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THE RIGHT TO TRAVEL 


THURSDAY, APRIL 4, 1957 


Unitep States Senate, 
SUBCOMMITTEE ON CoNSTITUTIONAL RiGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10: 10 a. m., in room 357, 
Senate Office Building, Senator Arthur V. Watkins (acting chairman) 
presiding. 

Present : Senators O’Mahoney and Hruska. 

Also present: Charles H. Slayman, Jr., chief counsel, and James N. 
Caldwell, Jr., assistant counsel. 

Senator Warxrns. The committee will be in session. 

Senator Hennings, the chairman of this subcommittee, has been 
delayed by reason of duties in another committee and he has requested 
me to act as chairman until he arrives. So we will proceed now with 
the examination of witnesses. 

Now the first witness to be called is Mr. Robert Cartwright, Actin 
eons) Bureau of Security and Consular Affairs, Department o 

state. 

Will you come forward, please. 

Mr. Cartwricut. Mr. Chairman, may I have other members of the 
Department here at the table with me? 

enator Watkins. You may if you wish to doso. 

You may go ahead with your statement if you have one to make, 

Mr. Cartwricnut. I have an introductory statement, Mr. Chairman. 
I do not have copies available for the committee at this point but we 
may have before we get along very far. 

1 have with me from the Department at the table Mr. John W. Sipes, 
counsel to the Board of Passport Appeals, Mr. Willis Young, Deputy 
Director, Passport Office, and Mr. Aine J. Nicholas, Chief of the 
Legal Division of the Passport Office. 

(There follows an exchange of correspondence between Senator 
Thomas C. Hennings, chairman of the Subcommittee on Constitutional 
Rights, and the Secretary of State regarding the Secretary’s appear- 
ance as a witness before the subcommittee. ) 


JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 


UnitTep STATES SENATE, 


Washington, D. C., March 22, 1987. 
Hon. JoHN Foster DULLES, 


Secretary of State, 
Washington, D. C. 


Dear Mr. SECRETARY: William Worthy will be appearing as a witness at a 
public hearing before the Senate Judiciary Subcommittee on Constitutional 
Rights, at 10 a. m., on Friday, March 29, 1957, in the Senate Office Building, 
in a hearing room to be announced a little later. He has been asked to testify 
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concerning the difficulties he experienced as a result of State Department poli- 
cies in connection with the use of his American passport to visit mainland China. 
It is understood that his application for a passport renewal has, to this date, 
not been approved. 

In order for the Constitutional Rights Subcommittee to be fully informed on 
current State Department passport issuance policies, procedures, regulations 
and practices, you are hereby cordially invited to appear either on the same 
date as Mr. Worthy is appearing before our subcommittee, or as soon as prac- 
ticable thereafter, together with appropriate administrative officials charged 
with responsibilities of executing the passport program. 

Please advise me if the above date is satisfactory for you, or if you would 
prefer to come the following Tuesday, April 2, 1957. 

If you are not able to appear in person on March 29, April 2, or very soon 
thereafter, it is requested that you send a State Department official on April 2 
fully authorized to discuss the policy issues involved, as well as the lower 
echelon officials who administer the program and who would be prepared to 
discuss the technical aspects of the program. 

Sineerely yours, 


Tuomas C, HENNINGS, Jr., Chairman. 


DEPARTMENT OF STATE, 


Washington, March 29, 1957. 
Hon. THomas C. HENNINGS, 


Chairman, Subcommittee on Constitutional Rights of the Committee on the 
Judiciary, United States Senate. 

Dear SENATOR HENNINGS: I have your letter of March 22, 1957, to the Secre- 
tary of State in which you advised that Mr. William Worthy would appear as 
a witness at a public hearing before the Senate Judiciary Subcommittee on 
Constitutional Rights on this date. 

Subsequent to receipt of your letter, representatives of the Department have 
been in touch with Mr. Charles H. Slayman, chief counsel and staff director 
of the subcommittee, concerning a date on which the Department’s witness could 
appear. It was mutually agreed during these conversations that, instead of 
April 2, the Department’s witness would appear on April 4. It is understood 
that the latter date is convenient for you. 

In accordance with your request, I wish to inform you that the Department 
will make available as a witness Mr. Robert Cartwright, who on that date will 
be Acting Director of the Bureau of Security and Consular Affairs, under which 
Bureau comes the Passport Office. Mr. Cartwright will be accompanied by 
such technical advisers as should enable him to answer the subcommittee’s 
questions concerning the Department’s policies and procedures on the issuance 
of passports. 

Sincerely yours, 
Rosert C. Hi11, Assistant Secretary. 


STATEMENT OF ROBERT F. CARTWRIGHT, ACTING DIRECTOR, 
BUREAU OF SECURITY AND CONSULAR AFFAIRS, ACCOMPANIED 
BY WILLIS YOUNG, DEPUTY DIRECTOR, PASSPORT OFFICE; 
ASHLEY J. NICHOLAS, CHIEF, LEGAL DIVISION, PASSPORT 
OFFICE; AND JOHN W. SIPES, COUNSEL, BOARD OF PASSPORT 
APPEAIS, DEPARTMENT OF STATE 


Mr. Cartwricut. In conversation with the counsel of the committee 
the other day I came to understand that the committee was interested 
in the question of the authority of the Secretary of State in connection 
with the issuance and denial of passports. In that connection I would 
like to advert to part of the statement presented to the Senate Foreign 
Relations Committee on April 2 by Deputy Under Secretary Robert 
Murphy of the Department of State. I have additional copies of his 
statement in full, but parts of it only I think are pertinent to the 
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particular point which I understand is of interest to the committee 


today. With your permission, I would like to read those portions of 
his statement. 


Senator Warkins. You may do so. 
Mr. Cartwricut. I quote from Mr. Murphy’s statement. 


There is an accumulation of tradition as to exactly what a passport is and 
what rights citizens bearing passports have. The basic passport law dates back 
to 1856, although passports have been issued by the Secretary of State since the 
founding of the country. In fact, Congress enacted legislation in 1803 and in 
1815 which specifically took cognizance of the fact that the Secretary issued 
passports under his general authority to conduct foreign relations. 

In 1856 the Congress also recognized that the President was responsible for the 
protection of American citizens abroad. This responsibility was later specifically 
assigned to the President by an act of Congress on July 27, 1868, by which the 
President was authorized to take measures “not amounting to acts of war” to 
insure the release of any American citizen unjustly deprived of his liberty by or 
under the authority of any foreign government. 

Although the Congress recognizes the President’s obligation to protect Ameri- 
can citizens abroad and secure their release when unjustly held by foreign govern- 
ments, Congress has traditionally recognized the Secretary of State’s authority 
to issue passports. This was most recently reflected by act of Congress of July 
3, 1926. The act states that the Secretary or his designated representative may 
grant or issue passports under such rules as the President may designate or 
prescribe for and on behalf of the United States. 

The Secretary of State historically has decided which citizens should receive 
passports and for what countries their passports should be validated. Under 
section 51.135 of the Department of State Regulations as amended January 10, 
1956, passports are denied to members of the Communist Party and to certain 
other citizens who support the Communist movement. 

In addition, section 51.136 proscribes the issuance of passports to certain other 
individuals. This regulation states: “In order to promote and safeguard the 
interest of the United States, passport facilities, except for direct and immediate 
return to the United States, will be refused to a person when it appears to the 
satisfaction of the Secretary of State that the person’s activity abroad would 
(1) violate the laws of the United States; (2) be prejudicial to the orderly 
conduct of foreign relations; or (3) otherwise be prejudicial to the interests of 


the United States.” 

Senator Warxrns. Is that one of the regulations of the Department? 

Mr. Carrwricut. Yes, sir. 

Senator Watkins. How long has that been in force? 

Mr. Cartwricur. Since January 10, 1956. 

Senator Watkins. And prior to that time was there a regulation 
covering the issuance of passports ? 

Mr. Cartwricut. Yes; there was, Mr. Chairman. 

Senator Warxkrns. Do you have those regulations ? 

Mr. Carrwricut. I have the amended regulations here and the prior 
regulations. 

Senator Watkins. Now, understand, when I ask you about the time 
this regulation was in effect, I want to go back to the time when it was 
first issued. 

Mr. Cartwricnt. The original issuance? August of 1952. 

Senator Warxrns. And prior to 1952, did the Department have a 
regulation similar to this one? 

Mr. Cartwrieut. Mr. Nicholas advises me that refusals were based 
on the authority of the President in relation to his Executive order in 
this connection in 1938. 

Senator WaTxins. Going back to 1938 ? 

Mr. Cartwricut. Yes. 
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Senator Watkins. Did you mention the history of passports and 
how they have been intel ¢ I thought probably we ought to have 
some history with respect to this regulation. 

Mr. Cartwricnt. Yes, sir. 

Senator Watkins. You don’t have that? Can you furnish that? 

Mr. Cartwricut. Well, we will be very happy to furnish the back- 
ground, Mr. Chairman. 

Senator Watkins. Allright. You may proceed. 

Mr. Slayman, my staff man, tells me that probably your technical 
ar 4 can give an answer right now. 

r. Cartwricut. I will be very happy to have Mr. Nicholas speak 
to that right now. 

Senator Watxrns. Will you first identify yourself? 

Mr. Nicuoxas. Ashley J. Nicholas, Chief of the Passport Legal 
Division, Passport Office, Department of State. 

Senator Watxrns. Would you proceed to tell us something about 
the history of this last regulation addressed by Mr. Cartwright ? 

Mr. Nicnoxas. The last regulation to which Mr. Cartwright re- 
ferred was a departmental regulation issued pursuant to the authority 
_— to the Secretary of State by the Executive order issued by Presi- 

ent Roosevelt in 1938, in which he authorized the Secretary of State 
to issue, refuse to issue, or restrict the issue of a passport to anyone 
and also authorized him to make regulations on the subject of issuing, 
refusing, and restricting passports not inconsistent with the Presiden- 
tial regulations. And the regulations to which Mr. Cartwright re- 
ferred were issued, first, by Mr. Acheson in 1952 and amended by Mr. 
Dulles in 1956 pursuant to the authority contained in President Roose- 
velt’s Executive order of 1938 which is found in title 22 of the Code 
of Federal Regulations, section 51.77. 

Senator Hruska. Mr. Nicholas, what were the nature of the changes 
between the 1952 and 1956 regulations, in brief ? 

Mr. Nicuoxas. In brief, the 1956 regulations gave the procedural 
rights to people who had been refused passports that were given to 
Communists and criminals in the 1952 regulations. It merely extended 
the procedure. There was no change in policy. We had always as far 
back as you can trace it refused passports to people of the categories 
mentioned in the regulations. Those who were violating the laws 
of the United States, who were taking acts contrary to the policy of the 
United States. That action was taken pursuant to the authority of the 
Secretary of State to refuse passports to anyone, authority he had 
before the laws and regulations were in effect and authority specifi- 
cally given by the President to the Secretary of State in various Execu- 
tive orders before the one of President Roosevelt in 1938. 

Senator Hruska. Would it be accurate to say that the changes in the 
regulations as promulgated by Secretary Dulles of the regulations 
which Secretary Acheson had made, that those changes were pro- 
cedural rather than substantive in character ? 

Mr. Nicwoxas. That is right. 

Mr. Starman. Mr. Chairman, may I ask the witness a question ? 

Senator Warxrns. Yes. 


2 See appendix exhibits 8, 9, 10, 16. 
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Mr. Starman. Mr. Nicholas, you said as “far back as you can trace 
it.” To what period of time are you referring? To the founding of 
the Republic? 

Mr. Nicuoxas. As far as I can tell by reading the old digest, first, 
Moore’s International Law and Hackworth’s Digest of Internationa 
Law, it has been the right of the Secretary of State to refuse to issue 
a passport to anyone. 

Mr. StaymMan. Well, how many passports were issued in, say, the 
18th century after 1789 up to 1800? How many passports were actu- 
ally issued to American citizens ? 

Mr. Nicuoxas. That is something I don’t have the statistics on and 
I doubt if I can get them. If I can, I will, but I don’t think they are 
available. 

Mr. Starman. Is it the actual fact that practically no passports 
were issued in that period ? 

Mr. Nicuo.as. Passports were issued in limited numbers until 
really the big demand for passports came with World War I. 

Mr. Starman. What was the demand for passports in the 18th 
century ? 

Mr. Nicuoxas. Well, it was very, very small. Passports were not 
generally required at that time. 

Senator Warxins. Had you finished your answer ? 

Mr. Nicnoxas. Yes. 

Mr. Starman. Isn’t it a fact that in the 18th century there was no 
challenge of the right of a United States citizen to travel, to leave 
the United States, to reenter the United States, whether he had a pass- 
port or not ¢ 

Mr. Nicuoxas. That is right. 

Mr. Stayman. That there was no requirement that he have a pass- 

ort ¢ 
. Mr. Nicnoxas. That is right. 

Mr. Starman. So that that amounted to a recognition that he had 
that right, that freedom of movement ? 

Mr. Nicnonas. Yes. 

Mr. StayMan. Now, do you recall the origin of the American word 
“passport” itself ? 

Mr. Nicuoutas. No. I don’t know whether it was originated here 
or whether it was a foreign word, I think, from abroad, from a French 
word “passporte.” But passports were originally 

Senator WATKINS. if the witness will please get over nearer the 
microphone—it is difficult to hear you. 

Mr. Nicuoxas. Yes. Passports were originally issued by the gov- 
ernments of countries which were going to admit a person. Instead 
of being issued by the government of which a person was a citizen, 
it was a paper given to him by a foreign country. 

Mr. Stayman. Was this during peacetime or wartime? 

Mr. Nicuoxas, Well, it was used chiefly during wartime. And 
then gradually in the early part of the 19th century, as my recollection 
is, passports were issued by the government of which a person was a 
citizen and that, for at least 125 years, has been more or less the 
universal custom, 

Senator Watkins. Thank you. You may proceed, Mr. Cartwright. 
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Mr. Cartrwrieut. Continuing with quotations from Mr. Murphy’s 
statement of April 2 to the Senate Foreign Relations Committee: 


In addition to his discretionary control over which individuals are issued 
passports, the Secretary of State may also decide which countries they may visit. 
This takes the form of a validation stamp in each passport stating which coun- 
tries may or may not be visited. Policy decisions as to which countries are 
intended or banned at the time are continually in the light of current develop- 
ments. During wartime passports are validated for relatively few countries and 
close check is kept on which areas are safe for American travel. During World 
War II, for example, American passports were only good for 6 months and were 
taken up at the frontiers when citizens returned to the United States. 

Generally speaking, the United States will not validate passports for travel to 
countries with which we do not have diplomatic relations. Americans traveling 
to such countries cannot be extended the usual protection offered American 
citizens and property abroad by our embassies and consulates. At the present 
time the following inscription is printed in every United States passport: ‘This 
passport is not valid for travel to the following areas under control of authorities 
with which the United States does not have diplomatic relations: Albania, 


Bulgaria, and those portions of China, Korea, and Vietnam under Communist 
control.” 


In addition to not validating passports for countries with which we have no 
diplomatic relations, the Secretary of State may from time to time decide that 
the safety of American citizens cannot be fully protected in certain countries. 
Groups often excepted in such cases are Red Cross and relief workers, priests, 


missionaries, and the press. 

That is the end of the quotation from Mr. Murphy’s statement, and 
I would like to continue. 

In addition to the basis for denial of passports cited in the quoted 

ortion of Mr. Murphy’s statement, the passport regulations of the 

partment of State provide that persons denied passports be advised 
in writing of the tentative refusal and of the reasons on which it is 
based as specifically as in the judgment of the Department of State 
security considerations permit. Upon request and before refusal be- 
comes final, the applicant is entitled to present his case and all relevant 
information on it to the Passport Office on an informal basis. At 
this time he is entitled to appear in person before a hearing officer and 
be represented by counsel. Upon request he will confirm his oral state- 
ments in an affidavit for the record. 

Senator Watkins. Mr. Cartwright, may I interrupt you at this 

oint ? 

F Senator O’Manoney. Mr. Cartwright, I got up to where you are 
reading on page 3 of your statement and I note this line: 

In addition to the bases for denial of passports cited in the quoted portions 
of Mr. Murphy’s statement, passport regulations of the Department of State 
provide that persons denied passports be advised in writing of the tentative 
refusal and of the reasons on which it is based as specifically— 
now these are the particular words to which I wish to call your 
attention— 
as specifically as in the judgment of the Department of State security consid- 
erations permit. 

Now how is the judgment of the Department of State reached? 
Who participates in forming that judgment? 

Mr. Cartwricut. At this point in the handling of passport cases, 
Senator, I’m speaking of the procedures within the Passport Office. 

Senator O’Manonery. And who is in the Passport Office 

Mr. Cartwricut. The Director of the Passport Office and all of 
their employees there, but with specific reference to the—— 
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Senator O’Manonry. Well, what does that range? 

Mr. Carrwricut,. I don’t mean, Senator, that all of the personnel 
of the Passport Office are involved in this type of thing. 

Senator O’Mauonry. Well now, what members do participate? 

Mr. Cartwricur. It would be at that point handled by the Legal 
Division of the Passport Office of which Mr, Nicholas is a represent- 
ative here. 

Senator O’Manoney. How many individuals? 

Mr. Nicuoxas. Including the Director and the Deputy Director of 
the Passport Office, there would be not more than five people con- 
cerned who would make the decision. 

Senator O’Manonry. Not more than five people would be con- 
cerned. Now who are the five people at the present time? 

Mr. Nicuonas. The Director, of course, Mrs. Frances Knight; the 
Deputy Director, Mr. Willis Young; myself; Mr. Johnson, the 
Chief of the Subversive Branch of the Passport Legal Division; Mr. 
Franzmathes, an attorney in the Subversive Division. 

Senator O’Manoney. Are these civil-service employees ? 

Mr. Nicuoxas. All except Mrs. Knight are civil-service employees. 

Senator O’Manonry. What are their grades ? 

Mr. Nicuonas, As I understand it—— 

Mr. Cartwrigut. May I interrupt, Senator, please. Mrs. Knight 
is also a civil-service employee. 

Senator O’Manoney. Well, there is a conflict of evidence here. 

Mr. Carrwricut. It is a technical point. I don’t think it is very 
significant. If I may explain 

Senator O’Manonry. Well it may be. There are many technical 
points involved in this passport business. 

Mr. Carrwricut. Yes, Senator, I am quite aware of that. But Mrs. 
Knight has permanent civil-service rank. She is in a supergrade. 

Senator O’Manoney. A supergrade. Well, from my experience by 
conversing with Mrs. Knight I think she is entitled to a supergrade 
classification. 

Mr. Carrwricur. Thank you, sir. 

Senator O’Manonry. What is her salary ? 

Mr. Nicuo.as. Her grade is grade 17. I don’t offhand know what 
the salary is. 

Senator O’Manonry. What are the grades of the others? 

Mr. Nicwoxias. The Deputy Director, Mr. Young, is in grade 15. I 
am in grade 14. Mr. Johnson is in grade 13, and Mr. Franzmathes is 
in grade 12. 

Senator O’Manoney. Now, when you reach a decision of you five 
persons in this Division, is that the decision of the State Department ? 

Mr. Nicuonas. That is the decision of the Passport Office in this 
preliminary evaluation before the tentative refusal letter is written. 
Now the decision is based on the nature of the evidence, what we were 
told when we were given the evidence, whether it’s a secret conversa- 
tion. 

Senator O’Manonry. What you were told when you were given the 
evidence? 

Mr. Nicnuonas. Yes. 

Senator O’Manoney. Told by whom? 
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Mr. Nicwo.as. Well, we receive secret and confidential reports from 
various agencies of the Government. Some of it is highly classified 
and some of it isn’t. 

Senator O’Manoney. Are the applicants for passports allowed to 
see these reports? 

Mr. Nicnoxas. No, sir. 

Senator O’Manoney. Are they confronted with the witnesses who 
gave the report ? 

Mr. Nicuotas. No, sir. 

Senator O’Manoney. That is secret testimony, secret from the ap- 
plicant, is it? 

Mr. Nicnoxas. We give the applicant the gist of the evidence insofar 
as the security regulations permit. 

Senator O’Manonry. Who determines what the gist is ? 

Mr. Nicuoxas. The people that I have just mentioned. 

Senator O’Manoney. They determine what the gist is. Do they 
ever submit it to the Secretary of State ? 

Mr. Nicwoxas. The cases that are—— 

Senator O’Manonry. No. No, that matter of the gist. 

Mr. Cartwricut. May I interrupt, Senator ? 

Senator O’Manoney. Won’t you let the witness answer. 

Mr. Cartwricut. I thought I could clarify this thing. 

Senator O’Manoney. He is before the committee and started to 
answer the question and you wanted to answer in place of him. I 
would prefer to have his answer first. You will have the opportunity 
then to explain it away if it needs explanation. 

Mr. Nicuoxas. After the Passport Office has drafted the letter set- 
ting forth the information it thinks should be contained therein, it is 
sent to other offices of the Department. 

Senator O’Manoney. No, no. You misunderstand me. You tes- 
tified that in formulating this judgment you would give the applicant 
the gist of the information against him. 

r. Nicnonas. Yes, sir. 

Senator O’Manoney. Now I am trying to find out who determines 
what the gist is. 

Mr. Nicuoxas. Now the persons I have mentioned make the deter- 
mination. We draft a letter setting forth that information addressed 
to the applicant. That letter and the accompanying files are sent to 
the Office of the Bureau of Security and Consular Affairs. 

Senator O’Manoney. Well, now, in writing this letter do you con- 
sult the persons who give the derogatory testimony ? 

Mr. Nicnotas. No, we don’t consult with them. 

Senator O’Manoney. Do you ever see them ? 

Mr. Nicwoxas. Not asarule. 

Senator O’Manoney. So that so far as you are concerned and so 
far as the applicant is concerned, this derogatory information is pure 
hearsay. 

Mr. Nicuoas. Well, the information we get is evaluated, that is, 
the creditability of the informant is evaluated by the agency that fur- 
nishes the information. 

Senator O’Manoney. It is secret, is it not? 

Mr. Nicuoxas. They furnish us their evaluation. 

Senator O’Manonery. But they make their evaluation in secret—not 
in a public hearing. 
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Mr. Nicno.as. No. 

Senator O’Manoney. And not before the individual concerned. 

Mr. Nicnoxas. That is right. 

Senator O’Manoney. Is that right? 

Mr. Nicuoras. Right. 

: Renato O’Manonery. Now do you think that that is a free, open 
earing ? 
Mr. Resintnas This is before the hearing stage, Senator. 

Senator O’Manoney. Well, can you set up a free, open hearing with 
respect to any applicant for a passport without allowing him to be 
confronted by the witnesses against him ¢ 

Mr. NicHo.as. Well, that is a question of judgment. 

Senator O’Manoney. That is precisely what I am pointing out. It 
is a question of judgment, and the five people that you have mentioned 
are the ones who use that judgment. Now is there any rule or regula- 
tion by which that judgment is controlled? Are you given any in- 
structions how to exercise judgment on secret testimony ? 

Mr. Nicnoxas. We give the person the gist of the information and 
he is permitted every opportunity to make his answer. 

Senator O’Manoney. But the gist is just your judgment as to 
whether or not this is really derogatory evidence. You know you 
couldn’t convict anybody in open court on such matters, don’t you? 

Mr. Nicnoras. This isn’t a criminal proceeding, Senator. 

Senator O’Manoney. Well, of course, and that is all the more reason 
that it should be a perfectly clear and open proceeding. 

Mr. NicHo.as. We don’t have the aa the facilities, the money, 
the power of subpena, to conduct trials of this nature. 

Senator O’Manoney. Well if you don’t have the facilities to make 
this judgment, why should you be permitted to make it ? 

Mr. Cartwricut. I don’t want to interrupt you, Senator, but—— 

Senator O’Mauoney. Well, I like to be interrupted by good-looking 
witnesses. 

Mr. Cartwricut. I have additional parts in my statement which go 
further into procedure, and will explain, I believe, the statements Mr. 
Nicholas has been making surrounding this initial tentative denial 
prior to hearing, prior to final decision, prior to final action by the 
Department. 

Senator O’Manoney. Will you proceed with that statement. 

Mr. Cartwrieut. I think it might help, Senator, and be of interest 
to you; I don’t know. 

Senutie O’Manoney. Well, you were going to make an answer but 
Mr. Nicholas attempted to respond for you. 

Mr. Cartwricur. That is what I wanted to say, Senator. I wanted 
to ask if I could complete the statement bringing out the remainder 
of the procedure which would provide you with perhaps an additional 
basis for questioning on that. 

Senator O’Manoney. Proceed. 

Mr. Cartwricut. Upon request, and before refusal becomes final, 
the applicant is entitled to present his case and all relevant informa- 
tion to the Passport Office on an informal basis. At this time he is 
entitled to appear in person before a hearing officer and to be repre- 
sented by counsel. Upon request he will confirm his oral statements 
in an aflidavit for the record. 








66 THE RIGHT TO TRAVEL 


Thereafter, the Passport Office must review the record and after 
consultation with other interested offices will advise the applicant of 
the decision. If the decision is adverse, the applicant must be advised 
in writing and the letter must contain the reasons on which the deci- 
sion is based as specifically as the Department of State security limi- 
tations permit. 

Senator O’MAuoney. Are these regulations in writing ? 

Mr. Cartwricut. The Executive order, the regulations are in writ- 
ing; yes, sir. 

Senator O’Manoneyr. Will you file them for the record ? 

Mr. Cartwricut. Yes, we will, Senator. 

(The regulations referred to are as follows :) 


{Supplement to Passport Regulations] 
TITLE 22—FOREIGN RELATIONS 
CHAPTER I. DEPARTMENT OF STATE 

PART 51—PASSPORTS 


Subpart B—Regulations of the Secretary of State 


Pursuant to the authority vested in me by paragraph 126 of Executive Order No. 
7856, issued on March 31, 1938 (3 F. R. 681; 22 CFR 51.77), under authority of 
section 1 of the Act of Congress approved July 3, 1926 (44 Stat. 887; 22 USC 211 
(a)), the regulations issued on March 31, 1988 (Departmental Order 749) as 
amended (22 CFR 51.101 to 51.134) are hereby further amended by the addition 
of new sections 51.135 to 51.143 as follows: 

§ 51.135 Limitation on Issuance of Passports to Persons Supporting Commu- 
nist Movement. In order to promote the naticnal interest by assuring that per- 
sons who support the world Communist movement of which the Communist Party 
is an integral unit may not, through use of United States passports, further 
the purposes of that movement, no passport, except one limited for direct and 
immediate return to the United States, shall be issued to: 

(a) Persons who are members of the Communist Party or who have recently 
terminated such membership under such circumstances as to warrant the con- 
clusion—not otherwise rebutted by the evidence—that they continue to act in 
furtherance of the interests and under the discipline of the Communist Party; 

(b) Persons, regardless of the formal state of their affiliation with the Com- 
munist Party, who engage in activities which support the Communist movement 
under such circumstances as to warrant the conclusion—not otherwise rebutted 
by the evidence—that they have engaged in such activities as a result of direction, 
domination, or control exercised over them by the Communist movement. 

(c) Persons, regardless of the formal state of their affiliation with the Commu- 
nist Party, as to whom there is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities which will advance the Com- 
munist movement for the purpose, knowingly and willfully of advancing that 
movement. 

§ 51.136 Limitations on Issuance of Passports to Persons Likely to Violate 
Laws of the United States. In order to promote the national interest by assuring 
that the conduct of foreign relations shall be free from unlawful interference, no 
passport, except one limited for direct and immediate return to the United States, 
shall be issued to persons as to whom there is reason to believe, on the balance of 
all the evidence, that they are going abroad to engage in activities while abroad 
which would violate the laws of the United States, or which if carried on in the 
United States would violate such laws designed to protect the security of the 
United States. 

§51.137 Notification to Person Whose Passport Application Is Tentatively 
Disapproved. A person whose passport application is tentatively disapproved 
under the provisions of § 51.135 or § 51.136 will be notified in writing of the ten- 
tative refusal, and of the reasons on which it is based, as specifically as in the 
judgment of the Department of State security considerations permit. He shall 
be entitled, upon request, and before such refusal becomes final, to present his 
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case and all relevant information informally to the Passport Division. He shall 
be entitled to appear in person before a hearing officer of the Passport Division, 
and to be represented by counsel. He will, upon request, confirm his oral state- 
ments in an affidavit for the record. After the applicant has presented his case, 
the Passport Division will review the record, and after consultation with other 
interested offices, advise the applicant of the decision. If the decision is adverse, 
such advice will be in writing and shall state the reasons on which the decision is 
based as specifically as within the judgment of the Department of State security 
limitations permit. Such advice shall also inform the applicant of his right to 
appeal under § 51.138. 

§ 51.138. Appeal by Passport Applicant. In the event of a decision adverse 
to the applicant, he shall be entitled to appeal his case to the Board of Passport 
Appeals provided for in § 51.139. 

§ 51.139. Creation and Functions of Board of Passport Appeals. There is 
hereby established within the Department of State a Board of Passport Appeals, 
hereinafter referred to as the Board, composed of not less than three officers of 
the Department to be designated by the Secretary of State. The Board shalll act 
on all appeals under § 51.138. The Board shall adopt and make public its own 
rules of procedures, to be approved by the Secretary, which shall provide that its 
duties in any case may be performed by a panel of not less than three members 
acting by majority determination. The rules shall accord applicant the right to 
a hearing and to be represented by counsel, and shall accord applicant and each 
witness the right to inspect the transcript of his own testimony. 

§51.140 Duty of Board to Advise Secretary of State on Action for Disposition 
of Appealed Cases. It shall be the duty of the Board, on all the evidence, to 
advise the Secretary of the action it finds necessary and proper to the disposition 
of cases appealed to it, and to this end the Board may first call for clarification 
of the record, further investigation, or other action consistent with its duties. 

§ 51.141 Bases for Findings of Fact by Board. (a) In making or reviewing 
findings of fact, the Board, and all others with responsibility for so doing under 
§§ 51.135-51.148, shall be convinced by a preponderance of the evidence, as would 
a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Communist Party line on a 
variety of issues and through shifts and changes of that line will suffice, prima 
facie, to support a finding under § 51.135 (b). 

§ 51.142 Oath or Affirmation by Applicant as to Membership in Communist 
Party. At any stage of the proceedings in the Passport Division or before the 
Board, if it is deemed necessary, the applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation, to a statement with respect 
to present or past mebership in the Communist Party. If applicant states that 
he is a Communist, refusal of a passport in his case will be without further 
proceedings. 

§51.143 Applicability of Sections 51.135-51.142. When the standards set 
out in § 51.135 or § 51.136 are made relevant by the facts of a particular case to 
the exercise of the discretion of the Secretary under § 51.75, the standards in 
§§ 51.135 and 51.136 shall be applied and the procedural safeguards of §§ 51.137- 
51.142 shall be followed in any case where the person affected takes issue with 
the action of the Department in granting, refusing, restricting, withdrawing, 
eancelling, revoking, extending, renewing, or in any other fashion or degree 
affecting the ability of a person to use a passport through action taken in a par- 
ticular case. 

For the Secretary of State 

W.K. Scort, 
Acting Deputy Under Secretary. 


[January 12, 1956, Department of State for the press, No. 16] 


REVISION IN PASSPORT REGULATIONS 


The Department of State today made public certain revisions in regulations 
pertaining to the issuance of United States passports. 

The amendments to the regulations are designed to provide formalized hear- 
ing procedures for all persons who may be denied passport facilities. Except 
for refusals due to lack of citizenship or general area restrictions, anyone whose 
application for a passport is denied is entitled to receive a statement of reasons 
and may appeal to the Board of Passport Appeals. 


29174—58—pt. 2——-2 
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The Department noted that these revisions are of an interim nature pending 
an overall study of the Department’s policy and procedures in this field, and the 
outcome of certain cases in the courts. 

Texts of the amendments follow: 


[Code of Federal Regulations] 
“TITLE 22—FOREIGN RELATIONS 
“CHAPTER I. DEPARTMENT OF STATE 

“PART 51. PASSPORTS 


“Subpart B—Regulations of the Secretary of State 


“Pursuant to the authority vested in me by paragraph 126 of Executive Order 
No. 7856, issued on March 31, 1938 (3 F. R. 687, 22 C. F. R. 51.77), under author- 
ity of section 1 of the act of Congress approved July 3, 1926 (44 Stat. 887, 22 
U. S. C. 211la), the regulations issued on August 28, 1952 (Departmental Regu- 
lation 108.162, 17 F. R. 8013, 22 C. F. R. 51.135 through 51.143), are hereby 
amended by revision of sections 51.136 and 51.143, as follows: 

“$51.136 Limitations on issuance of passports to certain other persons. In 
order to promote and safeguard the interests of the United States, passport 
facilities, except for direct and immediate return to the United States, will be 
refused to a person when it appears to the satisfaction of the Secretary of State 
that the person’s activities abroad would: (1) Violate the laws of the United 
States; (2) be prejudicial to the orderly conduct of foreign relations; or (3) 
otherwise be prejudicial to the interests of the United States. 

“$ 51.1438 Applicability of sections 51.187-51.142. Except for action taken by 
reason of noncitizenship, of geographical limitations, of general applicability 
necessitated by foreign policy considerations, the provisions of §§ 51.137-51.142 
shall apply in any case where the person affected takes issue with the action of 
the Secretary in granting, refusing, restricting, withdrawing, canceling, revok- 
ing, extending, renewing or in any other fashion or degree affecting the ability 
of such person to receive or use a passport.” 

For the Secretary of State: 

Loy W. HENDERSON, 
Deputy Under Secretary for Administration. 
Date: January 10, 1956. 


Mr. Cartwricur. The letter shall also advise the applicant of his 
right to appeal the decision to the administrative body in the Depart- 
ment of State handling appeals of this type. 

Senator O’Manonry. Well, now, are you not referring to the Execu- 
tive order which dealt with subversive activities, alleged subversive 
activities, by employees of the Government ? 

Mr. Cartwricut. I don’t believe so, sir; no. 

Senator O’Manoney. Is this a special Executive order dealing 
with 

Mr. Cartwricut. When I said Executive order I was using wrong 
phraseology, Senator. It is regulations of the Department of State 
which are printed and published, and they are in the Code of Federal 
Regulations, the official document. 

Senator O’Manoney. Will you give me the title, please ? 

Mr. Cartwricut. The title is title 22, Foreign Relations, Chapter I, 
Department of State, Part 51, Passports, Subpart (b), Regulations of 
the Secretary of State. 

Senator O’Manonry. Have they ever been published in the Federal 
Register ? 

Mr. Cartwricut. Yes. 

Senator O’Manongy. What is the citation ? 

Mr. Cartwricnt. I don’t have the citation at hand. We'll try to 
identify it and give it to you, Senator. 
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Senator O’Manoney. Very well. 

Mr. Cartwricut. The administrative body handling appeals of this 
type is composed of not less than three officers of the Department of 
State designated by the Secretary of State. The Board is required to 
adopt, and has adopted, and published its rules of procedure, which 
include recognition of the applicant’s right to a hearing, right to repre- 
sentation by counsel, and providing for the applicant opportunity to 
inspect the transcript of his testimony. Likewise, other witnesses must 
have the right to inspect their testimony if they wish. 

The Board has the duty of advising the Secretary of State of the 
action it finds necesary and proper to the disposition of the case, and 
to this end the Board may call for further clarification of the record, 
additional investigation, or other action consistent with its duties. 

That is the end of my statement, Mr. Chairman. 

Senator Warxkrns. Any questions? 

Senator Hruska. Mr. Chairman, I would like to make further in- 
quiry about this area of judgment and the basis of judgment about 
which Mr. Nicholas was talking a little bit ago. 

In evaluating these reports and forming the decision with reference 
to any application, do those five persons whom you mentioned, or any 
one or any combination of them, just pick things out of the air, or do 
they pretty much depend upon the regulations of the Department per- 
taining to the policy of issuing passports as of that time ? 

Mr. Nicuoxas. We go, of course, by the regulations in determining 
whether or not the information we have shows apparent violation of it, 
that the persons would be forbidden a passport under the regulations. 
Now we have the reports or we obtain the reports chiefly from other 
governmental agencies. The amount of the information we can give 
the applicant depends on the nature of the report we receive. If it is 
something that has been published in a paper, the Daily Worker, for 
instance, why we can give him specifically that. If some confidential 
informant has furnished the information, we have to be careful not 
to disclose the source of the information. But we can give the person 
the gist. In 999 cases out of 1,000 we can tell them what the charge 
is, what the information is that they are alleged to have done, and they 
are given the opportunity of answering that, first in informal hearing 
and then, as Mr. Cartwright said, if that doesn’t turn in favor of the 
applicant they have the hearing before the Board of Passport Appeals. 

Senator Hruska. Well, that is fine. But in the exercise of this 
judgment, is that judgment exercised by whim and caprice and fancy 
or does it have a more substantial basis, for example, like that part 
of the regulation which was read a little bit ago by Mr. Cartwright, 
in which it is set out that passports will be refused to a person when 
it appears to the satisfaction of the Secretary of State, for whom you 
are acting, that the person’s activities abroad would either violate 
the laws of the United States or they would be prejudicial to the 
orderly conduct of the foreign relations or would otherwise be preju- 
dicial to the interests of the United States? Aren’t those items as 
well as similar items set forth in the regulations and elsewhere in the 
declared policy of the State Department which serve as guideposts 
and standards for decisions which are made? 

Mr. Nicnoxas. Certainly. Those are the standards which we apply, 
to which we apply the reports that we have. If we have reports that 
don’t indicate that the person’s travel would be precluded by the 
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regulations, we, of course, ignore them. But if there is information 
in the files, in the reports we receive that the person is a member of the 
Communist Party, then we give him that information, allow him to 
make reply to it. 

(Discussion off the record. ) 

Senator O’Manonry. On the record. I would like to ask you, Mr. 
Cartwright, do you think that the regulations which are being followed 
in passport cases now afford the passport applicant sufficient oppor- 
tunity to know by whom he is being charged with subversive activity ? 

Mr. Carrwrieut. Senator, I think that the procedures of the De- 
partment of State in this matter go as far as they can consistent with 
the interests of national security. 

Senator O’Manoney. Has Congress ever passed a law authorizing 
a group of five persons in the State Department to pass judgment 
of this character £ 

Mr. Carrwricut. I do not believe that the Congress has spoken 
to this particular point in any of its legislation as far as I know, 
Senator. 

Senator O’Manonry. All right. What authority then do you have 
without a law to set up pp ctane of this character ¢ 

Mr. Carrwrient. Oh, I think that it’s inherent in the authority of 
the Secretary of State to provide procedures for the fair 

Senator O A -paleeomaaed yisit? 

Mr. Carrwrieut. For the fair and impartial hearing of these ques- 
tions. 

Senator O’Manonery. The Secretary of State is appointed by the 
President and confirmed by the Senate. 

Mr. Cartwrieut. That is true, sir. 

Senator O’Manonery. Where ‘do you find the inherent authority ? 
Is it in the Constitution ? 

Mr. Cartrwrient. I think 

Senator O’Manonry. Mr. Nicholas wants to answer now. 

Mr. Cartwrieut. Would you liketo hear from Mr. Nicholas? 

Senator O’Mauonry. No; I want to hear from you first and then 
let him come in. 

Mr. Carrwrieur. I see nothing inconsistent in the establishment 
of an appellate procedure here where difficult and complex questions 
are present in the Secretary taking action to provide an orderly method 
of hearing those questions and attempting to clarify them. 

Senator O’Manoney. Did you ever come to Congress and ask Con- 
gress to take a share in framing this orderly procedure ? 

Mr. Cartwricur. I am not aware of any specific appeal to the 
Congress on it, Senator, but I think that you have in many depart- 
ments of the Government various methods and procedures set up which 
are not specifically arrived at by specific legislation but are within 
the terms of —— 

Senator O’Manoney. That is one of the reasons why you hear so 
much talk and criticism of the alleged bureaucracy under which we 
live. 

Mr. Carrwricut. Well undoubtedly, Senator, some of these pro- 
cedures are necessary and justified and others not. 

Senator O’Manoney. I have the feeling Congress passed the ad- 
ministrative procedure bill which was designed specifically to set up 
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such procedure that boards and commissions should not be a law unto 
themselves. Now I was a member of the Judiciary Committee when 
that bill was under consideration, and, I remember very well, it was 
the first time I ever met John Foster Dulles; he was testifying in 
favor of this bill to protect the rights of individual citizens from secret 
decisions and judgments by the employees of Government bureaus. 

Mr. Cartwricut. Might I comment, Senator ? 

Senator O’Manoney. Sure. 

Mr. Cartwricut. This Board that we’re discussing here does not 
have final decision authority. 

Senator O’Manoney. Well, who has the final authority ? 

Mr. Cartwrieut. The Secretary of State. 

Senator O’Manoney. Now what opportunity does the Secretary of 
State have with all of his multitudinous duties—calls to every portion 
of the globe—to pass upon cases of this kind? Can he pass individ- 
vale n passport cases ? 

On ARTWRIGHT. I beg your pardon, Senator. 

Beaute O’Manoney. Can he pass individually upon passport cases ? 

Mr. Carrwricut. I think it’s apparent that it would be impossible 
for him to handle every passport application. 

Senator O’Manonry. Then why do you say the Secretary of State 
has final authority ? 

Mr. Carrwricut. On every case of appeals to the Board of Pass- 
port Appeals, when the Board has finished its deliberations and its 
studies and has come to its conclusions and recommendations, they are 
presented to the Secretary of State at which time he does act. 

Senator O’Manonry. Do you mean to say that the Secretary of 
State then goes into the file, looks it all over and comes to a decision ? 

Mr. Cartwricut. I presume in some instances that is true. 

Senator O’Manonty. Oh, in some instances ? 

Mr. Cartwricnt. I couldn’t really say that he did it in every case 
because it might not be required in every case, but I would say in 
any that it is indicated he would do it. 

Senator O’Manoney. Is there any rule or regulation which defines 
those cases in which it is necessary for the Secretary to pass upon 


the ae ent? 
pC aiiwiiahe. That would be in his judgment, Senator. 

Semned O’Manoney. How could he form a judgment unless he read 
all the cases ? 

Mr. Cartwricnut. All the cases that are handled by the Board of 
Passport Appeals are referred to the Secretary with the recommenda- 
tions of that Board. 

Senator O’Manoney. Well, do you want this committee to under- 
stand that in your orate the Secretary of State passes on them in- 
dividually in person ¢ 

Mr. Cartwricut. He does on all of the cases that go to the Board 
of Passport Appeals, Senator. 

Senator O’Manoney. So there is no reservation now in your answer. 

Mr. Cartwricut. No, there is none now and I certainly intended 
none previously. 

Senator O’Manoney. How many cases go to him in a year? 

Mr. Cartwricut. I believe I can give you those figures, Senator. 
Mr. Sipes, counsel of the Board, can give you that. 
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Mr. Srezs. There have been 20 cases since the establishment of the 
Board in January 1954 considered formally by the Board of Pass- 
port ppeensi and the recommendation of the Board in those cases 
would have gone and did go to the Secretary of State personally or 
the Acting Secretary of State. 

Senator O’Manoney. Oh, the Acting Secretary. So there is a dele- 
gation of power in there somewhere. 

_ Mr. Sires. I think in all matters that is true when the Secretary 
is away, sir. 

Senator O’Manoney. Well, with respect to those cases which dv 
mon go to the Board of Appeals, does the Secretary of State ever see 
them ¢ 

Mr. Cartwricut. He may on occasion, Senator. The point is that 
the Board of Passport Appeals is available to any applicant who wants 
to appeal his case to it. 

Senator O’Manoney. Well, of course it is recognized, I suppose, 
that not every person who wishes to get a passport is wealthy enough 
to hire a lawyer and pursue a case to the Board of Appeals. 

What I am concerned about is to determine here—and this I am 
doing without any hostility to the State Department or the Passport 
Division, I am doing this in the interests of the applicant. I represent 
a State in the Rocky Mountain region and there are many, many citi- 
zens of that State who like to go abroad and they are constantly 
writing my office for assistance in getting a passport. As I stated 
the other day, I have had very little difficulty. Most of my constituents 
are sae people who are never charged with any subversive ac- 
tivity, I am happy to say, so their cases usually go sailing through. 
But I know that in many other States that is not the fact. 

I feel that Co ought to provide a system whereby the honest 
erson in the land who is fortunate enough to get money enough to 
uy a ticket to go to Europe or go to Asia may do so without having 

the case passed upon in secret in some cubbyhole in the Department 
of State if subversive activity charges are brought against such a 
person. Don’t you think that is a reasonable position, sir ? 

Mr. Cartwrieut. Senator, I think it might be pertinent to point 
out that very fortunately citizens of the United States in large num- 
bers get passports with relative freedom. 

Senator O’Manoney. Yes. I gave you an instance of it, the record 
of the applicants from Wyoming. 

Mr. Carrwricut. That is right, Senator. Last year, calendar 
year 1956, 559,066 American citizens were either issued original pass- 
ports or renewals on their passports they held and a relatively small 
number had difficulty in getting passports. As a matter of fact, the 
final refusals under the regulations that we were talking about here, 
51.135, was one. 

Senator O’Manoney. In what period? 

Mr. Cartrwricgut. Under section 51.1385, the regulation refer- 
ring to Communist activity. 

Senator O’Manonry. Well, that was not the case of Mr. Worthy, 
was it ? 

Mr. Cartwricur. No. Mr. Worthy’s case was not connected with 
this regulation. 

Senator O’Mauonry. Well how many applicants for passports 
have been denied during the past year ? 
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Mr. Cartwricut. Certain categories, Senator, which might be in- 
teresting, 550 refusals because of geographic restrictions in Hungary 
and the Middle East. On questions of citizenship, 2,066. Final re- 
fusals under section 51.135, the Communist regulation, one. Persons 
determined to be mentally ill, 10. Persons likely to become public 
charges, 9. Habitual criminals, 5. Individuals who in the opinion 
of the Department would be prejudicial to the foreign policy of the 
United States if traveling in certain areas, 10. Fraudulent applica- 
tions, 5. Fugitives from justice, 10. Persons under court restrain- 
a 15. A total of 8,213 in all categories. 

Senator O’Manoney. How many of those were appealed ? 

Mr. Carrwrient. What was that, Senator ¢ 

Senator O’Manoney. How many of those were appealed ? 

Mr. Cartwricut. I think there was one case, Senator, as far as 
we can find out offhand that would come in the calendar year period. 
It is a little difficult 

Senator O’Manonry. How many of these were newspapermen who 
wanted to go in obedience to assignments by their employers, news- 
papermen or newspaperwomen, into different parts of the world to 
<n the readers of their papers of things that were happening 
abroad ? 

Mr. Cartwricut. I don’t think I can answer that specifically, Sen- 
ator. I might say this, that the restrictions, geographical restric- 
tions which are applied by the Department in certain instances, gen- 
erally as to Red China, as you know, temporarily as to the Middle 
East, presently as to Hungary, et cetera, apply to everyone without 
exception. There is no category of person to whom they do not apply. 
However, the Department has made numerous exceptions, I know— 
I can’t tell you statistics—in, for example, the Middle East for news- 
paper people, and I mentioned Red Cross workers, and so forth, where 
the facts of the matter in the Department’s judgment put the case in 
the national interest that they should go. 

Senator O’Manonery. Well, now, that is a matter of judgment. 

Mr. Cartwricut. Yes, sir. 

Senator O’Manoney. And determination, and it is not a matter of 
legislative procedure, is it, or procedure laid down by the Congress? 
The exercise of this judgment giving a special privilege to some news- 
ee and denying it to others is carried out by the decision of the 

tate Department itself without any guidance by law of Congress. 

Mr. Carrwricut. The Department considers this exercise of author- 
ity within the discretion of the Secretary of State. In these instances 
that I mentioned it makes the judgment not for the benefit of an indi- 
vidual but in the national interest. 

Senator O’Manoney. Well now, let me ask you this question. You 
know that the first amendment of the Constitution is a prohibition on 
Congress. “Congress shall make no law * * *”—these are the words 
with which it begins—and then referring to the press, skipping reli- 
gion, and so forth, “Congress shall make no law * * * abrid ring the 

reedom of the press.” Under that amendment it is clear Gnipeies 
could not pass a law which would deny to some newspapermen pass- 
poe and give them to others or other individuals. Now do you be- 
1 


eve that the Secretary of State has power to do what the Congress 
has no power to do? 











74 THE RIGHT TO TRAVEL 


Mr. Carrwricut. The Secretary of State in the terms of his author- 
ity to issue and deny passports can and does make these geographic 
limitations from time to time in relation to the situation which obtains 
in the area. 

Senator O’Manoney. Well, I am talking about one narrow field 
now. I am talking about the freedom of the press. You recognize 
that it was the intent of the founders of our Government to maintain 
a free press, do you not ? 

Mr. Cartwricur. Yes, Senator. 

Senator O’Manoney. Well, since Congress, which is the supreme 
legislative authority, indeed has the exclusive power to pass laws, 
since Congress is prohibited from invading the freedom of the press, 
how can an appointed official invade the freedom of the press? 

Senator Warxins. Well, Senator, will you yield at that point? 

Senator O’Manoney. Sure. 

Senator Warxrns. Don’t you think the prohibition you are talking 
about refers to whether they can say what they want to say or not 
and does not apply to travel or access to places? I say very frankly 
that since I have been here in 10 years I haven’t found any committee 
yet of the Senate which will permit freedom of the press within the 
committee room under any executive session. We keep them out all 
the time. 

Senator O’Manoney. Well, that is the supreme legislative author- 
ity. 

Senator Warxins. However, just listening to your argument that 
not even Congress can abridge the freedom of the press, you refer to 
freedom to travel to many places, do you not? We have certainly been 
denying the constitutional rights of the members of the press. I 
would like to move, if bas are right and I have a hunch that probably 
you are in at least some degree—— 

Senator O’Manonery. Thank you. 

Senator Warxins. To abolish all of these rules denying the press the 
right to come into our executive sessions. I would like to have them 
come in personally. 

Senator O’Manoney. Well, I remember when I first saw the Senate 
in operation it used to hold executive sessions to confirm or refuse to 
confirm the members of the Cabinet and other nominees of the Presi- 
dent. I found that the proceedings of the executive sessions were no 
secret to the press after six bells had rung. The news got out pretty 
fast. AndI ow known of leaks even from the executive departments, 
even from the Department of State, and I know the Senator has. 

Senator Warxrns. Well, we also have a provision which permits 
the Senate to go into executive session and won’t allow the press in 
there. So I am just wondering if your clarification is completely true. 

Senator O’Manonry. That executive rule was abolished, and I agree 
with you that there is no reason why there should be any executive 
sessions. The activities of the servants of the people in the Congress 
and in the branches of Government should not be a secret to the people. 

Senator Hruska. And yet, Senator O’Mahoney, there are some ex- 
ceptions, aren’t there, for example, in meetings of certain kinds of the 
Joint Committee on Atomic Energy? Normally the press isn’t in- 
vited to most of those meetings, is it ? 
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Senator O’Manoney. But in that case the Congress by law set up 
the committee and made the classification. Here the classification 1s 
not made by the Congress, but is made by the Department of itself. 

Senator Hruska. And yet, pursuant to authority granted by the 
Congress, for example, in that law of July 3, 1926, that act states that 
the Secretary or his designated representative may grant or issue pass- 
ports “under such rules as the President shall designate or prescribe 
for and on behalf of the United States.” Pursuant to that grant of 
authority there was this regulation which is noted as section 51.136 
which reads as follows: 


In order to protect and safeguard the interest of the United States, passport 
facilities, except for direct and immediate return to the United States, will be 
refused to a person when it appears to the satisfaction of the Secretary of State 
that the person’s activities abroad would, (1) viclate the laws of the United 
States, (2) be prejudicial to the orderly conduct of foreign relations, or (3) 
otherwise be prejudicial to the interests of the United States. 

Now there is statutory authority and it has nothing whatsoever to do 
with the violation of the freedom of the press except if under some 
situations a grant is made to one reporter and not to another who is 
covered by the same qualifications. 

Senator O’Manonry. The witness, Senator Hruska, has just testified 
that in some cases exceptions are granted to the Middle East, to the 
various areas from which some exclusions are made. Now a line in 
what the Senator from Nebraska has read applies to the issue here. 

Senator Hrusxa. On the contrary. He fais not said that the cir- 
cumstances 

Senator O’Manonry. Pardon me. Let me finish—with respect to 
the right of newspapermen to go abroad and get their passport when 
there is no charge of communism or subversive activity or any 
activity 

Senator Hruska. Well, I will go along with the Senator insofar as 
the press. 

Senator O’Manoney. That is as far as I want you to go. 

Senator Hruska. But perhaps Mr. Cartwright will tell us why some 
exceptions are made? 

Senator Warxins. Well, let him answer. We have had such a con- 
versation here he hasn’t had any opportunity for quite a while. 

Mr. Cartwricut. Senator, I don’t want you to stop talking. I 
would rather you do it than I. 

Senator Watkins. Somebody has got to stop us. Go ahead. 

Mr. Cartwricut. I might comment, Mr. Chairman, and Senator 
O’Mahoney, I think I am correct in saying that during the Middle 
East diffculties when this general ban was on that the Department 
followed the policy without exception of allowing accredited news- 
papermen in there who wanted to go. I think I’m correct in making 
that statement. 

Senator O’Manoney. I didn’t get the answer, I am sorry. 

Mr. Cartwricut. I think that during the period when the ban was 
on in the Middle East the Department did follow the policy without 
exception of allowing accredited newsmen in there. I think I’m right 
in that statement. will check it. If I am not, I will advise the 
committee otherwise. 

Senator O’Manonry. Well, let’s get now to the specific case of Mr. 
Worthy who wanted to go to Communist China. Now there was 
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nothing in Mr. Worthy’s character, in his activities, in his affiliations, 
in his associations which militated against the right as an American 
citizen to have a passport, was there ¢ 

Mr. Cartwricut. No, Senator. 

Senator O’Manonry. And it was denied to him solely upon the 
ground that in the opinion of the Department of State it would be 
unwise to permit him to enter Communist China while eight civilian 
Americans were still being held imprisoned by the Peiping govern- 
ment; isn’t that right ? 

Mr. Carrwricut. The refusal of Mr. Worthy’s passport for travel 
in Red China was consistent with the general policy of the Depart- 
ment in that it does not issue passports to anyone to enter Red China 
for the various reasons you mentioned, perhaps some others. 

Senator O’Manoney. I noted with interest that reference was made 
only to the imprisonment of eight civilian Americans and no refer- 
ence was made to the military personnel which are generally under- 
stood to be likewise held prisoner by Communist China. 

Mr. Cartrwricut. Senator, the Under Secretary 

Senator O’Manoney. That is really irrelevant to the issue, but the 
real question is, Was it not just a matter of judgment as to whether or 
not Mr. Worthy’s visit to China oak have any adverse effect 
upon the United States or promote or detract from any policy that 
we were following? 

Mr. Cartwricut. I don’t think that the decision in that case had 
anything to do with Mr. Worthy himself. It was in relation to the 
broad policy of the Department and the larger issues involved. 

Senator O’Manoney. That is what I am talking about, the policies 
of the Department. Isn’t there room for ar ent that if we were 
to permit newspapermen of good character who were not likely to be 
charges upon any Government where they went, who were not guilty 
of any crimes or misdemeanors, who fell in none of the categories 
which you have mentioned, isn’t it altogether likely that a good item 
could be made for giving them the passports so that they could pro- 
mote a better understanding among the peoples of both countries ? 

Mr. Cartwricut. There is certainly room for argument, Senator, 
because I have heard a good deal about it, particularly in the Senate 
Foreign Relations room the other day. 

Senator Watkins. Mr. Cartwright, can you or Mr. Nicholas fur- 
nish evidence with respect to the experience and background of the 
people who make those preliminary decisions in the Passport Office ? 

. Cartwricut. We can, Senator, furnish that for the record. 

Senator Warxins. Mr. Nicholas probably knows these people. For 
instance, how long have you been in the Passport Office ? 

Mr. Nicnoxas. Almost 30 years. It will be 30 years in July. 

Senator Warkins. You said there were 4 or 5 who make these pre- 
liminary decisions. 

Mr. Nicnoxas. Mr. Young was there about a year before I was. 

Senator Warsrns. So he has been there about 31 years? 

Mr. Nicwoxas. Yes, sir. 

Senator Watkins. Allright. Go down the line. 

Mr. Nicuoxas. Mr. Johnson has been in the Passport Division only 
about 2 years but he had a number of years of experience in the Secu- 
rity Office of the State Department and is a specialist on Communist 
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cases. All three mentioned are attorneys. Also, Mr. Franzmathes, 
who was in the Security Division of the State Department several years 
and has been in the Passport Office probably 4 or 5 years. 

Senator Warxtns. Men with considerable experience and back- 
ground in the field in which they are working. 

Mr. Nicwoxas. Yes. 

Mr. Cartwrieut. Mr. Chairman, could I interrupt briefly ? 

Senator Warxrns. Yes. 

Mr. Cartwricut. I would like to mention at this point, I intended 
to mention it before, that even these tentative denials, the first tenta- 
tive denial decisions which are made are not reviewed only in the Pass- 
port Office but go to the Bureau of Security and Consular Affairs, 
which I represent, the Administrator’s Office, to the Legal Adviser’s 
Office of the State Department, and to the Office of the Counsel of the 
Board of Passport Appeals. So these things are not done in a little 
remote hidden cell somewhere in the recesses of the building but are 
done by very proper procedure. 

Senator Warkins. Well, then what happens in effect, the 4 or 5 
men in the Passport Office alert. 

Mr. Carrwricut. They initiate the action and make their decision 
and recommendation which is reviewed by a number of qualified peo- 
ple in the Department on a higher level. 

Senator Warxins. When did the regulations that you have now for 
handling appeals go into effect ? 

Mr. Cartwricut. The regulations were issued in August of 1952, 
approximately, Senator. I think that date is correct. 

enator Warxins. Was that the first time that the appellate proce- 
dure was used in the Department ? 

Mr. Cartwricut. I think that was the first time that it was for- 
malized, Senator. I was not in the Department at the time, so I 
couldn’t tell you exactly that is true. Perhaps Mr. Nicholas could 
say. 
Mer. Nicuoxas. It was the first formal appeal. Before that the cases 
were referred to the various offices for opinion when there was any 
controversy or any appeal from an adverse decision. 

Senator Warxins. Now what was this order that Mr. Dulles made 
in 1956? 

Mr. Nicuonas. In 1956 Mr. Dulles extended the former procedures 
for appeal to all classes of refusals. 

Senator Watkins. To all classes of refusals? 

Mr. Nicuonas. Yes. To all discretionary refusals. 

Senator Warkrns. And prior to that time what class of refusals 
had it been confined to ? 

Mr. Nicuotas. The Communist type and persons going abroad to 
engage in criminal activities. 

Senaiee Warxins. Isee. Any further questions? 

Senator Hruska. I have some questions, Mr. Chairman. Mr. 
Cartwright, I am reading from the testimony now that was given 
last Friday, I believe it was, when Mr. Worthy was on the stand, 
Some reference has been made to his case and he subjected himself to 
some questioning here in order to determine whether or not there had 
been discrimination against him and whether or not the conduct of the 
Passport Division was justified when he did not receive a passport. 
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Now in part. you have answered the question why he was not granted a 
passport into China. Iam reading from page 53 of the testimony here 
as follows, and Senator O’Mahoney is addressing Mr. Worthy who is 
on the stand at the time: 


Senator O’Manoney. You know of no reason, then, why your passport should 
be withheld, save your speculations that you went to Communist China without 
first having cleared the passport with the Department of State? 

Mr. Worruy. That is right, no other reason whatsoever. 

Senator O’Manoney. Any questions, Senator Ervin? 

Senator Ervin. How old are you, sir? 

Mr. Wortnuy. Thirty-five, sir. 

Senator Ervin. Were you in the Second World War? 

Mr. Wortnuy. No, sir; I was not. 

Senator Ervin. Were you ealled up for the draft? 

Mr. Wortuy. I had a duodenal ulcer, and I was in 4-F. 

Senator Ervin. You were put in 4-F on account of the ulcer? 

Mr. Worthy. Yes, sir. 


Senator Brvin. In other words, you were rejected for service for physical 
reasons? 


Mr. Wortuy. That is right, sir. 


Have you any comment or information with respect to that particu- 
lar testimony, Mr. Cartwright? 

Mr. Cartwricut. I have not had an opportunity to review the testi- 
mony, Senator. I was not here at the hearing. It is my understand- 
ing that the docket of the Federal Court of the Eastern District of 
Pennsylvania contains a record reflecting that in 1944 one William 
Worthy pleaded guilty to a charge of violation of the Selective Service 
Act, a failure to report to a conscientious-objector camp, served 1 day 
in jail as a sentence, and I believe thereafter reported to a conscien- 
tious-objector camp. 

Senator Hruska. Do your files contain reference to that record and 
has any attempt been made to identify that William Worthy with the 
witness who appeared in these proceedings ? 

Mr. Cartwricut. I have had no opportunity, Senator, to properly 
identify whether that is the same man or not. 

Senator Hruska. Of course, on page 64 there is further testimony 
in which Senator O’Mahoney asks Mr. Worthy: 

Senator O’Manoney. Has any charge of any kind ever been made against you? 

Mr. Wortuy. No, sir. If you want to make it more specific, if you want to ask 
me the $64 question, I will be glad to answer it. 

But that first part, of course, would bear in that same respect. Cer- 
tainly, as one member of the committee, I would be interested in a 
followup on that record and on the results which you reach, the con- 
clusions which you reach as to the identity of the man and the witness 
who appeared before the committee. 

At this time I should also like to ask counsel for the committee 
whether Mr. Worthy was sworn on the occasion of giving testimony last 
Friday ? 

aa Meceecea He was not. None of the witnesses were sworn. 

Senator Hruska. Now one other part of the testimony here by Mr. 
Worthy, I am reading now from page 56 thereof. Mr. Worthy is tes- 
tifying and he made this statement; 


If you want me to name specific persons, I understand that the pressure 
came from Mr. Murphy, the Assistant Secretary of State. 


Ne boots 
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He refers there to some pressure which had been put on the editor 
of the Baltimore Afro-American concerning his visit to mainland 
China. Have you any comment in that regard, Mr. Cartwright ? 

Mr. Cartwrieut. Yes, Senator. This question arose before the 
Senate Foreign Relations Committee the other day and Mr. Murphy 
who was testifying spoke of it himself. In the interim I have before 
me a copy of a wire from Mr. Frank Stanton, president, Columbia 
Broadcasting System, Ine., addressed to the Honorable Robert 
Murphy, Under Secretary of State, Washington, D.C. I will be glad 
to have a copy of this submitted for the record. It is the only copy 
Ihave and I just got it this morning. 

Senator Warxins. Why not read it into the record. 

Mr. Cartwriecnut (reading) : 


For your information I received a wire dated March 29 from Charles H. Slay- 
man, Jr., chief counsel, Senate Judiciary Subcommittee on Constitutional Rights, 
in which Mr. Slayman informed me of allegations in the case of William Worthy 
“that State Department pressure was exerted on Columbia Broadcasting System 
to cancel Worthy broadcasts.” Mr. Slayman’s telegram asked whether this was 
true and whether I or someone authorized to speak for CBS would appear before 
the Senate subcommittee on Thursday, April 4. 

Under date of April 1, 1957, I replied to Mr. Slayman as follows: “Thank you 
for your courteous wire concerning allegations in the case of William Worthy 
that State Department pressure was exerted on CBS to cancel Worthy broadcasts. 
I am unable to appear before your subcommittee on Thursday, April 4, because 
of a longstanding commitment to be in Chicago April 4 and 5 for the annual 
conference of the CBS-Television network affiliates to whom I am scheduled 
to make a talk. 


In any event I want to make it clear that the actual facts do not justify an 
allegation that “State Department pressure was exerted on Columbia Broad- 
casting System to cancel Worthy broadcasts.” As you know, CBS did carry Mr. 
Worthy’s broadcasts. Robert Murphy, Deputy Under Secretary of State, did 
get in touch with CBS to ascertain Mr. Worthy’s relationship to CBS at about the 
time that Mr. Worthy left for his trip to mainland China. It seemed to be clear 
to us that Mr. Murphy’s call was for the purpose of obtaining information only 
and did not constitute pressure. I trust that these facts will set the record 
straight. 

Senator Hruska. Have you any additional information or comment 
in that regard ? 

Mr. Cartwricut. No, sir. Mr. Murphy testified to this before the 
Senate Foreign Relations Committee previously. 

Senator Watkins. Any further questions ? 

Mr. Starman. This point. If I understood Senator Hruska’s ques- 
tion, it applied to the alleged pressure on the editor of the Baltimore 
Afro-American. In response to that you read something about the 
Columbia Broadcasting System. 

Mr. Cartwricut. Mr. Slayman, I am not familiar with previous 
testimony which Senator Hruska was referring to and I don’t under- 
stand the other aspect of it. 

Mr. Starman. I am suggesting that your answer wasn’t responsive. 
You were asked about alleged pressure on the editor of the Baltimore 
Afro-American, a newspaper, and your reply concerned the Columbia 
Broadcasting System. 

Mr. Cartwrieut. Perhaps I leaped to a conclusion. This point 
came up before the Senator Foreign Relations Committee the day 
before yesterday when Mr. Murphy was testifying and he spoke of it 
there. His office furnished me this morning this wire from Mr. Stan- 
ton of CBS. I took it that that was the point in the testimony. I 
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have not read the testimony myself. If it could be clarified, I would 
be very glad—— 

Mr. Starman. Mr. Chairman, would it be possible then to permit 
Mr. Cartwright to furnish a clarification for the record ¢ 

Senator Warxins. Well, his answer may not have been directly 
responsive but it was indirectly responsive to the general question. 

enator Hruska. Well, Mr. Chairman, in justice to the record as 

well as Mr. Cartwright, 1 should have read the entire excerpt of the 
statement of Mr. Worthy which was the basis of that. It is page 55 
and reads as follows; rather, it is a question of Mr. Slayman made of 
Mr. Murphy and reads as follows: 


Mr. StayMAN. Mr. Worthy, you referred to pressures put on the editor of the 
Baltimore Afro-American concerning your visit to mainland China. Do you know 
of any other pressures put on other employers or organizations with whom you 
had any contractual relations? Specifically, do you know whether any pressures 
were put on the Columbia Broadcasting System to discontinue using your broad- 
cast? Did they use any of your broadcasts? 


That is the entire excerpt, and to the extent that I neglected to read 
it in its entirety, I want to apologize to the chairman and to the witness. 

Mr. Cartrwrieur. Does that clarify it, Mr. Slayman ? 

Senator Hruska. It seems the reading of that entire thing demon- 
strates that the answer was responsive and quite effective. 

Mr. Stayman., I just wanted to bring out that there were allegations 
that there were pressures put on both the editor of the Baltimore A fro- 
American andon CBS. Iam not trying to sit in judgment on whether 
it was or not. Mr. Stanton’s reply certainly gives his point of view 
for the record. 

Then one other point mentioned here. Would you obtain a certified 
@ y “a pag Federal district court record referring to a William 

ort. 

Mr. Basmeeaene I will attempt to get that, Mr. Slayman. 

(Reproduced below are William Worthy court records referred to 
above, as obtained by the Constitutional Rights Subcommittee, and the 
relevant correspondence between the chief counsel of the subcommittee 
and the clerk of the United States District Court for the Eastern Dis- 
trict of Pennsylvania. The Department of State response to this 
subcommittee request, as well as to another request, is contained in a 
letter dated May 24, 1957, appendix exhibit 4.) 


CONSTITUTIONAL RIGHTS SUBCOMMITTEE, 
UNITED STATES SENATE, 
Washington, D. C., April 5, 1957. 
Mr. Gripert W. Lupwice, 
Clerk, United States District Court, 
Eastern District of Pennsylvania, 
Philadelphia, Pa. 


Dear Mr. Lupwic: The Subcommittee on Constitutional Rights has just com- 
pleted a series of hearings on the present State Department passport policy and 
procedures. One Mr: William Worthy, a reporter for the Baltimore Afro-American 
and at the present time a Nieman fellow at Harvard University, testified before 
this committee at the hearing held on March 29, 1957. 

At the hearing held yesterday on April 4, 1957, Mr. Robert F. Cartwright, the 
Acting Director of the State Department Bureau of Security and Consular Affairs, 
testified that in 1944 one William Worthy pleaded guilty of a charge of violating 
the Selective Service Act and failure to report to a conscientious objector camp. 
Mr. Cartwright also stated in his testimony that this William Worthy served 1 
day in jail as a sentence and later reported to a conscientious objector camp. 
When questioned by Senator Hruska, Mr. Cartwright was unable to identify him 
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as being the same William Worthy who had previously testified before our 
committee. 

I would appreciate your sending to me a copy of the indictment of the individual, 
William Worthy, in 1944, and give me as full identification as possible of this 
individual. I would also like to know the following: 

Was there a jury trial in this case? 

Did he enter a plea of guilty or not guilty? 

Were there any decisions handed down in this case? 

Was any bail posted by this individual, and just what was the final disposition 
of the case? 

This information is urgently needed by our staff, and I would greatly appreciate 
your prompt response regarding this matter. 

Sincerely yours, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 





UNITED States District Court, 
EASTERN District OF PENNSYLVANIA, 
Philadelphia, April 8, 1957. 
Re United States v. William Worthy, Criminal No. 12146 
CHARLES H. SLayMAN, Jr., Esquire, 
Chief Counsel and Staff Director, 
Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 

Dear Mr. StayMAN: I have your letter of April 5, 1957, with reference to 
a criminal record pertaining to one William Worthy. 

I enclose herewith a certified copy of the docket entries and all papers in our 
file. 

Answering your letter further, the record indicates there was no trial: there 
was no plea entered; nor was any decision rendered, other than the granting 
of the nol pros. 

The defendant entered bail before the then United States commissioner, Nor- 
man J. Griffin, with James B. Bristol as surety. The sum of $2,000 was de- 
posited in cash, and was returned when the proceedings were closed. The bond 
was filed under Commissioner’s Return No. 8544. The defendant’s address on 
the bond appears as “759 North 26th Street.” In the absence of the name of a 
city, it would indicate that he resided in Philadelphia, Pa. The bond is signed 
by the defendant: “William Worthy, Jr.” If a photostatic copy of the signa- 
ture would be of aid to you, please advise me and I will furnish such copy 
to you. 

Very truly yours, 
GrtBert W. Lupwie, Clerk. 


In THE UNITED States District Court ror THE EHAstTerRN District or 
PENNSYLVANIA 


Criminal No. 12146 


The United States v. William Worthy 
G. A. Gleeson. 


1. Apr. 27, 1944, True Bill. 
2. Oct. 3, 1944, Motion for ahd Judgment of Nol Pros filed. 
8. Oct. 20, 1944, Order of Court directing return of cash security filed. 


DOCKET ENTRIES 
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(Stamp: Filed Apr. 27, 1944, George Brodbeck, Clerk, by S. Dpty Clerk.) 


File No. 26547 Selective Service Act of 
Mr. Kallick :mef September 16, 1940. 


Unitep States District CourT FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
No. 12146, March Sessions, 1944 
United States of America vs. William Worthy 
Failing to appear for Work of National Importance. 


INDICTMENT 


The Grand Inquest of the United States of America, inquiring in and for the 
Eastern District of Pennsylvania, upon their respective oaths and affirmations do 
present that heretofore, to wit: on or about December 8, 1943, at Philadelphia, 
in the Eastern District of Pennsylvania, and within the jurisdiction of this court, 
William Worthy, was a male person between the ages of eighteen and sixty-five, 
to wit: a male person who then had attained the eighteenth anniversary of the 
day of his birth and who then had not attained the sixty-fifth anniversary of the 
day of his birth, and as such person being then and there required by the Procla- 
mation of the President of the United States, issued on September 16, 1940, by 
virtue of the authority vested in him under the Act of Congress approved Sep- 
tember 16, 1940, as amended, and entitled “An Act to provide for the common de- 
fense by increasing the personnel of the armed forces of the United States and 
providing for its training,” to carry out the provisions of the said Act and the 
rules and regulations made, and directions given thereunder, did knowingly fail 
and neglect to perform such duty in that, the said William Worthy did knowingly 
fail and refuse to comply with an order of Local Draft Board No. 8 in the City 
and County of Philadelphia, to appear on December 8, 1943, for ““Work of National 
Importance” at the Civilian Public Service Camp located at Kane, McKean 
County, Pennsylvania; the said William Worthy having been classified by his 
Local Draft Board aforesaid in “4E” and was a person liable for training and 
service under the Selective Service Act of September 16, 1940, as amended: 

Contrary to the form of the Act of Congress in such case made and provided 
and against the peace and dignity of the United States of America. 


GERALD A. GLEESON, 
United States Attorney. 
Philadelphia, Pa., April, 25, 1944. 
True Bill. 


R. A. Maguire, Foreman. 
[Back of document] 


No. 12146. March Sessions, 1944 
DISTRICT COURT OF THE UNITED STATES 
EASTERN DISTRICT OF PENNSYLVANIA 
The United States of America vs. William Worthy 
INDICTMENT 
Failing to report for Work of National Importance. 
(Sel. Serv. Act 9-16-40) 
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(Stamp: Filed October 3, 1944, George Brodbeck, Clerk, By G. W. L., Deputy 
Clerk) 


File No. 26547 
EAKallick : MEJ 


IN THE District CouRT OF THE UNITED STATES 
For EASTERN DISTRICT OF PENNSYLVANIA 


No. 12146, March Sessions, 1944 
United States of America vs. William Worthy 


Selective Training and Service Act of 9-16-40. 

And Now, to wit, this day of September 1944 the United States of 
America, by Gerald A. Gleeson the Attorney in and for the Eastern District 
of Pennsylvania, comes and says that it will no further prosecute its said Indict- 
ment against the said William Worthy. 

GERALD A. GLEESON, 
United States Attorney. 


Whereupon, It is considered and adjudged by the Court here that the said 
United States take nothing by the said bill and that the said Defendant do go 
hence without day. 

Guy K. Barp, J. 


Filed October 3, 1944, George Brodbeck, Clerk, By G. W. L., Deputy Clerk. 
(Memorandum by United States Attorney: The above named Defendant was 
given a final-type physical examination September 11, 1944, at the Army Induc- 


tion Station, New Orleans, Louisiana, and found to be disqualified for military 
service.) 


(Stamp: Filed Oct. 20, 1944, George Brodbeck, Clerk, By G., Deputy Clerk.) 


IN THE DisTrRIcT COURT OF THE UNITED STATES FOR THE HASTERN DISTRICT OF 
PENNSYLVANIA 


No. 12146 
United States of America vs. William Worthy 
ORDER 


AND NOW, to wit, October 20, 1944, it appearing to the Court that the above- 
named defendant has heretofore entered his recognizance before Norman J. 
Griffin, U. S. Commissioner, in the sum of $2,000.00 conditioned for his appearance 
at the District Court of the United States for the Eastern District of Pennsylvania 
and as security thereon there was deposited the sum of $2,000.00 in cash, which is 
now in the Registry of the Court, and it further appearing that the indictment 
has been nol prossed, it is 

Ordered that George Brodbeck, Clerk of this Court pay from the Registry of 
the Court the sum of $2,000.00 to Norman J. Griffin, U. S. Commissioner, for 
transmission to the party or parties entitled thereto. 

By THE Court, ; 
{Certified copy] 7 
UNITED STATES OF AMERICA, 


Eastern District of Penna., ss: 


I, Gilbert W. Ludwig, Clerk of the United States District Court in and for the 
Eastern District of Pennsylvania, do hereby certify that the annexed and fore- 
going is a true and full copy of the original Docket Entries and entire record of 
proceedings in the case of United States vs. William Worthy, Crim. No. 12146, 
now remaining among the records of the said Court in my office. 

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed the 
seal of the aforesaid Court at Philadelphia this 8th day of April, A. D. 1957. 


[SEAL] GILBERT W. Lupwie, Clerk. 





29174—58—pt. 2 3 
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Unitep States District Court, 
EASTERN District oF PENNSYLVANIA, 
Philadelphia, April 8, 1957. 
Re: United States v. William Worthy, Criminal No. 12146. 


CHARLES H. SLAYMAN, Jr., Esq., 
Chief Counsel and Staff Director, Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 

Dear Mr. SLAYMAN: Since writing my letter of April 8, 1957, in reply to your 
letter of April 5, 1957, I have made a search of our old records and have found the 
“rough minutes” for June 12, 1944. I enclose a copy of such minutes before 
Judge Ganey, more particularly, Page 1083. 

These indicate that the defendant did enter a plea of Nolo Contendere, and 
was sentenced to imprisonment for one day. The plea and sentence have been 
stricken out, and the words “Continued Generally” have been added. This was 
undoubtedly done on June 12, 1944, and as the final record for that day showed 
the case as continued generally, no docket entry was made. 

The minute entries were made by the then Deputy Clerk, Leo A. Lilly, who 
later became Clerk and is now retired. 

I can not personally explain the striking out above referred to, but I do know 
that in Selective Service Violation cases, where it appeared that the defendant 
was willing to submit to induction, the sentence of even one day would be a 
criminal record such as would bar his induction. 

At times when this was brought to the Court's attention, the Court directed 
the. plea and sentence be expunged from the record so as to remove any technical 
impediment of the defendant’s possible induction. I repeat, however, that I 
have no first hand knowledge as to why it was done in this case. 

Very truly yours, 
GILBERT W. Lupwie, Clerk. 


i 
: 
4 
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(The “rough minutes” are reproduced below :) 
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Mr. Starman. Now, referring back to my questions earlier about 
the legal effects and the legal status of a passport in American history, 
I have here a few more questions on this point. 

What is the legal meaning of this statement in American passports: 

I, the undersigned, Secretary of State of the United States of America, hereby 
request all whom it may concern to permit safely and freely to pass and in 
case of need give all lawful aid and protection to the above-named citizen of 
the United States. Given under my hand and seal of the Department of State. 
And signed “John Foster Dulles.” 

What is the legal effect of that? 

Mr. Nicnoxas. This, in effect, is a request made to foreign govern- 
ments to allow an American citizen safely and freely to pass and give 
him in need all lawful aid and protection. The passport is also in 
time of war and national emergency the exit az entry permit for 
American citizens, but primarily it’s a document addressed to foreign 
a vouching for the holder of the passport and requesting 

em to give him all lawful aid and protection. 

Mr. Starman. But as to whether a person, an American citizen, has 
the right to enter a foreign country, isn’t that right contained in the 
visas issued by that country ? 

Mr. Nicuoxas. The foreign government, of course, has the para- 
mount age to refuse to permit any American to enter with or without 
a visa. In stringent wartimes nearly all countries require visas. At 
the present time an American citizen, because of the prestige we have 
and the prestige our passports enjoy, can travel in almost any place 
in Western Europe without a visa as a tourist. But the foreign gov- 
ernment can, if they want, either bar the American citizen from enter- 
ing or put him out after he enters just like we can bar an alien, admit 
him or deport him. 

Mr. Starman. Now there are several stamps that are employed by 
the Passport Office which are stamped in the passports issued to 
American citizens. I’llask you thisquestion. What is the legal effect, 
and the legal meaning of this phrase which appears in several of these 
stamps ? 

“This passport is not valid for travel to” and a list of countries 
named. 

“This passport is not valid for travel to the following areas.” 

“This passport is not valid for travel in” country named. 

“This passport is not valid for travel to or in” and country named. 

What is the legal effect of that phrase? What does it mean? 

Mr. Nicnoxas. Well, in effect, that says that this Government is not 
sponsoring the entry of the individual into those countries and does 
not give him permission to go in there under the protection of this 
Government. 

Mr. Stayman. Well has—— 

Senator O’Manoney. Pardon me, Mr. Slayman. And such person 
you say does not go in under the protection of this Government 

Mr. Nicwowas. I mean in a general sense, yes, but in a broader sense, 


O. 
Senator O’Manonery. Well, I would like a “Yes” and “No” answer, 
Mr. Nicholas. 
Mr. Nicnotas. Anyway, no American citizen can ever be without 
the protection of the United States Government abroad as long as he is 
a citizen. Congress passed a law in 
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Senator O’Manongy. The unfortunate fact is that he is, and many 
of them are without the protection of the United States Government. 

Mr. Carrwrieut. I think the situation is that the American citizen 
cannot waive the responsibility of his Government to protect him. 

Senator O’Manoney. But the Government apparently waives the 
responsibility of the Government. 

Mr. Cartwrieut. I doubt if it relieves itself of the responsibility. 
The practical question of implementing that responsibility may be 
difficult. 

Senator O’Manoney. In order to make it clear what the issue is 
before this committee as I see it, I would like to make this statement, 
and if I am incorrect in this interpretation of the history of the pass- 
port law I wish that you or those with you would correct me. 

It is my understanding—I haven’t read all of the law and I am 
speaking from memory—but it is my understanding that before World 
War I many Americans traveled throughout the world without any 
passports. They never bothered to go to the State Department to get 
a passport, and the reason for a passport was largely for the identifica- 
tion of the traveler ; isn’t that correct ? 

Mr. Cartwricut. I really couldn’t say, Senator. That might be one 
of the reasons. I suggest also that it identifies him as a citizen of the 
United States. 

Senator O’Maunonery. Yes. And it was also because in many in- 
stances travel among foreign countries abroad was not free because of 
international jealousies, because of the interwoven spy system that 
existed in Europe, for example, for centuries. So that eventually, 
after World War I, it became very important for people, for Ameri- 
cans, I mean, to be identified as American citizens. And so they came 
to the Department of State looking for this identification paper. 
Since that time the restrictions which have been imposed by the State 
Department in issuing passports have become constantly a little 
broader. They have been justified upon the ground that they were 
yer al to support and defend the foreign policy of the United 

tates. 

Now I’m concerned personally with the situation in which we find 
ourselves because ever since almost the beginning of this century we 
have been involved in world wars and necessarily we have granted very 
broad authority to the executive arm of the Government. Congress 
has passed laws that gave the President authority to spend huge sums 
of money in his own judgment. That was done, for example, with 
respect to atomic energy. I remember when it wasdone. Only a few 
members of the Appropriations Committee knew what the Manhattan 
project was intended to be. A few did know. Again, I remember 
very well when a $60 billion appropriation bill was passed on the floor 
of the Senate without a rollcall vote. That was toward the end of 
World War II. 

But this international strife has been becoming so difficult that the 
executive arm of the Government is constantly being clothed with and 
assuming powers that it never exercised before, and for myself I feel 
that it is most important for us if we are going to lead the world to a 
state of freedom for individuals we had better begin at home and make 
sure that so far as we can give freedom to the individuals that we do it. 
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And that is why in these hearings I have been rather inclined to sup- 
port the views of the various newspaper organizations and the repre- 
sentatives of the press and radio that they should not be restrained from 
sending their reporters abroad under rules and regulations which are 
developed within the Department. 

Now it is no answer to say that a law says under rules and regula- 
tions. That is what we were doing with respect to the administrative 
bureaus before we discovered that there were such abuses that it seemed 
desirable to protect the rights of the individual by specifying the 
manner in which administrative rules should be laid down. Adminis- 
trative law is wholly a modern development of this century. 

And that is my speech. 

Mr. Carrwrieur. Senator, if I might comment, the Department, I 
think, if I understand it, has the necessity for formulating procedures 
and regulations consistent with existing laws, and I might refer to 
section 215 of the Immigration and Nationality Act, which provides 
that when the United States is at war during the existence of a national 
emergency proclaimed by the President, et cetera 

Senator O’Manoney. May I interrupt, Mr. Cartwright. 

This may be off the record. 

( Discussion off the record. ) 

Senator Watkins. On the record. If there is no objection, this ses- 
sion will now recess at the call of the chairman, and probably at 2:30 
this afternoon, when we expect that permission will have been granted 
by the Senate to proceed with the hearing. 

Whereupon, at 11:50 a. m., the committee recessed subject to the 
call of the Chair.) 

(Subsequently, examples of the stamps used to limit the use of 
passports were received from the Passport Office for insertion in the 
record of the hearing.) 
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THIS PASSPORT IS NOT VALID FOR 
TRAVEL TO ALBANIA, BULGARIA, 
CHINA, CZECHOSLOVAKIA, HUNGARY, 
POLAND, RUMANIA OR THE UNION 
OF SOVIET SOCIALIST REPUBLICS 
UNLESS SPECIFICALLY ENDORSED 
UNDER AUTHORITY OF THE DEPART- 
MENT OF STATE AS BEING VALID 
FOR SUCH TRAVEL, 


THE REFERENCE TO CHINA IN THE 
FOREGOING STAMP DOES NOT APPLY TO 
TAIWAN (FORMOSA). 


THIS PASSPORT 1S NOT VALID FOR TRAVEL 
TO THE FOLLOWING AREAS UNDER CONTROL 
OF AUTHORITIES WITH WHICH THE UNITED 
STATES DOES NOT HAVE DIPLOMATIC 


RELATIONS: ALBANIA, BULGARIA, AND THOSE 
PORTIONS OF CHINA, KOREA AND VIET-NAM 
UNDER COMMUNIST CONTROL, 


THIS PASSPORT IS NOT VALID 
FOR TRAVEL IN HUNGARY. 


THIS PASSPORT IS NOT VALID 
FOR TRAVEL TO OR IN EGYPT, 





ISRAEL, JORDAN AND SYRIA, 





Commenced - 4/28/52 
(Passports actually mailed 5/1/52) 


Distontinued - 10/31/55 


peal in conjunction with above 
S when applicant proceeding 
to Taiwan. 

Discontinued - 10/31/55 


Commenced - 11/1/55 


Commenced - 2/5/56 


Commenced ~ 11/1/56 
Discontinued - 4/1/57 
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Used to void a restrictive stamp: 





AFTERNOON SESSION 


The subcommittee met at 2:55 p. m. in room 357, Senate Office 
Building, Senator Joseph C. O’Mahoney (acting chairman) presiding. 

Senator O’Manoney. The committee is now in session. 

Mr. Slayman, were you asking a question when we recessed ? 

Mr. StayMan. Yes, sir. 

Senator O’Manonry. Maybe the witness was answering a ques- 
tion. The witness was in conference with his staff members. 


STATEMENT OF ROBERT F. CARTWRIGHT, ACCOMPANIED BY 
ASHLEY J. NICHOLAS, JOHN W. SIPES, AND WILLIS YOUNG 


Mr. Cartwricur. Yes, Senator. 

Senator O’Manoney. Do you recall the question ? 

Mr. Cartwricut. Mr. Chairman, I do not know whether I was 
answering the question. 

Senator O’Manonry. Well, you were holding a conference with 
your staff. 

Mr. Cartwricut. I was; I recall it. 

Senator O’Manoney. All right. 

Mr. Carrwricut. I think what I wanted to do was to put into the 
record at that point the reference to section 215 of the Immigration 
and Nationality Act of 1952 which provides in part: 

When the United States is at war or during the existence of any national 
emergency, and the President finds the interests of the United States require 
restrictions otherwise than imposed by the section it shall be unlawful for any 
citizen to depart from or enter the United States unless he bears a valid passport. 

In that connection, the emergency which was declared by the Pres- 
ident on December 16, 1950, is still in effect; and this proclamation 
renewed January 17, 1953. 

Senator O’Manoney. In what connection was the emergency de- 
clared ¢ 
Mr. Cartwricut. Well, that was the Korean conflict at that time, 
sir. 

Mr. Starman. Mr. Cartwright, that statutory provision has what 
effect ? 

Mr. Cartwricut. Well, it has this effect: That when the emergency 
is declared citizens of the United States cannot leave the United States 
and its possessions without a valid passport. It is a violation to do so. 

There are exceptions in the proclamation which provide for travel 
without a passport in the Western Hemisphere. 

Mr. Stayman. Then, a section of title 18 of the Criminal Code 
penalizes violations of travel without a valid passport; is that correct ? 
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Mr. Cartwricut. Yes; that is in the same section of the Immigra- 
tion and Nationality Act, as I recall. 

Mr. Starman. Then may I repeat the question about this stamp? 
What is the legal effect of the stamp that says: “This passport is not 
valid for travel in” certain countries, “travel to the following areas,” 
oe to or in the following countries,”—what is the legal effect of 
that 

Mr. Carrwricut. My feeling is that by the terms of the law, its own 
terms, it is a violation to do what the law says you should not do, what 
the passport invalidation restricts. 

Senator O’Manoney., In what respect does it restrict it? 

Take this particular stamp: 


This passport is not valid for travel in Hungary. 


Who has the authority to say who shall travel in Hungary ? 

Mr. Cartwricut. Well, I think the sense of it is travel from the 
United States to Hungary ; is that not correct ? 

Senator O’Manoney. Well, it cannot be that, because a holder of a 
passport bearing this stamp might go to Austria. 

Mr. Cartwrieurt. I did not get that, Senator. 

Senator O’Manonery. The holder of a passport carrying this stamp 
would be eligible to goto Austria, would he not ? 

Mr. Carrwrieur. That is true, Senator. 

Senator O’Maunoney. Then if the holder of a passport decided to go 
to Hungary, what is the legal effect of this stamp: 


This passport is not valid for travel in Hungary? 


Who is going to determine the validity, the Government of the 
United States or the Government of Hungary ? 

Mr. Cartwrieut. Well, certainly in telation to any document issued 
by the Government of the United States, they would retain authority 
to determine adherence to the regulations or a violation of them, cer- 
tainly not the Hungarian Government. 

Senator O’Manonery. Well, the Hungarian Government would have 
the complete jurisdiction to determine who enters the country ? 

Mr. Carrwrieut. That is true. 

Senator O’Manoney. And it might admit a person with or without 
a passport. 

Mr. Carrwricut. That is true. 

Senator O’Manoney. With or without a stamp on the back of a 
passport ¢ 

Mr. Cartwricut. That is correct. 

Senator O’Manoney. So that the validity of this passport, if there 


is to be any enforcement of its violation, rests with the determination 
of the United States. 


Mr. Cartwricur. That is true, Senator. 

Senator O’Manoney. Do you have any statute authority on which 
to declare the invalidity of such a passport ? 

Mr. Cartwricut. There is a statute, title 18, I believe, section 1544, 
speaking to misuse of a passport, providing penalties for violation. 

Senator O’Manoney. All right. What is that statute; do you have 
it here? 
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Mr. Cartwricut. It reads as follows, Senator : 


Whoever willfully and knowingly uses or attempts to use any passport issued 
or designed for the use of another or whoever willfully and knowingly uses or 
attempts to use any passport in violation of the conditions or restrictions con- 
tained or the rules prescribed pursuant to the laws for regulating the issuance 
of passports or whoever willfully and knowing furnishes, disposes of, or 
delivers a passport to any person for use by another other than for the use of 
the original person for whose use it was issued or designed, shall be fined 


Senator O’Manoney. There is only one clause that you have read 
that has the remotest application. 

Mr. Cartwricut. The second paragraph. 

Senator O’Manoney. Will you read it again. 

Mr. Cartwricut. Yes. 





Whoever willfully and knowingly uses or attempts to use any passport in 
violation of the conditions or restrictions therein contained or of the rules 
prescribed pursuant to the laws regulating the issuance of the passports shall 
be fined. 

Senator O’Manoney. All right. 

Now, you have stamped on the back of the passport issued to a per- 
son who is going to Hungary: 

This passport is not valid for travel in Hungary. 


That person with that passport in his pocket goes into Hungary and 
if he dete not show the passport, is he in any violation of law? 

Mr. Cartwrieut. Well now, Senator, that is a question of what 
the term “use” is there, and I think it is a question that the courts 
would have to decide. 

Senator O’Manoney. Have you ever had any case in which the State 
Department has challenged the use of a passport? 

Mr. Cartwricut. I personally am not aware of any. But there may 
have been cases before. 

Do you know, Mr. Nicholas? 

Mr. Nicnoxas. There have been cases in which we have taken up 
passports because people used them under such circumstances; but 
so far as I know there have been no criminal prosecutions. 

Senator O’Manonry. Well now, you see the case that I assert was 
not the case of the use of a peseport. It was the case of a person to 
whom such a passport was issued, going into the restricted area. 

Mr. Nicno.as. Yes. 

Senator O’Manoney. Now, that is not the use of a passport. That 
is the nonuse of a passport. 

Mr. Nicuoxas. There is a debatable question as to whether using a 
passport to go to a country, without using it in the country, constitutes 
a violation of the statute. 

Senator O’Manoney. Well, what is the function of a passport in 
any country ? 

Mr. Nicnotas. It is to facilitate the travel of a citizen in a foreign 
country or in foreign countries. 

Senator O’Manoney. Facilitate the travel. 

Now, suppose they travel without the passport. Are they violating 
the passport law ? 

Mr tcHotas. If the man—it is really a question that has never 
been decided by the courts. 
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Senator O’Manoney. Well, is there anything in the statute which 
says: 


No citizen of the United States shall enter such and such a country without a 
passport issued by the State Department? 

Mr. Nicuotas. No, sir. 

Senator O’Manoney. There is no such statute. 

I have before me a Department of State release issued on the Ist of 
May, 1952, No, 341. This was the release in which for the first time, 
the Department of State announced that it was going to put a stamp 
reading as follows on some passports: 


This passport is not valid for travel to Albania, Bulgaria, China, Czechoslo- 
vakia, Hungary, Poland, Rumania, or the Union of Soviet Socialist Republics 


unless specifically endorsed under the authority of the Department of State as 
being valid for such travel. 


Now, listen to what the Department of State says in explanation 
thereof : 


The Department of State announced today that it was taking additional steps 
to warn American citizens of the risks of travel in Iron Curtain countries by 
stamping all passports “not valid for travel’ in those countries unless specifically 
endorsed by the Department of State for such travel. 

In making this announcement the Department emphasized that this pro- 
cedure in no way forbids American travel to those areas. 


What do you make out of that? Did that come from the Passport 
Division ? 

Mr. Nicnotas. No; that wasn’t prepared in the Passport Division. 

Senator O’Manonry. I beg your pardon ? 

Mr. Nicnoias. That was not prepared in the Passport Division. 
But it was—— 

Senator O’Manoney. Well, the Passport Division is not the superior 
division in the Department of State, is it ? 

Mr. Nicuoxas. No; but it is a press release, I know it, and it con- 
tinues that in appropriate cases the permission would be granted, and 
endorsements placed on the passport. This contemplated that travel 
would be authorized in appropriate cases. 

Senator O’Manoney. No; this is what it says. I had better read 


the first sentence again so that the second sentence will be clearly 
understood : 


In making this announcement the Department emphasized that this procedure 
in no way forbids Americal travel to those areas. It contemplates that American 
citizens will consult the Department or the consulates abroad to ascertain the 
dangers of traveling in countries where acceptable standards of protection do 
not prevail, and that if no objection is received the travel may be authorized. 

Now, isn’t that a clear statement that the American citizen may 
take his risk if he wants to? 

Mr. Carrwricut. I do not think so, Senator, if I might comment. I 
think that the Department here, by implication, is reserving the right 
not to validate the passport for such travel. 

Senator O’Manoney. Yes, but my point is whether you validate the 
passport or not, there is nothing in the law that says a citizen may not 
travel in any country which will accept him without a passport. 

Senator Hruska. Will the Senator yield at that point ? 

Mr. Cartwrient. I think that may be true, Senator. 

Senator O’Manoney. I asked the witness some time ago to answer 
to that effect. 
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Senator Hruska. Yes; I understand. But if that passport, with- 
out being endorsed for permission to go into any of those proscribed 
countries, if it is used to gain entrance into those countries, whether 
that fact is established or otherwise, would it not fall within that 
statute which was read a while ago? 

Senator O’Manoney. Iam trying to avoid that. 

Senator Hruska. I appreciate that, and I want to encourage it. 

Mr. Cartwricur. Senator, if I might add something here: There 
was a Department of State press release on October 1, 1952, which in 
this last paragraph, states as follows: 

All passports have been stamped since May 1— 


1952, I presume— 


“not valid for travel to China.” We are now making efforts to find out whether 
any of the people we have identified have obtained the passports on false infor- 
mation furnished to the Department or whether they have violated the instruc- 


tion which is on the passport. 

This is stamped on it, as I have said, and there are appropriate 
statutes which cover both of these cases. That was October 1, 1952, in 
connection with the Asia Pacific Peace Conference, and was released 
by Secretary of State Acheson at that time. 

Senator O’Manoney. May I say, Senator Hruska, that one of the 
reasons I have been asking these questions has been that I seem to 
recall an occasion a couple of years ago when one of our colleagues, 
with a passport to Europe, which bore this stamp, went behind the 
Iron Curtain without the permission of the State Department, and 
nobody raised any objection. 

I do not think any Member of the Senate is entitled to any special 
privileges. 

Senator Hruska. However, if he did not use the passport in con- 
nection with gaining entrance there, he still would not have violated 
the law, as you yourself so plainly pointed out a while ago. 

Senator O’Manoney. That is right. 

Senator Hruska. And he may not have used the passport; he may 
have used his identification as a United States Senator. 

Senator O’Manonry. That is perfectly correct. But whether or not 
he displayed the passport to anybody; I do not know of it. 

Senator Hruska. The statute, as I understand it, provides for a 
Femalty in case the passport is used for that purpose; is that not its 

anguage ? 

Mr. Carrwricut. That is the language of the statute, Senator, and 
as I say, I do not know of court decisions construing the meaning of the 
words. 

Senator Hruska. But there is not any penalty for going to another 
country without a passport; wasn’t that your answer to Senator 
O’Mahoney ? 

Mr. Carrwricut. Except in terms of the national emergency which 
is in effect, and which provides that a citizen shall not leave the coun- 
try without a passport. 

Senator Hruska. But apart from that, there is not any statute 
which would prevent one from going to another country without a 
passport, if he can get in ? 

Mr. Cartwrieut. Not that I know of, sir. 
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Senator O’Manoney. I have seen no statute which, to my way 
of thinking, requires a passport to get into any other country. 

The only jurisdiction to determine whether or not an individual 
goes into any country is the jurisdiction possessed by the country to 
which such person desires to enter. Whether or not a passport is 
granted by the state in which a traveler makes his home is unimportant, 
it seems to me, because the passport originally started as, and it seems 
to me it still is, a method of identification, and as you testified this 
morning, Mr. Cartwright, a sort of badge of responsibility of the 
government issuing the passport of its obligation to protect such a per- 
son, and so it boils down to this, does it not, that by these various 
stamps concerning which Mr. Slayman and I have been interrogating 
you, the United States Government is merely saying : 

If you use this passport to go into any of the countries in which the stamp 


indicates it is not valid from our point of view, we are under no obligation to 
protect you if you get into trouble by going into that place. 


Mr. Cartwricut. I suppose you could argue many angles of this, 
Senator. 

Senator O’Manoney. Except for the specific cases that were men- 
tioned in that statute that you just read. 

Mr. Cartw 

Senator O’Manonry. It seems to me that we have threshed this out 
about as far as the members of the committee and you are desirous 
of doing, unless there is something you desire to add. 

Mr. Carrwrianr. I do not wish to pursue the meaning of the word 
“use.” Conceivably the courts might have different opinions on it. 
Conceivably they might feel that the passport was used to get to the 
point where they could get into the other country. That may be a 
chain of circumstances; I do not know. 

Senator O’Manoney. Well now, let me ask you this additional 
question: Do you know of any reason why it would be disadvanta- 
geous to the United States if Congress should enact a statute saying 
that the possession of a passport is not necessary for a representative 
of the press to enter any country into which that representative desires 
to go at his own risk ? 

Mr. Carrwricnr. Senator, I hesitate to present the position of the 
Department of State on that point. I think if the committee 

Senator O’Manonry. That is the point here. Who would present 
the position of the Department ? 

Mr. Carrwnieut. I presume if legislation of that kind were formu- 
lated, it would, in the normal course of events, be referred to the Secre- 
tary of State for comment; I do not know. 

Senator O’Manoney. You see what is transpiring, and I say this 
purely objectively, because I have enjoyed your presence here, Mr. 
Cartwright ; the committee invited the State Department to come here 
and discuss this matter of passports, and you do not feel that you are 
fully authorized to discuss that matter. 

Mr. Carrwricut. That is true, Senator. 

Senator O’Manoney. The Passport Division is not the ruling au- 
thority in the State Department with respect to foreign affairs? 

Mr. Cartrwricut. That is correct. 


Senator Hruska, Mr. Chairman, I should like to observe that condi- 
tion is not something that is unique. 
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We have witnesses before our committees quite frequently who are 
— these questions beyond their purview and beyond their scope of 
authority. 

I do not know but what we would be warranted in criticizing a wit- 
ness who would undertake to testify in areas in which he is not author- 
ized to speak for his Department. He would be going off on a frolic 
of his own, and that might constitute a little offense. 

Senator O’Manonry. The Senator misunderstands me. I am not 
asking Mr. Cartwright to go off on a frolic of his own. I merely am 
pointing out that this committee requested the State Department to 
send us a witness who could talk, and it does not do it. 

Senator Hruska. Well, to that extent I did misunderstand you. I 
thought that there was at least implied cirticism. 

Senator O’Manoney. Not at all. 

Senator Hruska. Criticism that the witness did not respond to your 
question. 

Senator O’Manoney. Not at all. 

Mr. Cartrwricut. Mr. Chairman, I might say that I am quite sure 
the Department would be more than agreeable to having someone up 
here before the committee to discuss that point if it were desired. 

It is my understanding, the impression, pene an improper im- 
pression it was, that the principal interest of the committee today was 
in the authority of the Secretary by existing laws and regulations, and 
that that would be the scope of the questioning ; and I presume—— 

Senator O’Manoney. I think the committee can, by a little diligent 
study, get at the matter. 

Mr. eres, Iam quite sure it can. 

Senator O’Manoney. Perhaps a little bit later on, 

Mr. Cartwricut. Fine, sir. 

Senator O’Manonry. We are very grateful to you, sir, for your 

resence here, and I hope you have not regarded the questions which 
Tron addressed to you as in any way hostile. 

Mr. Cartwricut. Not in any way, sir. 

Senator O’Manongy. We know you are capable and efficient repre- 
sentatives of our Government. 

Mr. Cartwrieut. Thank you, sir. 

Senator O’Manoney. But, so far as I am concerned, we do want to 
preserve the right of the American citizen, because this is still a govern- 
ment of the people. 

Senator Hruska. I would like to comment in that connection, Mr. 
Chairman. I was not here for the testimony when the committee had 
its hearing about a week ago, but from my reading of that testimony, 
I got some impressions, among which were these, that after all, pur- 
suant to statutory authority of the Congress of the United States, the 
President and the Secretary of State laid down certain guideposts 
and certain procedures here by way of national policy, and we on 
at least in the case of one of these witnesses, William Worthy, and, 
perhaps, other applicants, I do not know, witnessed in them an outright 
defiance and also violation of that national policy insofar as it is pre- 
scribed for our citizens to sort of follow. 

Now, I would not put anyone ahead of myself in recognizing the 
value of and the tradition, of the free press, and I certainly would 
want them to have every ee | to comment freely and to report 
freely, and in areas to which they are free to go. 
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I can readily envision, however, that there are considerations which 
transcend the free travel of correspondents or any other citizens in 
countries, based on national considerations. 

To that extent, I do not know that I could find it in my heart too 
much to be criticizing or to hold critically or even condemn in any 
way actions of the Department of State, even if it is in the name of 
the freedom of the press and the preservation thereof. 

Now, it is fully competent for the Congress to legislate, perhaps, 
in my judgment, even along lines subject to grounds of discrimina- 
tion, of saying that newspapermen may go any place in the world 
aoe hindrance or without obstruction from the Department of 

State. 

But certainly until they do that, the President and the Department 
of State will have to act according to their best lights and their best 
judgment in prescribing what is good for the well-being of the orderly 
conduct of our foreign policy. 

And, so, just before you would dismiss the witness, I would like to 
have him know that his Department, in my judgment, the Department 
which he represents and in which he is active, and apparently very, 
very well—these many years, is doing a good job in that respect in 
carrying out orders as they are not only im existence for a long, long 
time, but rules and regulations which were formulated in a legal 
fashion and of which this Congress has had cognizance and intimate 
knowledge for many, many years. 

Therefore, if we are going to change those rules, that is one thing. 
But until they are changed, I think in good conscience and in good 
faith, we had better accept the administration thereof in the absence 
of a demonstration of bad faith or poor judgment. 

Senator O’Manonery. May I say to my colleague that I think the 
State Department has found an excellent defender in him. 

Senator Hruska. I do not consider that the Department of State 
needs a defender. 

Senator O’Manonry. That is where we disagree, and I think it 
does need a defender. 

Senator Hruska. I do not think it does. 

After all, the witness has some limitations, as a witness, which he 
cannot quite overcome. But certainly, in my capacity here as a mem- 
ber of this committee, I have been very well impressed with the history 
of this case and the fashion in which this testimony has gone. 

Senator O’Manoney. Well, there is some other testimony which 
can very easily be obtained. 

I remember a year ago when the representatives of the State Depart- 
ment testifying before the Government Operations Committee, de- 
clined to give responsive answers to questions asked by an authorized 
committee with respect to the manner in which the funds appropriated 
by the Congress for the people of the United States were being ex- 
pended abroad, in some of these countries from which the press is ex- 
cluded, refused to give the answers, but nevertheless asked for the au- 
thority to spend the money at their own discretion—I think it would be 
highly in the public interest if voluntary representatives of the press 
were free to go wherever they pleased, to report to the United States 
and the people of the United States what is transpiring in their name, 
under the guise of the activities of our representatives abroad. 
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Senator Hruska. Not only in their name, if the chairman please, but. 
pursuant to the authority as granted by Congress, and because Con- 
gress, after all, granted them that authority; and if it did grant that 
authority subject to those limitations of inquiry and so on, maybe 
there would be more people, more Members of the Congress, who would 


frown on some of these appropriations for those purposes and under 
those conditions. 


Senator O’Manonrevy. If we knew more about it, they certainly would 
be frowned upon. 


Thank you, Mr. Cartwright. 
Mr. Cartwrieut. Thank you, sir. 


(Subsequently, the subcommittee received from the Director of the 
Passport Office, Department of State, the following press release for 
inclusion in the record :) 


[February 5, 1957, Department of State for the press, No. 53] 


SrecreETARY DULLES’ NEWS CONFERENCE OF Fepruary 5, 1957 


(Excerpts pertaining to Red China :) 

The following is the State Department’s release of Secretary of State John 
Foster Dulles’ news conference today, which is authorized for direct quotation: 

Secretary Duties. I am sorry that I was not able to meet with you during 
the month of January. I planned it once or twice but I had other engagements 
that turned out to be more pressing. I am glad to be here today and will answer 
any questions that you ask, if I can. 

~ ak * ca ES a * 


Question. Mr. Secretary, in recent weeks there has been a feeling the United 
States might be considering a change in its policy toward Red China. There 
have been reports the United States is actively working for increasing trade 
restrictions with the Chinese Communists. I wonder if you could clarify what 
our position is and will be with regard to Red China? 

Answer. I am not aware of any change whatsoever in our position. I don’t 
know of any change with reference to trade other than the normal meetings of 
CHINCOM, which is a committee which deals currently with these matters and 
meets from time to time. But nothing has been brought personally to my 
attention in that situation to suggest anything that is abnormal and involving 
any change in policy. 

Question. Mr. Secretary, on one aspect of that question, would you give us 
your philosophy about the policy of denying access to reporters in China, par- 
ticularly the apparent failure to draw these distinctions between a reporter going 
there to do his job than, say, a businessman going there to sell a product? 

Answer. Well, my philosophy is, I think, in that respect, the same as the Presi- 
dent expressed at a recent press conference that we don’t like to have American 
citizens used as a means of coercion as against the United States Government. 
As you know, of course, the Chinese Communist Government has, for some time, 
been trying to get reporters—preferably those it picked, to come into Communist 
China, and it has repeatedly tried to use the illegal detention of Americans in 
Communist China as a means of pressure to accomplish its ends in that respect. 
We do not think that it is sound philosophy to permit other governments—other 
regimes, to feel that it is profitable business for them to withhold and detain 
illegally and throw into jail American citizens, so they can put a price on their 
release. If we allow that to happen in one case, then I think the safety of all 
Americans throughout the world is lowered by several degrees for a long time 
in the future. It is a fact that the Chinese Communists are trying to use Amer- 
icans to accomplish that end, which makes us reluctant to doit. If the Americans 
were released, then we would, of course, give a new look at the situation. 


* a oe 7 cg * * 
Question. Mr. Secretary, to get back to the reporters in China for a moment, 


do you believe that any reports coming out of there from bona fide American 
correspondents will be inevitably beneficial to the Chinese Communists? 


ee 


oes 
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Answer. No, sir. Our policy is in no sense at all dictated by a desire to with- 
hold from the American people any information about Communist China. It is 
solely dictated by the fact that we do not want to see the Chinese Communists 
gain their ends by the means of holding Americans in jail. 

Question. Sir, that being so, and your statement that you do not think that 
reports by bona fide American correspondents, if they were to operate from China, 
would be beneficial necessarily to the regime, against that background what is the 
eonnection then between the State Department’s or the administration’s policy 
of banning American correspondents going to China, to Communist China, 
and the position of the American prisoners? I don’t get the bridge between 
the two. 

Answer. The bridge is one that was built by the Chinese Communists, not by 
us. There is no necessary connection whatsoever. The Chinese Communists 
have made the connection. They have said, in effect, that they want to have 
certain American correspondents come to Communist China and will hold Amer- 
icans in jail until we allow them to come. Now, that is the situation we are 
faced with. 

Question. But, Mr. Secretary, surely it is true that this was the policy before 
they were holding these prisoners. We were denied the right to send a cor- 
respondent to China even before the present situation existed. 

Answer. I am not aware that any correspondents tried to go to China before 
that time. It didn’t come to my knowledge. But the connection you refer to is 
the connection, not made by us, but made by the Chinese Communists. 

Question. Just to pursue it a little further. Mr. Secretary, in that case, is 
it correct, then, to say if some bona fide American correspondent whom the 
Chinese have not said that they wanted was able to get permission from Peiping 
that this would not necessarily be a contradiction of your policy if the State 
Department gave him a passport? 

Answer. Well, it is very difficult for me to conceive of any American corre- 
spondent going to Communist China against the wishes of the Chinese Commu- 
nist Government. 

Question. I am simply raising the point because I am confused about your 
definition of what that category is of sending certain correspondents that they 
would like to have. 

Answer. I thought you put the case of somebody that they didn’t like to have 
going. 

Question. I did, but I 

Answer. I say that is a case which cannot exist. 

Question. I realize that, sir, but I am simply trying to get at what you think 
is their definition of correspondents they would like to have come. 

Answer. I don’t know how they define whom they would like to have come. 
All I do know is that they first tried to use the American fliers that they held 
illegally under the armistice as a means of getting Americans, particularly the 
families of the fliers in. And the first talks that took place with reference to 
that matter indicated that they were prepared to make a deal and that they 
would release these fliers if we would drop the ban upon the families and, for 
that matter, upon the American correspondents going in. We declined to make 
that deal. Finally we got the fliers out. They have proposed to make the same 
deal in essence with reference to the American civilians. We have so far refused 
to make that deal. We have got all of the civilians out except 10. I don’t 
believe that the bodies of American citizens ought to be made a subject for that 
kind of barter. So long as the Chinese Communists make the connection we 
cannot escape the consequences of that connection or escape the fact that, if we 
give in to it, it puts a premium for all time and at all places upon seizing and 
imprisoning Americans illegally and then bargaining as to the terms upon which 
they will be allowed to get out. That kind of blackmail I don’t propose to satisfy. 

Question. Mr. Secretary, have they made any recent representations at Geneva 
along the lines you just mentioned, swapping the 10 American civilians in prison? 

Answer. No; not directly. 

Question. Sir, does this passport apply to correspondents of other nationalities 
to go to Red China? Would those correspondents be allowed to come to the United 
States after they go to China? 

Answer. We are not trying to run other governments. They decide for them- 
selves whether they let their people go to China. 

Question. No; but suppose they then want to come to the United States. Is 
there any objection? 
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‘Answer. None at all. 

Question. Mr. Secretary, does the United States plan any further action against 
the three correspondents who did go into Red China? I believe they are all out, 
although they may not-be in this country. 

Answer. I believe that matter is being studied. 

* oe a a * a : 


Question. Mr. Secretary, I am a little confused about what you said about 
newsmen in Red China. A couple of years ago, Doris Fleeson and I asked per- 
mission to go. Mr. Suydam, after a lapse of 2 weeks, said that the State Depart- 
ment position was that no American correspondent should go because we do not 
have relations with them and our Government could not protect us. He said 
that only one other correspondent, Joe Alsop, had asked, and that it had been 
denied on that ground. Well, now, with or without the release of prisoners, the 
ground would still be that you couldn’t protect us there unless you recognize them? 

Answer. Well, there is a problem which would always exist about the issuance 
of a passport valid for Communist China and I do not think under any circum- 
stances that so long as the present state of at least semiwar prevails, and we do 
not recognize that regime, that we would issue a passport valid for Communist 
China. Now, then, you get into all sorts of refinements, however, as to whether 
or not a correspondent wishes to go without claiming any protection from the 
United States Government. Now, I don’t know whether that was involved in 
your case or not. But the issuance of passports to a regime which is not recog- 
nized is something which is never done. 


(The text of Mr. Cartwright’s prepared statement follows :) 


STATEMENT BY ACTING ADMINISTRATOR OF THE BUREAU OF SECURITY AND CONSULAR 
ArralIrs Ropert F. CARTWRIGHT, DEPARTMENT OF STATE 


Mr. Chairman and members of the Subcommittee on Constitutional Rights, we 
are happy to appear before your subcommittee this morning in response to the 
request made in the chairman’s letter dated March 22, 1957, to furnish 
whatever information we can regarding current State Department issuance 
policy, procedure, regulations, and practices. 

The Department of State representatives present have been made available to 
assist the subcommittee in its study. We hope to be able to furnish answers to 
your questions. In the event there is any information which is not immediately 
at hand we shall be glad to furnish it later for the record consistent with the 
committee’s wishes. 

It may be helpful at this point if some general statements might be made to 
demonstrate the Department’s position in relation to its responsibilities in the 
passport field. With that in mind I would like to quote for the record at this 
time certain portions of the statement made by Deputy Under Secretary Robert 
D. Murphy, before the Senate Foreign Relations Committee on April 2, 1957. 
Copies of Mr. Murphy’s statement are available for the record if the committee 
wishes them but I would like to quote here certain paragraphs which I feel deal 
directly with the immediate interests of this subcommittee. 

“There is an accumulation of tradition as to exactly what a passport is and 
what rights citizens bearing passports have. The basic passport law dates back 
to 1856, although passports have been issued by the Secretary of State since the 
founding of the country. In fact, Congress enacted legislation in 1803 and in 1815 
which specifically took cognizance of the fact that the Secretary issued passports 
under his general authority to conduct foreign relations. 

“In 1856 the Congress also recognized that the President was responsible for 
the protection of American citizens abroad. This responsibility was later spe- 
cifically assigned to the President by an act of Congress on July 27, 1868, by which 
the President was authorized to take measures ‘not amounting to acts of war’ 
to insure the release of any American citizen ‘unjustly deprived of his liberty by 
or under the authority of any foreign government.’ 

“Although the Congress recognizes the President’s obligation to protect Amer- 
ican citizens abroad and to secure their release when unjustly held by foreign 
governments, Congress has traditionally recognized the Secretary of State's 
authority to issue passports. This was most recently reflected by act of Con- 
gress of July 3, 1926. This act states that the Secretary or his designated repre- 
sentative may grant and issue passports ‘under such rules as the President shall 
designate and prescribe for and on behalf of the United States.’ 


THE ‘RIGHT TO TRAVEL 101 


“The Secretary of State historically has decided which citizens should receive 
passports and for what countries their passports should be validated. Under sec- 
tion 51.135 of the Department of State Regulations, as amended January 10, 
1956, passports are denied to members of the Communist Party and to certain 
other citizens who support the Communist movement. In addition, section 
51.136 proscribes the issuance of passports to certain other individuals. This 
regulation states: 

““In order to promote and safeguard the interests of the United States pass- 
port facilities, except for direct and immediate return to the United States, will 
be refused to a person when it appears to the satisfaction of the Secretary of 
State that the person’s activities abroad would: (1) violate the laws of the 
United States; (2) be prejudicial to the orderly conduct of foreign relations; 
or (3) otherwise be prejudicial to the interest of the United States.’ ” 

“In addition to his discretionary control over which individual citizens are 
issued passports, the Secretary of State may also decide which countries they 
may visit. This takes the form of a validation stamp in each passport, stating 
which countries may or may not be visited. Policy decisions as to which coun- 
tries are intended in the ban are continually reviewed in the light of current 
developments. During wartime, passports are validated for relatively few 
eountries, and close check is kept on which areas are safe for American travel. 
During World War II, for example, American passports were only good for 
6 months and were taken up at the frontiers when citizens returned to the United 
States. 

“Generally speaking, the United States will not validate passports for travel 
to countries with which we do not have diplomatic relations. Americans travel- 
ing to such countries cannot be extended the usual protection offered American 
citizens and property abroad by our embassies and consulates abroad. At the 
present time, the following inscription is printed in every United States passport: 

“*This passport is not valid for travel to the following areas under control 
of authorities with which the United States does not have diplomatic relations: 
Albania, Bulgaria, and those portions of China, Korea, and Vietnam under Com- 
munist control.’ 

“In addition to not validating passports for countries with which we have no 
diplomatic relations, the Secretary of State may, from time to time, decide that 
the safety of American citizens cannot be fully protected in certain countries 
* * * Groups often excepted in such cases are Red Cross and relief workers, 
priests and missionaries and the press.” 

In addition to the bases for denial of passports cited in the quoted portions of 
Mr. Murphy’s statement the passport regulations of the Department of State 
provide that persons denied passports be advised in writing of the tentative re- 
fusal and of the reasons on which it is based, as specifically as, in the judgment 
of the Department of State, security considerations permit. Upon request and 
before refusal becomes final the applicant is entitled to present his case and all 
relevant information to the Passport Office on an informal basis. At this time 
he is entitled to appear in person before a hearing officer and to be represented 
by counsel. Upon request he will confirm his oral statements in an affidavit for 
the record. Thereafter the Passport Office must review the record and after 
consultation with other interested offices will advise the applicant of the decision. 
If the decision is adverse, the applicant must be advised in writing and the 
letter must contain the reasons on which the decision is based as specifically 
as the Department of State security limitations permit. The letter shall also 
advise the applicant of his right to appeal the decision. 

The administrative body handling appeals of this type is composed of not less 
than three officers of the Department of State, designated by the Secretary of 
State. The Board is required to adopt and has adopted and publicized its rules 
of procedure including recognition of the applicant’s right to a hearing, right 
to representation by counsel, and providing for the applicant’s opportunity to 
inspect the transcript of his testimony, Likewise, other witnesses must have the 
right to inspect their testimony if they wish. 

The Board has the duty of advising the Secretary of State of the action it 
finds necessary and proper to the disposition of the case and to this end the 
Board may call for further clarification of the record, additional investigation, 
or other action consistent with its duties. 

Copies of the Passport Regulations of the Department of State are available 
for the committee. 


Senator O’Manonery. Mr. Mackay, would you be good enough to 
come forward, please. 
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We thank you — much, gentlemen. The argument between the 
Senator from Nebraska and myself is over for the present. 

Senator Hruska. That is further encroachment on the time of the 
executive session, I take it, Mr. Chairman. 

Mr. Carrwricut. I take it, Mr. Chairman, we are excused for the 
moment ? 

Senator O’Manoney. You are excused for the afternoon. 

Mr. Mackay, I am calling you to the stand because I understand 
that you are the publisher of a newspaper for which Mr. Worthy, 
one of the witnesses here last week, has worked ? 


STATEMENT OF CLIFF W. MACKAY, EDITOR, BALTIMORE 
AFRO-AMERICAN 


Mr. Mackay. Iam the editor. 

Senator O’Manoney. You heard the testimony this morning with 
respect to the exercise of pressure by the State Department, by Mr. 
Murphy in the State Department, to be specific, to prevent the use 
of writings of Mr. Worthy in the Baltimore paper by the name of the 
Baltimore Afro-American, did you not? Did you hear that testi- 
mony ¢ 

Mr. Mackay. Yes. 

Senator O’Manonry. Do you know whether or not that is true? 

Mr. Mackay. Well, not in the nature of preventing the publication 
of the material. 

Senator O’Manoney. Was any pressure used ? 

Mr. Mackay. Well, we were asked to come to the State Depart- 
ment for a conference. 

Senator O’Manonry. Who was asked ? 

Mr. Mackay. The publisher was asked, and he delegated me to 
go since I was the one who was responsible more or less for the 
assignment, 

Senator O’Manoney. Why were you asked to go? 

Mr. Mackay. I didn’t know until after I reached the State Depart- 
ment. We had a conference with Mr. Walter Robertson, I think his 
name was. 

Senator O’Manoney. Yes. 

Mr. Mackay. We were told he was the Under Secretary in Charge 
of Far Eastern Affairs. 

Senator O’Maunoney. Yes. 

Mr. Mackay. And the gist of the conference was that I was sup- 
posed to recall Mr. Worthy from China; that that was—— 

Senator O’Manoney. Were you told to recall him? 

Mr. Mackay. It was suggested that I should. 

Senator O’Manoney. In what manner was that suggestion made? 

Mr. Mackay. Well, the Department said that several months ago, 
an invitation had gone out to a group of 18 newspapermen to go to 
China, and these men had complied with the State Department request 
that they not go to China; and the A. P. a ditors Associa- 
tion, I was told, had agreed to this request of the State Department. 

Senator O’Manoney. What did yousay ? 

Mr. Mackay. I told them then that I didn’t feel that I could in good 
conscience ask Mr. Worthy to return to this country. 
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Senator O’Manonry. Were you specifically requested to have the 
publisher ask him to return ? 


Mr. Macxway. Yes. 

Senator O’Manoney. And you said, “No.” 

Mr. Mackay. Yes, sir. 

Senator O’Manoney. Was that the decision of yourself—your deci- 
sion—or the decision of the publisher? 

Mr. Mackay. Well, it was my decision, because the matter had been 
turned over to me to deal with as I saw fit. 

Senator O’Maunonery. Did you call him back ? 

Mr. Mackay. No, sir. 

Senator O’Manoney. Did the publisher call him back? 

Mr. Mackay. No, sir. 

Senator O’Manoney. Did he send stories to the paper? 

Mr. Mackay. Yes, sir. 

Senator O’Manoney. Were those stories printed ? 

Mr. Mackay. Yes, sir. 

Senator O’Manonry. Were you personally acquainted with Mr. 
Worthy ? 

Mr. Mackay. Yes, sir. 

Senator O’Manonery. How long have you known him? 

Mr. Mackay. He has been doing work for us for about 5 years. 


Senator O’Manoney. Are you acquainted with his reputation as a 
loyal American ? 


Mr. Mackay. Yes, sir. 

Senator O’Manonry. Are you acquainted with his reputation as a 
law-abiding citizen ? 

Mr. Mackay. Yes, sir. 

Senator O’Manoney. What is that reputation, first, with respect to 
his patriotism, and with respect to his abiding by the law’? 

Mr. Mackay. Good. 

Senator O’Manoney. Good. 

Are you familiar with any conscientious objection on his part ? 

Mr. Mackay. No,sir. Iam nottooclear on that point. 

Mr. StaymMan. Mr. Chairman, we heard some hearsay evidence this 
morning. I would like to put in some hearsay evidence, with your per- 
mission, handed to me by a wire service. 

Senator O’Manonery. A wire service ? 

Mr. StayMan. Representative. [Laughter.] 

Senator O’Manoney. This looks like a ticker tapereport. Isit? 

Mr. StayMan. It looks that way to me, too. 

Senator O’Manonry. By whom was it handed to you? 

Mr. Starman. By an otherwise unidentified wire service representa- 
tive. 

Senator Hruska. Isn’t the chairman entitled to be confronted by 
hisinformants? [Laughter.] 

Senator O’Manoney. I wondered whether if I waited long enough 
that you would not come up withthat. [Laughter.] 

Mr. Starman. Shall we call the man himself to read it? 

Senator O’Manoney. Yes, certainly. 

Off the record. 

(Discussion off the record.) 
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Senator O’Manongy. Don’t you think the press ought to be willing 
to testify in his own defense? 

As Mr. Slaymen said, we have some hearsay testimony, and without 
objection I will read it into the record. 

Senator Hruska. Not knowing what is in it, I would have no basis 
for objection, but even if I did, I would still have no objection. 

Mr. Stayman. I am making it clear, Mr. Chairman, that this is hear- 
say rebuttal of the hearsay testimony this morning. 

Senator O’Manoney. That is right. You have that in the record 
already. [Laughter.] 


Philadelphia says check of United States district court there shows man named 
William Worthy— 


the “William” is then stricken out, so that it reads: 


named Worthy indicted on April 27, 1944, by Federal grand jury for failing to 
report to CO camp. But case nolle prossed October 1944 and 17 days later court 
ordered bail refunded. Says no record Worthy ever pleaded guilty. 

Signed “E. H. H.” 

Do you care to say anything else, Mr. Mackay ? 

Mr. Mackay. No, sir; I have nothing else to add to that phase of the 
matter. 

Senator Hruska. You reported the interview with Mr. Robertson 
to your publisher, did you not? 

Mr. Mackay. Yes, sir. 

Senator Hruska. Did he agree with you in your decision ? 

Mr. Mackay. Well, he had already given me authority to make the 
decision. 

Senator Hruska. And he gave no contrary instruction of any kind 
after you reported to him? 

Mr. Mackay. No. 

Senator Hruska. Who else was present with you, with Mr. Robert- 
son, on the occasion you had this conference? 

Mr. Macxgay. I think Mr. Lincoln White, who I understood was the 
press secretary. 

Senator Hruska. Just the three of you? 

Mr. Mackay. No I carried counsel with me, Judge James Cobb. 

Senator Hruska. Where is he from? 

Mr. Mackay. He resides here in Washington. 

Senator Hruska. He is from here in Washington. 

Do you recall—how long was that conference? 

Mr. Mackay. It lasted better than 2 hours. 

Senator Hruska. And you say during the conference it was sug- 
gested that you recall Mr. Worthy. Now, in what way was that sug- 
gestion made? 

Mr. Mackay. Well, first, the first approach was that the Chinese 
had been so cruel, had shown themselves manifestly not fit to be ac- 
cepted by the civilized world, so to speak, and that it was necessary 
for the United States to have no dealings with the Chinese. 

I said then that I didn’t have anything to do with the Chinese, and 
I was presently in agreement with the policy that we should have noth- 
ing to do with the Chinese, but our position, I explained, was on a 
higher level, in that we believed in the first amendment, in freedom of 
the press, and we thought that the Government had no right to inter- 
fere with that freedom. 
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Senator Hruska. And youso told him? 

Mr. Mackay. Yes. 

Senator Hruska. What else did he say by way of trying to suggest 
that you should recall Worthy ? 

Mr. Mackay. He told me that Mike Cowles, who is the publisher of 
Look magazine, had already agreed to recall two men who had gone 
there to represent Look magazine. 

Senator Hruska. And did he draw your attention to any other 


editors or reporters or associations of newsmen who took similar ac- 
tion ? 


Mr. Mackay. No. 

Senator Hruska. Did he call your attention to the AP, for exam- 
ple? Was it the AP you mentioned a little while ago? 

Mr. Mackay. I think he did mention the AP Managing Editors As- 
sociation had agreed under extreme protest to abide by the policy. 

Senator Hruska. What else did he say that would call for the with- 
drawal of Worthy ? 

Mr. Mackay. Of course, he did say, too, that the passport was not 
valid for travel to China, but my understanding at the time was that 
Mr. Worthy didn’t take his passport in China; that it was left in 
Hong Kong. 

I later found that that wasn’t true, although it wasn’t stamped by 
the Chinese, They gave him a separate visa and made no stamp in 
the passport at all. 

Senator Hruska. Did he show them the passport ? 

Mr. Mackay. I don’t know. 

Senator Hruska. Was there anything else that Mr. Robertson told 
you at that time by way of suggestions ¢ 

Mr. Mackay. Well, of course an earlier press release had mentioned 
the fact that there was possible prosecution or intimated that there 
would be prosecution under the Trading With the Enemy Act. 

Senator Hruska. Prosecution of whom ? 

Mr. Mackay. Of Mr. Worthy. 

Senator Hruska. Was there any suggestion or intimation that you 
would be prosecuted ? 

Mr. Mackay. No. 

Senator Hruska. Or that your publisher would ? 

Mr. Mackay. No. 

Senator Hruska. Or that any recriminations of any kind would be 
visited upon you ? 

Mr. Mackay. No. 

Senator Hruska. That is all. 

Senator O’Manoney. Thank you very much, Mr. Mackay. 

Mr. Hurleigh, you have a statement to make? 

Mr. Hurieteu. Yes, Senator. 


STATEMENT OF ROBERT F. HURLEIGH, PRESIDENT, RADIO & 
TELEVISION CORRESPONDENTS ASSOCIATION 


Senator O’Manonry. Do you have any copies of your statement for 
members of the committee ¢ 

Mr. Hurteicu. No, I do not. 

Senator O’Manonry, You may proceed. 
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Mr. Hurueien. Yesterday afternoon, the executive committee of the 
Radio & Television Correspondents Association, of which I am 
president and chairman of the executive committee, held a meeting 
in connection with an invitation from this committee for a representa- 
tive of our association to appear. 

The other members of that committee present were Edward P. Mor- 
gan of the American Broadcasting Co.; Julian Goodman, of the Na- 
tional Broadcasting Co.; Lewis W. Shollenberger, of the Columbia 
Broadcasting System ; Ann Corrick, of Corrick Productions; and Les- 
lie Higbie, of Les Higbie Associates; absent was our member ex officio, 
Joseph McCaffrey, and Bryce Burke of United Press Movietone News. 

At that time I was directed to appear before your committee, Sena- 
tor, and present a telegram that we sent to Secretary of State John 
Foster Dulles on March 7, which in effect presents our position as an 
association. ‘That was: 


Inasmuch as the President of the United States today indicated that the ques- 
tion of American news correspondents entering Communist China was under 
active consideration, the Radio & Television Correspondents Association 
urgently requests that the State Department withdraw its objections to the 
travel of accredited American news correspondents in Communist China. 

That, Mr. Chairman, in effect establishes our position as an associa- 
tion. We would like to see the State Department change its position. 

At the present time we have not recommended, nor have we had any 


discussion regarding the travel of an accredited correspondent with- 
out such permission. 


Senator O’Manoney. Any questions? 

Senator Hrusxa. I take it, Mr. Hurleigh, in fact I am assuming, 
and I am sure it is with entire justification, that the interest of your 
association here is toward an effective press. That would be true, 
would it not? 

Mr. Hurueien. That isright, Senator. 

Senator Hruska. Effective and fully eee es with one of 


its principal objectives being the extension of g government, and 
all that sort of thing. 


Mr. Hurteien. Yes, sir. 

Senator Hruska. Which inheres in good government, and soon. 

Would the association or would you be willing to go along with the 
thought that there are some instances in which the State Department 
would be warranted in withholding permission for American citizens, 
whether they are newsmen or not, to go into certain countries? 

Mr. Hurteien. Well, Senator Hruska, I think I should answer that 
by referring to a statement made by Mr. Cartwright of the Depart- 
ment of State a short while ago, when he read portions of a statement 
made by the Deputy Under Secretary, Mr. Murphy, before the Sen- 
ate Foreign Relations Committee on April 2. He said he wanted to 
quote certain paragraphs which he felt would deal directly with the 
immediate interests of this particular subcommittee. 

I have a copy of that which was given to the press, in which it says: 

Generally speaking, the United States will not validate passports for travel 
to countries with which we do not have diplomatic relations. Americans traveling 
to such countries cannot be extended the usual protection offered American citizens 


and property abroad by our embassies and consulates abroad. At the present 
time the following inscription is printed in every United States passport— 


which I heard discussed a short while ago, and that part is: 


ne SRE ET eee 
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This passport is not valid for travel to the following areas under control of 
authorities with which the United States— 


and so forth. 


In addition to not validating passports for countries with which we have no 
diplomatic relations, the Secretary of State may from time to time decide that 
the safety of American citizens cannot be fully protected in certain countries. 


Then this addition : 

Groups often excepted in such cases are Red Cross and relief workers, priests 
and missionaries, and the press. 

I feel if this is true of Albania, Bulgaria, and perhaps Vietnam and 
Korea, it might also be true of Communist China; and that is the 
position that the association has taken. 

That is a long way of answering your question, Senator Hruska, but 
I mean to give the impression that the association per se feels this way. 

Senator Hruska. As to Red China, in connection with conditions as 
they exist today? That is your thinking with reference to Red China 
as conditions exist today; is that what you are trying to say? 

Mr. Hurtrtcn. At the present time, we feel that the State Depart- 
ment could certainly withdraw its present objections to the travel in 
Communist China. 

Senator Hruska. Would there be any danger, in your thinking, in 
putting this in the form of a statute which Congress would pass, and 
which the President would sign, that reporters would be able to go 
into Red China without hindrance, having in mind that conditions 
change from time to time, and that it takes a little while to change 
statutes? Having that in mind, do you see any objection to putting 


that sort of policy to which you refer now, and for which you contend, 
into the form of a statute ? 


Mr. Hurtetcn. No, I do not, sir. 

Senator Hruska. You do not. 

You feel it would be perfectly competent for the Congress to put it 
in the form of a statute specifically saying it is all right for any news- 
ee ees to go into Red China without restriction on the part of the 

epartment of State ? 

Mr. Hurtetenu. I do, sir. 

Senator Hruska. And if conditions would change as of August 2, 
and the State Department would be unable to restrict the passage of 
newsmen into that country, and the well-being of the country would be 
considered by the President and by the Secretary of State as including 
such restrictions to newsmen and anybody else, you feel that that 
would be perfectly legitimate and that the national well-being would 
not suffer as a result ? 

Mr. Hurteten. You are asking, Senator Hruska, a question which 
I do not feel I can answer in my capacity as president of the Radio 
and Television Correspondents Association. This particular wire, and 
my being here, was by unanimous decision of the individuals present 
at the meeting of yesterday afternoon. 

If you are talking about what we as an association think should be 
done, we speak in the overall for the various networks and our inde- 
pendents. But, I also happen to be the director of news and special 
events for the Mutual Broadcasting System—if you should like me 
to walk out, take my association hat off, and come back as a network 
news director, I might talk differently to you, sir. But I feel at this 
time I must represent my association. 
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Senator Hruska. Sure. I understand that, and I fully respect your 
loyalty to your instructions and to your representation. 

However, you did say that you felt it would be all right for such a 
policy to ripen into a statute. Would you prefer to make that in your 
individual capacity or in your own capacity with the Mutual, rather 
than representing the association ¢ 

Mr. Hurueien. No. I think that the association would feel that 
the Congress could establish that the State Department could allow 
members of the press to travel wherever they wish to travel, regard- 
less of conditions in the various countries in connection with or vis- 
a-vis our foreign relations. 

Senator Hruska. And you would see nothing inherently harmful to 
the United States of America by making it so inflexible as to put it in 
the form of a statute which cannot be readily amended, oe in fact 
which cannot be amended at all, sometimes, for months at a time when 
Congress is not in session ? 

Mr. Hurteicu. Well, I heard a discussion a short while ago regard- 
ing freedom of the press. I think that I stand with the American So- 
ciety of Newspaper Publishers and others in suggesting, in urgently 
ng to that the bars be down for newsmen so that there can be 
a free exchange of news throughout the world, whether that would 
be in Communist Russia, Communist China, or wherever. 

Senator Hruska. And yet you were here this morning, were you not, 
during the testimony 

Mr. Hurweien. Yes, sir. 

Senator Hruska. You heard the testimony, did you not, that in 
spite of the stamp on that passport which says “This passport is not 
valid,” and therefore if it is used to gain entrance into the country 
which is —— it is being used in violation of American law, in 
spite of that or in spite of—let me put it this way: that if a person 
enters another country with the legal use of a passport, he is, of course, 
there in that other country with full protection of American laws or 
American force, if necessary, to insure his protection so far as we 
can effect it. 

But that same right and obligation of the United States Government 
apparently exists even if that American is in that country without a 
passport, and would you not think it very likely that there may be 
situations where newsmen might go into situations which would drag 
the United States’ power into these countries for the purpose of pro- 
tecting the lives or the safety of such men, and which might not be 
to the best interests of the Nation as a whole? 

Mr. Hurueien. I can see that, Senator, and I agree that it could 
happen. But traditionally, the members of the American press have 
gone to areas where there has been danger. I have known of no in- 
stance where a newsman has caused any great BPRApP Ine, insofar 
as our own administration is concerned, because of his being incar- 
cerated other than the times when he has been a holder of a passport 
and yet at the same time been imprisoned by another government. 
We know of two instances in particular, one of an American business- 
man and one of an American newsman, in the Iron Curtain countries 
of Europe, and there was embarrassment on the part of our State 
Department and our Government, but these men held passports and 
yet were in trouble. 
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Senator Hruska. And were in trouble. I do not doubt that the 
newsman would have the fortitude to go into places of danger and 
would be willing to subject himself to such punishment or such in- 
carceration as that country would want to visit upon him. 

But when it comes to a point of visiting hardship or perhaps even 
danger upon our own country and, therefore, upon our soldiers, our 
military, and our own citizenry here, then I wonder if the judgment of 
the newsman as to whether or not he should go into that country should 
supersede the judgment of our constituted authorities of government 
in this country, whether they be the President, the Secretary of State, 
or whomsoever else the Congress might designate. 

That is the question I should like to pose. 

Mr. HurteicH. Well, Senator Hruska, as you note here, the State 
Department itself says that “Groups often excepted in such cases are 
Red Cross and relief workers, priests and missionaries and the press.” 

Now, if they except ely green in certain areas such as Albania, Bul- 

Oo 


garia, and Vietnam, and Korea, then certainly they could give us that 
same pattern 


Senator Hruska. Yes. 

Mr. HurteicH. In Communist China. 

Now, that is my position. That is the position of my association, and 
I believe it is the position of many other organizations comparable to 
ours. 

However, whether or not the Congress wishes to write such a law is 
something else again. But our position must be that. 

Senator Hruska. Well, I respect your expression of view on it, and I 
think there is much to be said for it. os of course the press is 
included in these exceptions which are often made, but they are not 
made in the form of law, they are not made as a matter of right. 

There is one thing which is over and above all of those exceptions 
when they are made, and that is whether or not the national safety 
and the national well-being and the orderly conduct of our foreign 
affairs as a nation should not be over and ose the right of a news- 
man to go into that country for the purpose of getting news any more 
than the right of missionaries, relief workers, or priests to function in 
that country. 

Mr. Hurueicu. Senator, I think every newsman has a blind side. 
He feels we must have freedom of the press, and will sometimes go to 
extremes in attempting to obtain freedom of the press. 

At the moment, may I add parenthetically, we of the radio and 
television are attempting to get our equipment in to cover, Mr. Chair- 
man, the courts of our country, and we are prohibited, as you know, 
from coming into the courts. 

The press, the men with the pencil and the typewriter, can come in. 
We are not allowed to cover it with our radio or television parapher- 
nalia and equipment. We are pressing to have such equal rights. 

Yet some mighty fine arguments can be made why that should not 
be. We recognize the ar ents that are made, but we must con- 
tinue to press = as much freedom as we possibly can get. 

Senator Hruska. Well, inasmuch as you have made a confession 
regarding a blind side, let me say that those of us engaged in legisla- 
tion also have a blind side, and the blind side once in a while is to 
safeguard this country against acts which would be prejudicial to 
the orderly conduct of foreign relations or otherwise prejudicial to 
the interests of the United States. 
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You see, on those things we are guided by considerations which go 
above any certain profession or any vocation. They deal with the 
Nation as a whole. ‘ 

So I could arrive—and I am sure you would not want to limit it 
in any way—we could on that basis, of course, have a lot of arguments 
advanced which would operate to deny the position which you take. 

Mr. Hurueicu. I agree with you, Senator. 

Senator O’Manonezy. Will the Senator yield to me? 

Senator Hruska. Surely. 

Senator O’Manoney. Is not the Senator’s argument based upon 
an assumption, an assumption that the issuance of passports to the 
press might involve the United States in difficulty ¢ 

Senator Hruska. Yes; that is the assumption which I gave. 

Senator O’Manoney. All right. Then is it not a fact that the 
Senator’s questions are also based upon the evidence laid before us, 
first by Mr. Cartwright, and now repeatedly by Mr. Hurleigh, that 
the State Department itself reserves to itself the right to make ex- 
ceptions ? : 

Senator Hruska. That is right. 

Senator O’Manoney. It says: 

We will allow certain people to go in, including the press, in this particular 
instance, but the press may not go into Red China. 

Senator Hruska. But those exceptions 

Senator O’Manoney. Is that not discretionary government, and 
not government by law ? 

Senator Hruska. No—well, let me take that one by one. 

In the first place, the exceptions in the case of the Red Cross, relief 
workers, priests, missionaries, and the press are not always granted. 
They are not invariably granted. They are often excepted, and that 
is the language of the testimony to which you referred, which you 
read, “Groups often excepted,” not “always” excepted. 

Senator O’Manoney. Is that not proof that it is discretionary 

Senator Hruska. Yes. That is its saving grace, and that is the 
characteristic I think we should make an effort to preserve. Because 
as soon as it is frozen into a statute where it becomes rigid and where 
no one can change it except the makers of that statute, and if the 
makers of that statute, to wit, the Congress of the United States, is 
not in session and will not be in session for months, then we may have 
a situation which will be a source of great danger to our country, 
and I do not think it should be on that basis. 

I think it should remain right where it is, on a discretionary basis. 

Senator O’Manoney. May I say to the Senator that the difference 
between him and me is simply this: I do not believe in government by 
discretion by men. I believe in government by law. 

Senator Hruska. I subscribe to that same belief as fully as the 
Senator from Wyoming. 

Senator O’Manoney. But the Senator does 

Senator Hrusxa. I will say this: For many years the Senator from 
Wyoming has been in this body, and he has suffered to exist in the 
Department of State this very statute which creates and confers that 
atthotity upon the President and the Secretary of State whereby they 
do exercise this discretion of the type which we have been discussing. 

Senator O’Manoney. I am only one poor, weak Member of the 
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Senate, and no correspondent from the State of Wyoming ever sought 
to get a passport which he did not get. 
enator Hrusxa. I think that is probably right. 

Senator O’Manonry. The witness would like to say something. 

Senator Hruska. The witness is here for the purpose of testifying. 

Mr. Hurizien. Well, Senator O’Mahoney, the point I would like 
to make is that our association stands behind the telegram we sent to 
Mr. Dulles, which is that we urgently request the State Department 
to withdraw its objections to the travel of accredited American news 
correspondents in Communist China. 

Senator O’Manonry. What was the date of that ? 

Mr. Hourueien. That was on March 7. That was after—— 

Senator O’Manonry. What was the reply ? 

Mr. Huruetcx. That the Secretary was out of the city at the time, 
out of the country. 

And it had followed a press conference by the President. We had 
had a meeting 2 weeks earlier on this same matter, and at that time had 
decided to do nothing. 

Senator O’Manonry. I am asking, did you get a reply to the wire? 

Mr. Hurieien. Only that it would be passed on to the Secretary. 
And we did not, sir-—— 

Senator O’Manoney. From whom did you get the reply ? 

Mr. Hurteien. One of the junior officers in the State Department, 
a name that I do not recall. It was not Mr. Lincoln White or Mr. 
Robertson. 

Senator O’Manoney. What were the contents of the reply ? 

Mr. HurtzieH. Simply that it would be brought to the attention 
of the Secretary. 

Senator O’Manoney. Was it ever brought to the attention of the 
Secretary, to your knowledge? 

Mr. Horteien. If you mean by that, Senator O’Mahoney. 

Senator O’Manoney. To your knowledge. 

Mr. Hurixien. I would say “No”; because I had no answer from the 
Secretary. 

Senator O’Manoney. Then you have had no answer to this telegram 
except the answer that the telegram would be brought to the attention 
of the Secretary. 

Mr. Hurteien. And, being a very trusting soul, I would assume it 
was, sir. It would be an assumption entirely, but I would so assume. 

Senator O’Manonry. Any other questions? 

Mr. HurtzicH. What I meant to add to that when I read this over 
was only for one reason: Senator Hruska backed me into a corner and 
asked me if I wanted a whole big ball of wax, and of course I had 
said “A,” so I had to say “B.” And if it could be by legislation, I am 
for it. 

Senator Hruska. Well, I am sure I did not want to drive the wit- 
ness into a box because he represents an association. 

Senator O’Manoney. Nor into a corner, I am sure. 

Senator Hrusga. I did not want to do it; I am sure you would 
understand that. 

As to the ball of wax, the only objection, the only thought I wanted 
to get across was this, and I think it as valid as any thought is in that 
field: that as soon as these things are frozen into law, it will inflict 
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more injustice on individual applicants, and will result in more trouble 
for this country than we have under the present setup. 

Mr. HurteteH. And I assure you, Senator, that we in the association 
would leave that wp to the Congress of the United States, and respect 
what you did, sir. 

Senator O’Manoney. Fortunately for our economy, that was not the 
thought of the framers of the Constitution. They froze the Constitu- 
tion into words that can be understood for the defense of human rights, 
civil rights, individual rights, and we still are proud that the Ameri- 
can Constitution was the greatest instrument of government ever 
written. 

Mr. Hvurueieu. God bless the wise men who wrote it. 

Senator Hruska. I should just like to make this comment: at the 
same time, our Constitution has been made workable and our Govern- 
ment, governing 170 million people, has been made workable by oceans 
and volumes of administrative law which consist of regulations 
adopted pursuant to similar authorizing language as we have in the 
act of July 3, 1926, in connection with the issuance of passports. And 
without such rules and regulations, this Government could not func- 
tion, and necessarily they are bottomed upon the exercise of discretion 
by those in charge of the administration of those regulations in the 
field, and this is one. 

Senator O’Manoney. Including, if I may say, rules and regulations 
which were so abused that the present Secretary of State appeared 
before the Judiciary Committee several years ago and argued for the 
Administrative Procedure Act, which was designed to take away the 
discretionary authority being exercised by boards and commissions in 
the writing of regulations which the people who were affected by the 
laws and the regulations had no share in preparing. 

Senator Hruska. Neither he nor the Congress undertook anything 
which would result in the abolition of rules and regulations or the exer- 
cise of acts of discretion. 

Senator O’Manongy. No. But he did take care they were properly 
written in public, and that is what we do not have here. 

Mr. Hurleigh, we are very much obliged to you for your appearance 
here. 

Senator Hruska. I should like to observe that Mr. Hurleigh is not 
only patient but very tolerant. 

I am grateful to you for listening to this colloquy between my col- 
league and myself. 

Mr. Huruei¢n. May I say only that I admire both of you, and your 
philosophies are, I think, to be respected. 

Thank you, gentlemen. 

Senator O’Manoney. They are probably identical. 

Mr. Rotkin? 

Will you identify yourself, please? 


STATEMENT OF CHARLES E. ROTKIN, PRESIDENT, AMERICAN 
SOCIETY OF MAGAZINE PHOTOGRAPHERS 


Mr. Rorxin. Yes, sir. My name is Charles E. Rotkin. I have just 
finished my second term as president of the American Society of 
Magazine Photographers. I am a trustee on the board of governors, 
and have been a working magazine photographer for 20 years. 
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I have a short prepared statement which, with your permission, I 
would like to read into the record. I also have a rather interesting 
statement given to me last week by Supreme Court Justice William O. 
Douglas which I believe has some bearing on the matter in general. 

May I proceed, sir? 

Senator O’Manoney. Yes, you may proceed. 

Mr. Rorxin. The American Society of Magazine Photographers 
represents the 400 magazine photographers who supply the majority 
of the editorial photographs used by United States magazines from 
sources in the United States and throughout the world. 

We are deeply concerned over the attempt of the United States De- 
partment of State to, in effect, censor the news by restricting the travel 
of properly accredited journalists in their efforts to gather the news 
re 

3ecause of the implications raised by this action, our society takes 
the following position : 

1. We believe that the attempt to deny the right of properly ac- 
credited journalists to travel freely is a violation of the constitution- 
al guaranties of freedom of the press. 

2. We believe that these constitutional guaranties not only provide 
for the free dissemination of news material, but must guarantee the 
right of newsmen to gather that news freely wherever it may be. 

3. When a war situation exists, properly accredited journalists are 
not denied the right to travel in combat zones. News photography 
today frequently requires the actual presence of the photographer in 
advance of front line troops to properly record their actions. 

The inescapable fact is that he must be there with a camera. He 
cannot do it with a typewriter from behind the lines. 

Many of our photographers, like other working journalists, have 
given their lives in this dedicated pursuit of the news. If this is our 
duty in war, why should it be restricted in peace? 

4. We feel that the State Department’s policy is hurting the coun- 
try culturally and it is hurting journalists economically. We are 
forced to rely on newsmen and photographers from European coun- 
tries who not only are permitted to travel freely in the restricted areas, 
but our magazines os newspapers are being forced to buy from these 
sources without any editorial control of the material. Without this 
control we frequently cannot check the veracity of the material. This 
hurts our photographers and reporters alike. Thus, our press or- 
ganizations have little choice in the material to be covered, and thus 
we are doubly vulnerable to slanted and biased stories. We feel that 
it is far better to be free to send our own reporters and photographers, 
who can certainly be trusted to report the news as they see it. No 
propaganda or phony situation is going to fool them very long. 

5. At a meeting last night, ASMP members pointed out that under 
the present procedures there is nothing to prevent retaliatory action 
by the Department of State against those journalists who may be 
naturalized American citizens. It is quite obvious that there is a fear 
that these arbitrary powers could be used to bar the return of these 
naturalized citizens to their homes and families in the United States. 
Thus the implied threat will prevent many talented photographers 
from. accepting assignments abroad. 
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The question that we raise is: Who suffers the most by this? 

Lastly, I would like to read you this statement by Justice Douglas. 
Actually, his statement had nothing to do with this particular case. 
Last_ week, during the International Photographic Exposition here 
in Washington, the ASMP presented to Justice Douglas an honorary 
membership in the magazine society because we feel he is a really fine 
photographer who has done an excellent job in photoreporting on 
some of his travels. 

At a press conference held in the armory on the 28th of March dur- 


ing the presentation of this membership, Justice Douglas made the 
following statement : 


I have seen American newsmen in all parts of the world and invariably have 
found them to be good reporters. Some countries have a press that is tied to 
their government and therefore does the bidding of their government. Our 
press is free and the reporting of our people from overseas is in general objective 
and accurate. I have always felt that our reporters should be allowed to go to 
any country in the world. They are a hardy lot—a sturdy breed—that will not 
be contaminated by the environment in which they move. 

Thank you, sir. 

Senator O’Manongy. Any questions, Senator? 

Senator Hruska. No questions. 

Senator O’Manonry. Mr. Slayman? 

Mr. Starman. I have no questions. 

Senator O’Manonry. Thank you very much, Mr. Rotkin. We ap- 
preciate your statement. It is brief, direct, and we thank you, sir. 

Mr. Rorxtn. Thank you, sir. 

Senator O’Manoney. And it has aroused no controversy among 
the committee members. [ Laughter. ] 

Mr. Rorkrn. Is that good or bad? 

Senator Hruska. It is not because it was innocuous, however. I 
think it was very effective to state a point of view, and I want to com- 
mend you for coming here and eenti tying before the committee. 

Mr. Rorsrn. Thank you, sir. 

Senator O’Manoney. Thank you very much. 

Mr. Slayman, did you have something? 

Mr. Starman. Mr. Chairman, at the last meeting of the subcommit- 
tee, we had expected to receive a statement from the American News- 
paper Publishers Association, which did not arrive until after our 
meeting recessed for the day. 

T have received it, and would like to submit it for the record. 

Senator O’Manoney. It may be made a part of the record. 

(The statement referred to follows :) 


AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION, 
New York, N. Y., March 27, 1957. 
Mr. CuHarues H. SLAYMAN, Jr., 
Chief Counsel, Senate Constitutional Rights Subcommittee, 
United States Senate, Washington, D. C. 

Dear Mr. SLAYMAN: In reply to your telegram of March 27, I have just wired 
you as follows: 

“Your invitation of March 27 is appreciated. American Newspaper Publishers 
Association has nothing to present at this time beyond the recent formal state- 
ment of our board of directors which I am sending to you by mail. Please call on 
us if there is anything in the way of information we can supply.” 
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Enclosed is General Management Bulletin of this association No.'6, dated 
February 6, which contains the resolution adopted by our board of directors 


which was transmitted to President Hisenhower, Vice President Nixon, and 
Speaker Rayburn. 


Sincerely yours, 
CRANSTON WILLIAMS. 


GENERAL MANAGEMENT BULLETIN 
No, 6—February 6, 1957 
ANPA Boarp RESOLUTION ON FREEDOM To TRAVEL FOR NEWSPAPERMEN 


ANPA President William Dwight, February 6, made public a telegram sent by 
him to President Eisenhower, Vice President Nixon, and Speaker Rayburn of the 
House of Representatives, as follows: 

“As president of the American Newspaper Publishers Association, I wish to 
transmit a resolution of the ANPA board of directors, as follows: 

“ ‘Resolved, That the board of directors of the American Newspaper Publishers 
Association at its regular meeting held in New York City on February 5, 1957, 
authorize President William Dwight of this association to convey to the Presi- 
dent of the United States and to the Congress of the United States our views in 
respect of the right of newspapers to gather and disseminate information in all 
areas of the world in which the United States is not engaged in war. 

“1. Newspaper or magazine writers who are American citizens and employed 
by American publications and newsgathering services to gather and write news 
or express opinion on facts should be accorded by our Government freedom to 
travel for that purpose in any country in the world with which the United States 
is not at war. 

“ “2. Passports issued to American citizens who are engaged in gathering and 
writing news or expressing opinion for American publications should not be 
restricted so as to ban travel in any country with which this Nation is not at war. 

“3. Penalties of fine or imprisonment or revocation of the right to travel 
should not be imposed upon American newspaper or magazine writers, who, at 
their own risk, choose to pursue their profession in any country in the world with 
which this Nation is not a war. 

‘4. We respectfully recommend consideration by the President and the Con- 
gress of the foregoing principles in connection with the visit of American writers 


to Red China for the purpose of gathering and reporting facts for the information 
of the American people.’ 


“Respectfully, 
“WILLIAM DwicGut, President.” 


Mr. Stayman. Mr. Chairman, I have a wire also from the com- 
mander in chief of the Veterans of Foreign Wars on this subject, 
together with a press release of the VF W. 

Senator O’Manoney. It may be received. 

(The documents referred to follow :) 


Wasuinerton, D. C., March 29, 1957. 
Hon. THomas C. HENNINGS, Jr., 


Senate Office Building, Washington, D. C.: 


I have supported and continue to support freedom of travel for accredited 
American newsmen abroad. I have advocated the foregoing principle in public 
speeches and press releases for the past 2 months. I have not championed the 
cause of any particular American newsman because I am not in possession of 
individual facts. You have my permission to enter this telegram in the hearing 
records of your subcommittee. 

Coorrr T. Horr, 
Commander in Chief, Veterans of Foreign Wars. 


29174—58—pt. 2——-5 
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From: Veterans of Foreign Wars of the United States. 
Contact: Gar Godwin, NAtional 8—4074. 


Wasuinerton, D. C., February 21.—Cooper T. Holt, Chattanooga, Tenn., na- 
tional commander in chief of the Veterans of Foreign Wars today blasted Secre- 
tary of State John Foster Dulles for his distrust of the free American press and 
pledged the support of his organization in helping to rescind the present order 
that forbids American reporters from going into Red China. 

Commander Holt, in Washington to participate in the Washington Birthday 
ceremonies Friday, pointed out that there is no organization more violently 
opposed to the Red Chinese regime than the VFW “but this does not mean,” he 
said, “that because we are opposed to the rulers from Peiping that we are willing 
to give up our birthright which entitles us to know what is going on behind the 
Bamboo Curtain or anywhere else in the world for that matter. 

“A free press and a right to know are traditional to our way of life and the 
reasoning of Mr. Dulles on this matter disrupts the whole concept of a free 
press. We of the Veterans of Foreign Wars have always felt that the concept 
of a free press is the greatest safeguard to the democratic way of life. 

“This argument, in itself, is reason enough to oppose the present State De- 
partment ruling, but the reasoning behind the present restriction is perhaps just 
as important. Mr. Dulles contends that we have never allowed reporters to go 
to countries that our Government did not recognize. Perhaps he has forgotten 
that we allowed reporters to go into Moscow from 1917 to 1933 when we didn’t 
recognize Russia, and to East Berlin where we have no official representation, 
and perhaps he forgets that reporters have been allowed to go to Outer Mongolia 
which we do not recognize. 

“Reporters who have gone to those countries have gone at their own risk. 
Those who have asked to go to Red China have also offered to waive all rights 
of protection, and go at their own risk. What more can we ask of them? 

“But perhaps the most important argument that Mr. Dulles makes as far as 
the Veterans of Foreign Wars is concerned is that the Red Chinese have offered 
to release American prisoners if we will allow reporters to go into Red China. 
I, for one, believe that if this report is true it is the finest offer we have ever had 
from Peiping, in fact, if it would mean the release of those prisoners, I would 
like to offer a citation to all of those newsmen who are willing to risk their life 
by going into Red China.” 

The VFW chief concluded by saying he had not spoken out sooner on this sub- 
ject because he felt the press had always been able to take care of itself, but now 
it appeared that Mr. Dulles was trying to be obstinate and that perhaps the 
weight of the 1,300,000 members of the Veterans of Foreign Wars would be of 
some assistance in this battle for a free press. 


Mr. Starman. Mr. Chairman, this perhaps should go in the record 
back at the commencement of the testimony of the State eper ent 
witnesses. It is the letter of invitation to the Secretary of State, and 
the reply. 

Senator O’Manoney. Without objection, the letter of the chairman 
of this subcommittee addressed to the Secretary of State, and the re- 
sponse from the Assistant Secretary of State, will be made a part of the 
record at the very beginning of the State Department testimony this 
morning. 

(The letters referred to will be found at the beginning of the State 
Department testimony. ) 

Mr. Suayman. Mr. Chairman, I have this exchange of wires: The 
wire I sent to Frank Stanton, president of Columbia Broadcasting 
System, and his reply to me. 

Senator O’Manoney, They may be received. 
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(The wires referred to follow :) 


SENATE SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
March 29, 1957. 
FRANK STANTON, 
President, Columbia Broadcasting System, 
New York City, N. Y.: 


Public hearings today on State Department travel restrictions of United 
States newsmen abroad, illustrated by case of William Worthy to mainland China, 
contained allegations that State Department pressure was exerted on Colum- 
bia Broacasting System to cancel Worthy vroadcasts. Is this true? What are 
essential facts of the situation? Would you, or someone authorized to speak for 
CBS, and acquainted with this subject, appear voluntarily to testify at next hear- 
ings our subcommittee, Thursday, April 4, when State Department officials are 
also scheduled? 

Please advise. 

CHARLES H. SLAYMAN, Jr., 
Chief Counsel, Senate Judiciary Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. OC. 


New York, N. Y., April 1, 1957. 
CHARLES H,. SLAYMAN, Jr., 
Chief Counsel, Senate Judiciary Subcommittee on Constitutional Rights, 
Washington, D.C.: 

Thank you for your courteous wire concerning allegations in the case of Wil- 
liam Worthy that State Department pressure was exerted on CBS to cancel 
Worthy broadcasts. I am unable to appear before your subcommittee on Thurs- 
day, April 4, because of a long standing commitment to be in Chicago April 4 and 5 
for the annual conference of the CBS television network affiliates to whom I am 
scheduled to make a talk. 

In any event I want to make it clear that the actual facts do not justify an 
allegation that “State Department pressure was exerted on Columbia Broadcast- 
ing System to cancel Worthy broadcasts.’ As you know, CBS did carry Mr. 
Worthy’s broadcasts. Robert Murphy, Deputy Under Secretary of State, did 
get in touch with CBS to ascertain Mr. Worthy’s relationship to CBS at about 
the time that Mr. Worthy left for his trip to mainland China. It seemed to be 
clear to us that Mr. Murphy’s call was for the purpose of obtaining information 
only and did not constitute pressure. 

I trust that these facts will set the record straight. 

FRANK STANTON, 
President, Columbia Broadcasting System, Inc. ‘ 


Mr. Stayman. Mr. Chairman, I have an editorial by Mr. David 
Lawrence appearing in the U. S. News & World Report under date 
of February 22, 1957, which is a different editorial point of view from 
that advanced by some of the editors we heard. 

Senator O’Manoney. It may be received. 

(The editorial referred to follows:) 


{Reprinted with the courteous pormiasins of af copyright owners, U. 8S. News & World 
eports 


ABOVE THE LAw? 


By David Lawrence 


Is the press above the law? Has the press any responsibility whatsoever 
to cooperate with constituted authority when a difficult and delicate issue of 
international policy is at stake? 

The United States Government recently asked American newsmen not to go to 
Red China and declined to validate their passports for travel to that country. 
Three newsmen, permitted by the Peiping government to go to the mainland, 
ignored the State Department’s request, declaring that the Department has no 
legal authority to invalidate their passports. Assuming, however, that there is 
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such a right of travel for newsgatherers, as distinguished from the limitation 
on the rights of any other businessman, is it wise or patriotic for the press to fly 
in the face of constituted authority, especially in a matter that involves an enemy 
government which still holds American citizens as hostages? 

But there is in this case a plain contravention of the regulations issued by 
our Government. 

There is today a law on the statute books known as the “Trading With the 
Enemy Act.” It restricts commercial intercourse with Red China, particularly 
the carrying of any American funds into that country by American citizens. 

There are American businessmen who want to ship goods to Red China 
and to go there to negotiate business deals. The State Department has refused 
to validate passports for travel there, or to approve any transactions of com- 
merce with Red China. Is the press, however, a group by itself—immune from 
such laws? 

While the Constitution says that Congress shall make no law “abridging the 
freedom of the press,” the Supreme Court of the United States has again and 
again limited that immunity by declaring that the press must obey the regula- 
tory laws of the land as they apply to all businesses. 

The Supreme Court of the United States has said : 

“The fact that the publisher handles news while others handle food does 
not * * * afford the publisher a peculiar constitutional sanctuary in which he 
can with impunity violate laws regulating his business practices.” 

In another case, the Supreme Court also said: 

“The publisher of a newspaper has no special immunity from the application 
of general laws. He has no special privilege to invade the rights and liberties 
of others. He must answer for libel. He may be punished for contempt of court. 
He is subject to antitrust laws. Like others, he must pay equitable and nondis- 
criminatory taxes on his business.” 

But even if there were no question of legal right involved, what is the true 
responsibility of the press? 

When the Weinberger baby was kidnaped, most newspapers cooperated fully 
with the police request to suppress temporarily any mention of the kidnaping 
or ransom efforts, but one newspaper in the area did not. The end result was 
a tragedy—the baby was left to die when the kidnaper was scared off by crowds 
which had gathered near the ransom spot as a result of the publicity. It was 
the right of the press to gather the news—but was it wise and in the public 
interest to print it? 

On December 4, 1941—just a few days before the Japanese made their attack 
on Pearl Harbor—several American newspapers published secret documents from 
the defense files of our Government in which Admiral Stark and General Mar- 
shall were revealed as having prepared a joint strategic estimate of the action 
to be taken by the United States if war broke out with the Axis Powers. Hitler, 
in announcing on December 11 the German-Italian declaration of war on the 
United States, explained that his final decision had been provoked by these 
newspaper revelations in America. The Secretary of the Navy called the docu- 
ments “‘the most secret” papers in possession of our Government. 

It was the right of the press to gather this news. But was it wise and patriotic 
to print it? 

Red China today is an enemy government. American troops guard the armis- 
tice line in Korea, where a state of war still exists between the Communists and 
the United Nations. No peace treaty has been signed, and the armistice has 
often been violated. 

Red China’s Government, of course, wants American newsmen to come to 
China as a vehicle for its propaganda, but will not let them travel where they 
please or interview anyone they choose. 

For many months now the American Government has been trying patiently 
in negotiations at Geneva to obtain the release of American prisoners still held 
in violation of the Korean armistice. The State Department has declined to 
give passports to relatives of American prisoners in Red China. Naturally, the 
United States Government has the duty under international law to protect 
American citizens wherever they go. 

The Department of State wishes to avoid further complications. Is it asking 
too much for the dissident members of the American press to cooperate patriot- 
ically with their own Government in a delicate and difficult issue of interna- 
tional relations? 
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Mr. StaymaAn. Mr. Chairman, I have a legal opinion prepared by 
Morris L. Ernst for Victor Lasky, chairman of the freedom of the 


press committee, Overseas Press Club, which Mr. Lasky submitted and 
asked to be made a part of the record. 


Senator O’Manoney. Without objection, it may be received. 
(The document referred to follows :) 


GREENBAUM, WOLFF, AND ERNST, 


New York, N. Y., January 17, 1957. 
Mr. Vireror LASKY, 


Chairman, Freedom of the Press Committee, 
Overseas Press Club, New York, N.Y. 


Dear Victor: We are in receipt of your letter of January 10, 1957, asking our 
opinion as to the legality of steps taken or threatened to be taken by our De- 
partment of State in connection with the entry into Communist China of three 
American newspaper correspondents. The only information made available to 
us by you with respect to the facts in this situation is that contained in the 
articles carried by certain newspapers on December 29, 1956, reporting an an- 
nouncement of the Department of State of the revocation of the passports of 
certain newspapermen because they entered China in defiance of a Department 
ban on travel to that country. We have not interviewed the reporters or checked 
with the State Department. Subject to reservations as to the base facts, we 
advise as follows: 

We assume that the passports have been revoked by the Secretary of State 
under his interpretation of the alleged authority granted to him by title 22, United 
States Code Annotated, section 21la, which provides that “the Secretary of State 
may grant and issue passports * * * under such rules as the President shall 
designate and prescribe for and on behalf of the United States * * *” and more 
particularly under Executive Order 7856 issued in 1949 which, in part, authorizes 
the Secretary of State, under his discretion, “to refuse to issue a passport, to re- 
strict a passport for use only in certain countries, to restrict it against use in cer- 
tain countries, to withdraw or cancel a passport already issued and to withdraw a 
passport for the purpose of restricting its validity or use in certain countries.” 
That same Executive order further provides that “Should a person to whom a 
passport has been issued knowingly use or attempt to use it in violation of the 
conditions or restrictions contained therein or of the provisions of the rules in this 
part, the protection of the United States may be withdrawn from him while he 
continues to reside abroad.” 

It is our opinion that the action of the Department of State as reported in 
the newspapers deprives the three correspondents of their rights of freedom 
of the press and freedom of movement without due process of law in violation 
of the first and fifth amendments of the Constitution. 

We would welcome further factual information as soon as it comes into your 
possession, including particularly the following : 

Did the newspaperman in question enter into China by use of or under a United 
States passport? 

Did they even take the physical passports with them at the time of entry? 


FREEDOM OF MOVEMENT 


The fifth amendment provides “no person shall be * * * deprived of life, 
liberty, or property without due process of law * * *” 

The right of locomotion, long recognized as one of the natural rights of man, 
has been judicially recognized in this country. The Supreme Court in com- 
menting on the fifth amendment has recognized that one of the personal 
liberties guaranteed therein is “the right of locomotion, the right to remove from 
one place to another place according to inclination.” The Federal courts have 
further commented that “personal liberty to go abroad is particularly important 
to any individual whose livelihood is dependent upon the right to travel.” (Re- 
eently followed by Judge Louis E. Goodman of the Federal Court for the 
Northern District of California, in connection with travel to China.) 

The Department of State has attempted to turn the clock back to a time when 
the writ of ne exeat regno prevailed, and the right to travel was at the pleasure 
{usually displeasure) of the king. If the Department is historically minded, 
it would have been far better if it had looked to the Magna Carta: “It shall be 
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lawful for the time to come, for anyone to go out of our Kingdom and return 
safely, by land or water, saving his allegiance to us.” 

At one time the denial of a passport was merely the denial of a letter of in- 
troduction to a foreign power and the revocation of such letter of introduction 
was merely a withdrawal of a purported nonobligatory protection of our Nation 
to the holder of such letter of introduction. At this moment of our history, the 
State Department has left our public in doubt as to whether the rights claimed by 
the Department go to the protection of American citizens traveling in other lands, 
or to the desire of the State Department to have no citizen of our Republic in- 
terfere with any policy position taken by the State Department at any particular 
moment of history. The Department argues as a matter of law in both directions, 
but is increasingly embarrassed when it rests its position on either base. If the 
theory be one of protection of the citizen, the courts are increasingly giving 
such argument less weight since the protection is unclear and, above all, limited 
in its scope, and in no way does the passport document obligate our Republic to 
take any steps. Nor could it ever be deemed a corollary to a passport that 
force of arms must be used by our Republic to fulfill any purported commitment 
read into the act of issuance of a passport. Such legal philosophy became clear 
in the Vogeler affair, in Hungary. On the other hand, if the Department argues 
that it does not wish any position taken by the Secretary of State to be beclouded 
by the utterance of an American newspaperman in a foreign land, both law and 
modern techniques undermine the position of the Department. On the law level, 
the Department is faced with the basic right of a citizen to roam our planet. 
On the technical level, modern methods of communication permit a citizen to 
communicate by radio, as well as by the printed word, into any foreign land into 
which the Secretary of State prefers out of emotional insecurity to deny entry to 
newspapermen. On this level, after testing in court, the State Department was 
compelled to recede from the anomalous position that Judge William Clark would 
be granted a passport to go to Germany but not permitted to enter Berlin. We 
leave aside at this moment the arguments made in many cases in our courts 
that the legal stand of the Secretary of State with respect to the spread of ideas 
in foreign lands by American citizens is antithetical to the matrix of our Con- 
stitution and the core of the philosophy of freedom which we are endeavoring 
to sell to all people of all nations. 

Above all, since 1953, it has been a crime for an American citizen to attempt to 
leave this country without a passport (8 USCA, sec. 1185.) It should only 
be added that this prohibition on travel has not come to its final test in our 
courts because of a decision by the executive branch of our Government that 
the issue should be avoided for final testing. 


FREEDOM OF THE PRESS 


The first amendment provides that “Congress shall make no law * * * abridg- 
ing the freedom of speech, or of the press.” 

The State Department contends that a newspaper correspondent sacrifices, or 
at least reduces, his freedom of the press when he leaves our shores, and that 
such sacrifice is imposed by its mandates and does not solely arise because of 
restrictions laid down by other sovereigns. Originally, the first amendment re- 
lated to a right to print or speak. In constitutional terms, we have via Holmes 
and Brandeis, shifted the philosophy of this right so that the present stream of 
law clearly indicates that the crux of the right is not for the speaker or the 
printer but is the right of our public to read, to hear, and to see. This philosophy 
is based on the theory that truth has a better chance of emerging in a fair and 
free marketplace of thought than by an other process known to man. We have 
staked our all in constitutional terms on truth emerging from the matching of 
wits. In fact, this philosophy is the essential distinction between our way of life 
and that of totalitarian—Fascist or Communist—governments. 

To say that the right of the American people to a full and free press does 
not include the right to receive news from abroad from American foreign corre- 
spondents is vulnerable on most profound constitutional grounds. Although the 
United States Supreme Court has not yet been called upon to rule directly on the 
extraterritoriality of the first amendment, nevertheless, in our opinion, any re- 
striction of the first amendment to the boundaries of our Republic would be re- 
jected since, in simple terms, it would only result in situations such as the 
instant case where one man, Mr. Dulles, is deciding where the American public 
can send its enquiring reporters and through whose minds the American public 
shall receive its information. 
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Mr. Dulles contends that any Secretary of State has the naked power to forbid 
or at least throttle the flow of American gathered and screened information 
from any section of the world and if our Secretary of State possessed the power he 
claims without review, our Foreign Office could, as a matter of whim or spite, 
refuse to allow our correspondents even to go, for example, to England during 
the recent Dulles-Eden impasse. In our opinion, the courts will hold that the 
American people have the constitutional right to receive news from employees 
of our press and not be compelled to look exclusively in our search for knowledge 
to the reports released either through diplomatic or consular services or by 
news screened by foreign correspondents permitted by foreign sovereigns to enter 
areas purportedly illegal for travel by our citizens. In a long line of cases, our 
Constitution has been interpreted to envisage an independent press and not a 
press which is an arm of our executive or legislative branches of Government. 

As with all fundamental legal problems, the courts must decide issues on a risk- 
for-risk basis. In this situation, the choice is between possible embarrassment 
to our foreign service on the one hand, and an informed American people on the 
other. In our opinion, the courts will decide on the latter. 


DUE PROCESS 


Since the Bauer case our courts have been increasingly concerned with that 
minimum of due process which requires hearings before action by our State 
Department. As we interpret the newspaper reports, the State Department 
despite innumerable recent court decisions, still takes the stand that it can revoke 
a passport without notice and proper hearing. In a recent case, it was forcefully 
pointed out that even Adam and Eve got a hearing before they were driven out of 
the Garden of Eden. 

Basic to the guaranties of the Bill of Rights is the concept of “due process.” 
Any deprivation of liberty to which the Government is a party is unconstitutional 
if it is “arbitrary or without reasonable relation to some purpose within the 
competency of the State to effect.” It is well esablished that the rational 
connection between the remedy provided and the evil to be curbed must be much 
greater where freedom of the press is involved. A controlled or even limited 
press is not the remedy for the inability of our Government even to provide or 
seek protection for our nationals overseas. Moreover, essential elements of due 
process are notice and an opportunity to be heard. The law is clear that the 
regulation of passports must be administered, not arbitrarily or capriciously, but 
fairly, applying the law equally to all citizens without discrimination and with 
due process adapted to the exigencies of the situation. This is especially true 
where the unwarranted denial may constitute both deprivation of personal liberty 
and property. 

If the newspaper reports are to be believed the revocation of the passports has 
been accomplished by a statement to that effect issued by the Department press 
officer without notice or hearing of any kind. Our opinion has been directed 
primarily to members of the press and the right of our people to hear and read. 
The constitutional implication, however, goes far beyond the stretches of the 
first amendment. For example, if the control claimed by Mr. Dulles were consti- 
tutional surely he would claim the right to prevent, for example, the leading 
official of the United States Olympic team from attending an international 
Olympic conference in any other land which, in the eyes of the Secretary of State, 
should be barred for entrance to American citizens. I am informed that this 
particular issue is likely to arise as well as the collateral issues which relate to 
international conferences of scientists where the meeting place, in effect, is sought 
to be controlled by our Secretary of State. 

In conclusion, we note that the State Department has also announced that the 
cases of the newspapermen were “being called to the attention of the Treasury 
Department in view of the relevant provisions of the Trading With the Enemy 
Act (50 U. S. ©. A., sec. 1). We have reviewed the Trading With the Enemy 
Act, and it would be difficult to imagine a newspaperman acting in violation,of 
such statute. The statute in the main, assuming even that Red China is “an 
enemy” under the act, was directed to behavior patterns quite remote from the 
function of a newspaperman. 

Ever since Judge Warren’s opinion in the segregation case of May 1954; we 
have realized that the high value of that opinion stemmed in part from the fact 
that laymen could read and understand it. Addressing your club, we have 
left this opinion unfettered by legalisms such as lists of citations; so that even 
newspapermen will not be heard to complain about the mysticisms of law. 
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If any further information is desired to implement this opinion, I suggest 
that the Overseas Press Club feel free to call on Barry Lee Cohen or myself at 
any time. 


Very truly yours, 
Morris L. ERNST. 


GREENBAUM, WOLFF & DRNST, 
New York, N. Y., January 24, 1957. 
Mr. Victor Lasky, 
Chairman, Freedom of the Press Committee, Overseas Press Club, 
New York, N.Y. 

My Dear Victor: Your committee may not think it amiss if I write as I am 
doing a brief comment in view of the statement made by President Eisenhower 
at the news conference of January 23 on the subject of exclusion of reporters 
from China. 

In response to a question asked by Frank van der Linden of the Richmond 
Times-Dispatch, the President’s reply indicated: 

“I feel that as long as any power unjustly and improperly holds prisoners of 
ours and in effect uses them as a pressure upon us to make us conform to what 
they want done, then it is something with which I will have nothing to do. 
Until there is some change in that regard, I won't consider changing that policy 
myself.” 

The policy referred to I take it relates to “the ban on the entry of American 
correspondents into Communist China.” 

In view of the pronounced prestige of President Bisenhower at this moment 
of history, it may be that some of the members of your committee will derive a 
conclusion that the President having spoken the issue is closed. 

In my opinion the issue is by no means closed by a President’s pronouncement, 
irrespective of the popularity of the President and irrespective of whether it be 
Roosevelt, Truman, or Eisenhower. The point at issue is where does the power 
lie to prevent newspapermen from roaming the earth, and insofar as the power lies 
in the judgment of the Chief Executive of our Republic is his power subject to 
no review in the courts? I am convinced that the judicial branch of our Gov- 
ernment can be called into service to determine the legal merits of the grounds 
for denial of the right to travel and this is the case in order to prevent arbitrary 
and capricious behavior. That being so, it follows that the executive branch of 
our Government can properly be called into court to present as best it can its 
reason for denial of what I deem to be a basic right, and that although the Presi- 
dent would not possibly have to show all of the information in his possession 
leading to his attempt to deny the right of travel, he would at least have to make 
a prima facie case indicating that the interference with a foreign policy plan 
overrides the constitutional desires of the right to roam, and on the other hand 
the basic constitutional right of our people to be informed by gatherers of news 
who see life in terms of our culture rather than alien cultures. 

T do not mean to imply that there is no limit to the right of travel, because as I 
indicated in my previous memo in the instant case the issue involves the constitu- 
tional right of our people to be informed. I could imagine limitations going 
into the field of an eseaping criminal or even possibly diseased people. It is not 
easy for me to imagine a constitutional right of the American people to flee from 
their creditors or to infest others with dire diseases. 

I thought the above might be of some slight value to your committee, par- 
ticularly in view of the announcement carried in the press that the House Gov- 
ernment Information Subcommittee intends to hold hearings on the matter on 
which you asked me to render an opinion. I assume that the OSC will have 
leading spokesmen of the press appear at such hearings. 

Yours, 


Morris L. Ernst. 
Mr. Starman. And lastly, Victor Lasky submitted some editorials 
which he has asked be printed in the appendix of the Record. 
Senator O’Manoney. Are they some editorials? 


Mr. Starman. We can either put them in the appendix or in the 
files of the committee. 
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Senator O’Manoney. I think they would be better in the files. 


(The articles referred to were filed for the information of the 
committee. ) 


Senator O’Manoney. Anything else? 
Mr. Starman. That is all. 


Senator O’Manoney. The committee will stand in recess subject to 
the call of the Chair. 


(Whereupon, at 4:10 p. m., the subcommittee adjourned, subject to 
the call of the Chair.) 


(Subsequently, the following telegrams and letter were received by 
the subcommittee for inclusion in the record of the hearing :) 


MANCHESTER, N. H., April 5, 1957. 
CHAIRMAN, 
Senate Subcommitee on Constitutional Rights, 
Senate Office Building, Washington, D.C.: 

This newspaper wants to go on record as emphatically supporting State De- 
partment’s ban on United States newsmen traveling to China. For newsmen to 
want to go to China should come under heading of “trafficking with the enemy.” 
In addition it is obvious that newsmen will be able to report nothing except 
what Communists want them to report. The Communist purpose is simply to 
use United States newspapers as sounding board for Communist propaganda. It 
is regrettable at this late date that leading representatives of the American press 
should be so naive about how the international Communist conspiracy works. 
You will have heard only from the articulate, possibly publicity-seeking, repre- 
sentatives of the press. It is my sincere opinion that the vast majority of work- 
ing newsmen and publishers throughout the country support the position of the 
State Department against trafficking with the enemy and sending newsmen into 
Red China. 

WILLIAM LOEB, 
Publisher, Manchester Union Leader. 


Ho.Liywoop, Cauir., April 3, 1957. 
CHARLES ROTKIN, 
Care Senator Thomas Hennings, 
Senate Office Building, Washington, D. C.: 

The 65 members of the southern California chapter of the American Society 
of Magazine Photographers endorse fully the statements of Charles Rotkin; that 
the State Department should not have discretionary power limiting the travel 
rights of journalists. The news must be reported to a free press wherever it 
occurs. 

Lou Jacoss, Jr., President. 


ASSOCIATED NEGRO Press, INc., 
Chicago, Ill., April 3, 1957. 
Mr. CHArLes H, SLAYMAN, Jr., 
Chief Counsel, Senate Constitutional Rights Subcommittee, 
United States Senate, Washington, D. C. 


Dear Mr. StayMAN: The following represents our belief on passport proce- 
dures of United States State Department: 

A consensus of opinion of members of the Associated Negro Press indicates 
their belief that citizens of a democracy like the United States, should have the 
right to travel wherever they choose in foreign countries. We believe this right 
should be especially available to newsmen, educators, and public officials whose 
views, observations, and information may be educative and important to the 
general public. 


CLAUDE A. BARNETT. 








APPENDIX 


APPENDIX EXHIBIT NO. 1 


CorRESPONDENCE BETWEEN THE CHAIRMAN OF THE CONSTITUTIONAL 
RicHts SUBCOMMITTEE AND THE SECRETARY OF STATE, CONCERNING 
THE APPEARANCE OF THE SECRETARY AS A WITNESS BEFORE THE 
SUBCOMMITTEE 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
April 23, 1957. 
Hon. JoHN Foster DULLEs, 
Secretary of State, Washington, D. C. 


My Dear Mr. Secrerary: I am pleased to learn from press reports that you 
now intend to relax your previous rigid restrictions on travel abroad by accredited 
American representatives of newsgathering services, which would be in partial 
response to recommendations presented last month by responsible witnesses 
appearing before the Senate Judiciary Subcommittee on Constitutional Rights, 
but we would still prefer to have you appear in person before us to discuss 
important fundamental policies relating to the rights of American citizens to 
travel and the authority of the State Department to issue passports and establish 
restrictions upon their use. 

Therefore, this is an invitation to you to appear in person, at a date sometime 
before the end of June 1957. 

I assure you that I shall do everything I possibly can to accommodate your 
crowded schedule and to agree upon a date which will be most convenient for 
you. 

I do not know of any date between now and June 30, 1957, when it would be 
inconvenient for us to hear you, other than Monday mornings, the regular meeting 
time for executive sessions of our parent committee, the Senate Committee on 
the Judiciary. I trust that this furnishes you a maximum amount of time for 
selecting a date to suit your other appointments. 

But, if you should still find it impossible to appear yourself before the sub- 
committee in the next 2 months, I believe the subcommittee is entitled to have 
the next highest ranking State Department official, Under Secretary of State 
Christian Herter, as your witness on passport policy matters. This conclusion 
is reached because there are still a number of basic policy questions, which 
remain unanswered, concerning the constitutional authority of the State De- 
partment to issue passports, and grave constitutional doubts about the proce- 
dures employed by the State Department in processing passport applications. 

The principal reason these questions remain unanswered is that, to date, the 
designated State Department witnesses before Senate committees examining 
this subject have been inadequately prepared or have not possessed sufficient 
authority to permit them to answer fundamental policy questions. This is 
abundantly clear from reading the printed record of hearings before the Senate 
Judiciary Subcommittee on Constitutional Rights held in November 1955, at 
which time Scott McLeod, Administrator of the State Department Bureau of 
Security and Consular Affairs, was your witness; from reading the steno- 
graphic transcript of a hearing held on April 4, 1957, by this same committee, 
at which time the Acting Administrator of the Bureau of Security and Con- 
sular Affairs, Robert F. Cartwright, was your witness; and from reading the 
stenographic transcript of a hearing held on April 2, 1957, before the Senate 
Committee on Foreign Relations, at which time Robert Murphy, Deputy Under 
Secretary of State, was your witness. 
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I believe that an examination of this record amply demonstrates the need 
for the committee to hear you, or—at the very least—the next highest ranking 
State Department official ; Under Secretary of State Christian Herter, to answer 
the still unanswered basic policy questions regarding the right, power and 
authority of the State Department to issue passports—to whom and under 
What circumstances. 

I am concerned that fundamental constitutional rights of American citizens 
must be protected in this and in all other fields of Government activity. If there 
are certain present administrative practices which should be established by 
statute, then I believe appropriate legislation should be prepared. But it is 
undesirable to proceed to the drafting of such legislation when the State De- 
partment has not furnished sufficient cooperation and clarification of the basic 
rights involved. 

Looking forward to receiving your reply in the near future, and hoping that 
we can work out a date which suits your convenience, I remain, 

Sincerely yours, 
Tuomas C. HENNrINGS, Chairman. 


DEPARTMENT OF STATE, 
Washington, May 1, 1957. 
Hon. THos C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Dear SENATOR HENNINGS: I have your letter of April 23, addressed to the 
Secretary, with reference to appearing before your subcommittee. I have raised 
this matter with the Secretary but we did not have an opportunity to discuss it 
thoroughly prior to his leaving for the NATO meeting in Bonn. I shall, however, 


raise the subject with him on his return and shall be in touch with you promptly 
thereafter. 


Sincerely yours, 
RoseErt C. Hix, Assistant Secretary. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 


May 8, 1957. 
Hon, JoHN Foster DULLES, 


Secretary of State, 
Washington, D. C. 


My Dear Mr. SECRETARY: I’m glad to hear you are back in town and hope you 
will be able to appear in person in the near future before the Senate Constitu- 
tional Rights Committee to discuss the constitutional basis and statutory 
authority for your present passport policies. 

As interested as we are to read your opinions on this subject, partially dis- 
closed in your letter to the publisher of the New York Times, printed in that 
newspaper on May 2, we would prefer receiving your views directly from you 
at a time when we also would have the opportunity to question you as necessary. 
I trust that you would agree, upon reflection, that a congressional committee 
hearing procedure is the more orderly method for ascertaining prevailing 
executive department policies, rather than reading about them in the newspapers. 

For a fuller expression of our interests in obtaining your views, I refer you 
to my invitations to you, dated March 22 and April 23, 1957, which have been 
answered in each instance by an Assistant Secretary. 

When will you appear? 

Sincerely yours, 
THomAsS C. HENNINGS, Jr., Chairman. 


DEPARTMENT OF STATE, 
Washington, May 15, 1957. 
Hon. THomaAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


DeEAR SENATOR HENNINGS: I have your letters of April 23 and May 8 to the 
Secretary of State inviting him or the Under Secretary to appear before the 
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Subcommittee on Constitutional Rights of the Committee on the Judiciary with 
reference to the issuance and withholding of passports. As promised in my 
letter of May 1, I have discussed your letters with the Secretary. 

As you know, this matter is also currently under consideration by the Foreign 
Relations Committee of the Senate. Certain testimony was taken by that ' 
committee from Department witnesses. During the course of this hearing, some 
11 questions of a detailed nature were raised by the committee, to which the 
Department offered to prepare detailed replies. This information has been 
supplied to the Foreign Relations Committee of the Senate. At the conclusion 
of the aforementioned hearing, the Foreign Relations Committee also submitted 
some additional 22 questions, to which the Department agreed to prepare re- 
plies. These will be sent to the Committee on Foreign Relations within the { 
next day or so. This procedure seems to be the one best calculated to enable 
the Department to furnish that committee full and precise information regard- 
ing many complex questions of law and fact, much of which has to be gathered 
from various areas of the Department. 

The Department has obtained the permission of the Senate Foreign Relations 
Committee to furnish your subcommittee copies of the written questions and of 
the Department’s replies. A copy of the information already supplied to that 
committee is enclosed herewith, and a copy of the additional 22 questions and 
the replies thereto will be furnished to you shortly. It is respectfully suggested 
that you and the members and staff of your subcommittee may wish to review 
these questions and answers, since they may supply the additional information 
which you seek on this general subject. If, after reviewing these questions and 
answers, the subcommittee still has further questions concerning the issuance 
and withholding of passports, the Department would be glad to discuss with 
you the most practical method of providing answers to any such questions. 

I can assure you that the Department is anxious to clarify any questions that 
your subcommittee may have about this subject and will cooperate fully to this 
end. 


Sincerely yours, 
RoseErt C. Hitt, Assistant Secretary. t 


REPLIES TO THE QUESTIONS RAISED Durrne A HEARING HELD BY THE UNITED 
Srates SENATE COMMITTEE ON FOREIGN RELATIONS ENTITLED “DEPARTMENT OF 
Srate’s Passport PoLicies” 


1. “Whois on the Board of Passport Appeals?” 
Membership of the Board of Passport Appeals, Designated by the Secretary 
of State under title 22, Code of Federal Regulations, section 51.139: ' 


Former members: Present position 
Thruston B. Morton (Chair- United States Senator. 
man). 
Christopher H. Phillips____--_- Member designate, United States Civil Serv- 
ice Commission. 
J0he. ty: Tannin yk nc United States Ambassador to Libya. 
Belton O. ‘Bryan .....=.-~~-. FSO, consul general, Glasgow, Scotland. 
Leonard H. Price........-... FSO, first secretary, United States Embassy, 


Havana, Cuba. 
Present members: ; . 
S$. Houston Lay (Acting Chair- FSO, inspector, Foreign Service Inspection 


man). Corps. 

SE) CIDA oj cerning anes vet potiien FSO, Director, Office of Middle American 
Affairs, Bureau of Inter-American Affairs. 

Allyn C. Donaldson____-.~-~-. Director, Office of Special Consular Services, ' 
Bureau of Security and Consular Affairs. 

Raymond C. Miller___--_-_-.- FSO—(CM) Chief Inspector, Foreign Serv- 
ice Inspection Corps. 

Francis T. Murphy_-_--- sos Chief, Lend-Lease and Surplus Property 
Staff, Bureau of Economic Affairs. 

Counsel: John W. Sipes_..___---~-- Office of the Deputy Under Secretary for 


Administration. 
Assistant counsel: Lawson A. Office of the Deputy Under Secretary for 
Moyer, Jr. Administration. 
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2. “How may cases (passport) have been successfully appealed and on what 


grounds * * * what were the grounds on which the courts reversed the deci- 
sion of the Secretary?” 


It is assumed that the committee is interested in the appeals procedure open 
to any passport applicant under the Department’s passport regulations as well 
as those cases in which passport applicants have appealed to the courts for 
relief. In this connection there are three general categories in which statistics 
can be furnished. 

Informal hearings have been afforded during the year 1956 to 20 passport ap- 
plicants whose initial application was tentatively refused. As a result of the 
informal hearing, 11 passports were issued, 4 informal appeals have been taken 
in the courts prior to the exhaustion of the administrative remedies open to 
the applicant, 3 appeals are in the process of being reviewed by the Department, 
i appeal was abandoned by the applicant, and 1 applicant was informed, after 
an informal hearing, of the Department’s decision to refuse him a passport and 
advised of his right to appeal to the Board of Passport Appeals which he did 
not exercise. 

The Board of Passport Appeals, during the course of its existence, has accepted 
jurisdiction in 20 cases. As the result of an appeal to the Board of Passport 
Appeals and its recommendations to the Secretary of State, 6 individuals were 
granted passports and 14 were denied passports. Three of those cases in which 
the decision to deny passport facilities was reached are presently pending recon- 
sideration by the Board of Passport Appeals upon remand by the courts for 
compliance with the court’s decision in the Leonard Boudin case. 

With respect to those cases which have been taken into court, the Department 
has not yet gathered all of the facts required to answer the questions asked. 
The information will be sent to the committee as soon as possible. 


8. “Supply for the record, statistics, on the number of passports denied each year 
since 1941. Break down into categories reflecting typical reasons given to the 
applicant for denying the passport.” 


The Department has no statistics of the nature requested dating back as far 
as 1941. The statistics and information which the Department does have and 
which would appear to be responsive to the question follow: 


Statistics covering work of the Passport Office from Jan. 1 to Dec. 31, 1955 


Number of passport and renewal applications received ____.___________ 529, 785 
Number of passports issued or renewed___.---.----_------------------ 525, 259 
a a thane cell acialiaadi 4, 526 


The difference between the number of applications received and the number of 
passports issued and renewed is accounted for as follows: 


1. Applications filed without final action and the passport fees returned 
because the applicant did not respond to requests for additional in- 


Ce eo cenesdetiaeenaaaiem adeaedin 2, 985 
2. Applications withdrawn because the applicant decided not to travel and 
rr Tne en rent ee nietiches anes eannieradindden-aiatmentebinaaatdiren 280 


3. Applications for new passports made by persons who had valid pass- 
ports which were mislaid or not conveniently at hand but which were 
found and used after the bearer was required to account for the 
loss ; fees returned 145 


4. Applications for new passports or for renewals made when ‘applicant 
had a passport which could be and was extended or renewed, fees 
DIN ean sts etn geet cocecaesing ea eeehens sie sier nine resem dRoseatttacneas toa iebcnaeinea dean 270 
.- 


5. Repeaters: Persons who have applications pending but who submit 
new applications whenever they request reconsideration of their 
cases or submit additional evidence 390 
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REFUSALS 
6. Applications denied on citizenship grounds (insufficient evidence of 
birth or naturalization or who would lose citizenship by continued resi- 
re ee eee ee peal L ee oo ae tb earee 350 
7. Final refusals under sec. 51.135 (Communist regulations) ____.______-- 13 
8. Persons determined to be mentally ill (out of 40 questioned cases) _-___ 13 
9. Persons likely to become public charges (indigents, persons repatriated 
at Government expense; 120 questionable cases) ___-___-_-___---_- 25 
10. Habitual criminals (long criminal records and recent offenses) -_--__~ 5 
11. Participants in political affairs abroad whose activities were deemed 
errs U0 Or en ge Oe ec 6 


12. Persons whose previous conduct abroad has been such as to bring dis- 
eredit on the United States and cause difficulty for other Americans 





(gave bad checks, left unpaid debts, had difficulties with police, etc.) —_ 15 
ee SEE RE EE SS ee ee ee 3 
oe een poem pees ot 5 5 ee a ee ete ee 9 
15. Persons under court restraining orders_________________-__-__-__- 17 

eo Be a Bs a et HR te SOR 2 dca le pg aay ed 4, 526 
Other miscellaneous statistics: 
Tentative’ reftdsaie “dnder eee: 61.1360 Se a ee ek 79 
Canes referred ‘to politics! OMiees. 2020 - .- 2 210 settee 835 
Ceses sent to BY ter revalmmce sees Sr Udi 
Cues etarned Wy HT i ee see ree ie Bee oO Oe eS She 70 
ees Gee Se ee We nevomenneneene es eee iL ek ae 529 
Number of persons returned to the United States with Government funds 
MINE Bice Setehe~werisirtintene de ecet sedi pk ce OE ges edt Larenttuin aba pel wa eres 101 
Number of mental cases returned to the United States (about) _-_~--~- 26 


Statistics covering work of the Passport Office from Jan. 1 to Dec. 31, 1956 


Number of passport and renewal applications received____._____-___-__ 567, 279 
Number of passports issued or renewed__-~.--_--.__-_-_---__--_----- 559, 066 
IE Bete Me Nae eRe IR we gO enlace pe crmereeeeat em rasarsratermanires 8, 213 


The difference between the number of applications received and the number 
of passports issued or renewed is accounted for as follows: 


1. Applications filed without final action and the passport fees returned 
because the applicant did not respond to requests for additional in- 


Gurumation: or @videme@.)s esis Sots ee ose aclu 902 
2. Applications withdrawn because the applicant decided not to travel and 
Nee ee nN cid ate cede maem etna rier 630 


3. Applications for new passports made by persons who had valid pass- 
ports which were mislaid or not conveniently at hand but which were 
found and used after the bearer was required to account for the loss; 


EE eNO casas ch os characte paar rapeank tie emi cheeceabegnsessin mheeriitvc tice 150 
4. Applications for new passports or for renewals made when applicant 
had a passport which could be and was extended; fees returned_._._._. 780 


5. Repeaters: Persons who have applications pending but who submit new 
applications whenever they request reconsideration of their cases or 


ag EE SL 2 RE GE ES 5 EASE 750 
6. Dependent applications on which passports were issued abroad__-_-_- 1, 740 
7. Canceled dependent passports sent in with renewal applications_____-~ 60 
8. Passports not required 500 
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REFUSALS 


9. Refusals because of geographic restrictions (Hungary and Middle 
BA DIEE cas aitaimissntgiriitetnnimiininintaalt tidiealictiaaiaiehtiee Re eels dal RE Red 550 


10. Applications denied on citizenship grounds (insufficient evidence of 
birth or naturalization or who would lose citizenship by continued 


TRON CE ) oo eet ee stennvepteciemanermatinebdateni de umes ween ce el ents ote eel 2, 066 
11. Final refusals under sec. 51.135 (Communist regulations) —~..._._____~ 1 
12. Persons determined to be mentally ill (out of 40 questioned cases) ___- 10 
13. Persons likely to become public charges (indigents, persons repatriated 

at Government expense, 120 questionable cases) _.__..__..--------- 9 
14, Habitual criminals (long criminal records and recent offenses)_ ~~ 5 


15. Participants in political affairs abroad whose activities were deemed 
harmful to good relations and persons whose previous conduct abroad 
has been such as to bring discredit on the United States and cause dif- 
ficulty for other Americans (gave bad checks, left unpaid debts, had dif- 





at canal call 10 
a a > en en eee ee ee aia 5 
TZ, Be AMR, SC FON i ence em ee 10 
18. Persons under court restraining orders________-.__-_--_-__-__--_- 15 
19. Waivers granted in lieu of issuing passports_.._...-_.-------__---_ 20 

Total suwiudsate sciihileswuabielio aay calli sol aed Joes 8, 213 

Other miscellaneous statistics : 

I ee eee een nena oS ecu heeded 20 
CRBS BODE “OS, Sak, See NRO po rire ene mat erent Spar etons 890 
Number of persons returned to the United States with Government funds__ 150 
Number of mental cases returned to the United States_.......__-_---_-- 25 
Affidavit (sec. 51.142) referral to Department of Justice for possible prose- 

Can rn ree ers ee eee reget eats Denti en nae tes 11 
eT ee ee ee ee ne ens a Ee 20 


The increase in the difference for 1956 compared with 1955 was due prin- 
cipally : 

(1) To a change in procedure in the issue of new passports to dependents of 
military personnel abroad. Previously they were issued here. Now they are 
issued abroad. 

(2) The refusal of passports to persons who desired to travel to the Middle 
East and Hungary. 

(3) The cancellation of applications by persons who had planned on taking 
winter cruises on ships scheduled to touch at Middle Eastern ports. (At least 
four such cruises were canceled.) 


Disposition tentative refusal cases : 


a gt i se att ithe tla tl agi lee it OI to 2 
I TT a ere ceaeniel 8 
ahi a ace TE a ior raed eaeeineierec ieee ieee nek eareeenidiae 9 
TRUIINEIEEY TUE NINE ccc apncen arenes a inaroneterieranay adieimairemmmsmba™ emirate tacos tetrunedil zs 

BO Ro conte aan her eten tnanen tres tech wasurcher cine para aremeienipieiemieanceieiean- hin aneneatammeuenaredanarine 20 

Disposition informal hearing cases: 

I Oe OI naa csenser sien ett anisiipren ab abberenchin case eetpap erie cestionapetnoresstotoapinaa 3 
Ph ah RR ES SUD 1? LIS, A A RS 4 
Pahepert: faciiities grasbteds ick. 220s ae bt se i cies 11 
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PASSPORT REFUSALS FOR SECURITY REASONS 


Prior to promulgation of title 22, Code of Federal Regulations, sec 21.135: 


EA Ce  - BOE iis tiki Ssittettetivinielbiied ntti dee. q 
Ful 192058; te Fem GO) 290N is is sks i 112 
Japa PROER; th Amey SR UNS ek J ek he 17 
Tentative refusals under regulations: 
Sept.-2, 2052)-40 Fame Gaeta ih 79 
July: 190BS to Paine OO) R04 io i es le 60 
Saig+h) -OE; * Go ees BR N0S4 2 oe i ee 37 
Fam 30GE; 40-Taes 00) WOMB 246 sisi See Loca lei ee 7 
Jams Bi BREG Ae Ta a 10ST. oo a a a 20 
Final refusals: 
Fensts 1054) 06 Tee OO; G4 a eh a ek 16 
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4. “Give the facts which led the Department to give Arthur Miller a temporary 
passport for his honeymoon in Europe.” 


It was the opinion of the Department of State, after review of all of the infor- 
mation in our records, that there was not sufficient evidence to show that at the 
time of issue Mr. Miller’s case fell within the purview of the passport regulations. 
The passport issued to Mr. Miller was limited in validity at the time of issuance 
because it was possible that (1) Mr. Miller could be the subject of contempt 
proceedings or (2) the subject of a perjury indictment. At the time Mr. Miller 
applied for his passport, he stated as his purpose of travel “The casting in London 
of my play, A View Under the Bridge.” Both Mr. Miller and his attorney were 
agreeable to the temporary passport facilities in that the period of travel was 
sufficient for Mr. Miller to conduct his business abroad. 

5. “Is it true that although passports began to be stamped ‘Not valid for travel in 
Communist-bloe countries,’ the Department announced on May 1, 1952, that, 
and I quote, “This does not forbid travel in these areas’?” 

On May 1, 1952, the Department of State issued a press release, No. 341, which 
read as follows: 

“The Department of State announced today it was taking additional steps 
to warn American citizens of the risks of travel in Iron Curtain countries by 
stamping all passports not valid for travel in those countries unless specifically 
endorsed by the Department of State for such travel. 

“In making this announcement, the Department emphasized that this pro- 
cedure in no way forbids American travel to those areas. It contemplates that 
American citizens will consult the Department or the consulates abroad to 
ascertain the dangers of traveling in countries where acceptable standards of 
protection do not prevail and that, if no objection is perceived, the travel may be 
authorized. 

“All new passports will be stamped as follows: 

“*This passport is not valid for travel to Albania, Bulgaria, China, Czecho- 
slovakia, Hungary, Poland, Rumania, or the Union of Soviet Socialist Republics, 
unless specifically endorsed under authority of the Department of State as being 
valid for such travel.’ 

“All outstanding passports, which are equally subject to the restriction, will 
be so endorsed as occasion permits.” 


* * 3 * * a * 


In supplying this press release to the committee, the Department should like 
to state that the entire release leaves to the Department the determination as 
to whether travel may be authorized. 

The Department should also like to inform the committee that travel restric- 
tions were placed on American citizens during the War of 1812 and during the 
Civil War. Travel restrictions were again enforced during World War I. 
Beginning with World War II travel restrictions were again placed into effect 
and continued through the present emergency. 
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5. “Is it true that in explaining the Department’s policy on denying newsmen the 
right to go to China, inquiring reporters were first told that permission was 
being withheld because this was a good bargaining weapon which would 
help insure that the remaining American prisoners would: be released ?”’ 

The first statement of the Department’s reasons for not authorizing travel by 
American newsmen to Communist China was in its press release of August 7, 
1956, in which it noted that the Chinese Communists had created a “special im- 
pediment” to such travel by adopting the “practice of taking American citizens 
into captivity and holding them in effect as political hostages.” The release noted 
that the Chinese Communists continue to hold American prisoners despite the fact 
that on September 10, 1955, they promised that all Americans in Communist 
China would be allowed “expeditiously to exercise their right to return to the 
United States.” It concluded that it was not considered in the best interests of 
the United States that Americans accept the Chinese Communist invitation to 
travel in Communist China while these conditions continued. An important ele- 
ment in this decision was the belief that the United States should not change 
its policies toward Communist China when the Chinese Communist authorities 
are using American citizens as political hostages for the very purpose of forcing 
us to modify these policies. 


6. “Would you explain in your answer * * * distinguished between * * * the 
Vogeler case * * * and the Red Chinese case?” 


The Department took such measures as it deemed necessary, including the re- 
fusal to allow all Americans except officials and journalists to travel to Hungary, 
and the general actions of the Department resulted in his release. There are 
attached for the committee’s information a copy of a letter sent to Senator Douglas 
with respect to the Vogeler case; a press release of the Department’s dated April 
28, 1951; a press release of the Department’s dated February 17, 1950; a press 
release dated February 15, 1950; a second press release dated February 15, 1950; 
and a press release dated January 3, 1950. 

JANUARY 28, 1953. 
Hon. Paut H. Dove.as, 
United States Senate. 


My Dear SENATOR DovetaAs: The receipt is acknowledged of your communica- 
tion of January 21, 1953, with which you enclosed a letter from Mr. Ralph N. 
Moore of Oak Park, Ill., concerning recent statements by Mr. Robert A. Vogeler 
about the circumstances of his release from imprisonment in Hungary. Your 
interest and courtesy in bringing this matter to our attention are appreciated. 

The Department of State recognizes fully that this Government has a clear 
responsibility to afford American citizens every possible protection, wherever 
they may be, in the safety of their persons, the enjoyment of freedom, and the 
exercise of their inalienable rights. In keeping with this responsibility, it is the 
policy of this Department to employ all appropriate available means to protect 
and assist American citizens who are deprived of their rights and liberty or are 
otherwise mistreated in foreign lands. In these troubled times, however, avail- 
able means may not always be immediately effective in upholding the rights and 
securing the release of American citizens who have been subjected to arbitrary 
arrest and other unjust treatment by Communist authorities in Soviet-dominated 
countries. In determining what measures it should adopt in any individual 
cases, the Department, of necessity, has to take into account the complex inter- 
national situation, the interest and welfare of the entire American people, and 
the effects which any proposed action may have upon the welfare and fate of 
the American citizens who are directly involved in difficulty. 

The Department of State was guided by these considerations in its handling 
of the Vogeler case. Its efforts on Mr. Vogeler’s behalf were active and de- 
termined throughout a period of 17 months, as the record of difficult and detailed 
negotiations shows. Any allegation that the Department’s efforts and ultimate 
success in effecting his release were due to pressure exerted by Mrs. Vogeler and 
the newspapers is not in accord with the facts. The Department of State and 
the American Legation in Budapest gave constant attention to Mr. Vogeler’s case 
from the time of his arrest on November 18, 1949, until his release on April 26, 
1951. Mr. Vogeler’s release was accomplished through the processes of diplo- 
matic representation and negotiation, which were carried on under extremely 
difficult negotiations with perseverance, skill, and firmness by the then American 
Minister to Hungary, Mr. Nathaniel P. Davis. 
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There are enclosed for Mr. Moore’s information various press releases which 
were issued by the Department in connection with developments in the case of 
Mr. Vogeler, including No. 332 of April 28, 1951, which reviews the entire matter 
and summarizes the negotiations which led to his release. 

As regards the number and situation of Americans now behind the Iron Curtain 
the figure of 5,000 is an estimate prepared by the Department of State on Decem- 
ber 12, 1951, for the use of its press officers. This estimate, which was based on 
reports from our diplomatic missions, related to the number of persons who might 
have claims to American citizenship and who were then either in the U. S. S. R. 
or in Albania, Bulgaria, Czechoslovakia, Hungary, Poland, or Rumania. It is not 
eorrect in any sense to infer that 5,000 Americans are being held in prison as 
was Mr. Vogeler. 

It is known that some American citizens have been arrested and imprisoned by 
Communist authorities in the U. S. S. R. and in Soviet-dominated countries of 
Eastern Europe in clear violation of every precept of law and justice. The De- 
partment is continuing to make every effort to obtain the freedom of these persons. 
However, the overwhelming majority of the estimated 5,000 possible American 
citizens in Eastern Europe are dual nationals whose claims to American citizen- 
ship are in many cases not recognized by the governments of the countries in 
which they are now residing. For the most part these persons are (a) natural- 
ized Americans who returned to the country of their birth, (0) children born in 
the U. S. S. R. or other Iron Curtain countries of naturalized American parents, 
who derive a claim to American citizenship from the citizenship of their parents, 
or (c) children born in the United States of alien parents, who left the United 
States as minors. The bulk of the persons in these categories returned after 
World War I and during the depression years to the countries of their own or 
their parents’ origin, some without United States passports, some with United 
States passports which have long since expired, and others on the foreign pass- 
ports of alien parents. 

In these circumstances the governments of the countries to which such persons 
returned have contended that they are not citizens of the United States but 
citizens of the former countries. 

The letter addressed to you by Mr. Moore is returned herewith. 

Sincerely yours, 
BEN H. Brown, Jr., 
Acting Assistant Secretary 
(For the Secretary of State). 
Enclosures : 
1. Press releases on the Vogeler case. 
2. From Mr. Ralph H. Moore, January 12, 1953. 


[For the press, Department of State, April 28, 1951, No. 332] 
RELEASE OF Rogert A. VOGELER BY THE HUNGARIAN GOVERNMENT 


Robert A. Vogeler, an American citizen, who has been held in Hungary for 
over 17 months, was today released by the Hungarian authorities and has arrived 
at the American Legation in Vienna. Mr. Vogeler was delivered by Hungarian 
officials into the custody of a representative of the American Legation in Vienna 
at Nickelsdorf on the Austrian frontier at 11 a. m. today (5 a. m.e.s. t.) and 
was escorted directly to Vienna. 

The Department is gratified that this American citizen has regained the free- 
dom of which he was unjustly deprived and that he is now safely reunited with 
his family. The release of Mr. Vogeler follows upon continuous efforts by the 
United States Government in his behalf since the beginning of his detention 
and brings to a successful close negotiations which the American Minister in 
Budapest, Mr. Nathaniel P. Davis, has carried on personally with the Hungarian 
Government over a long period of time, with skill and determination, under most 
trying conditions. 

In connection with the understanding reached with the Hungarian Government 
for freeing Mr. Vogeler, assurances on the following points have been communi- 
cated by Mr. Davis to the Hungarian Government and, in consequence of the 
latter’s action in releasing Mr. Vogeler and of his safe arrival at the American 
Legation in Vienna, these assurances now enter in effect: 

(1) The United States Government will approve the reopening of Hungarian 
consular establishments in New York City and Cleveland, Ohio. 

(2) It will also, through its appropriate agencies, again validate the passports 
of private American citizens who may wish to travel to Hungary. 
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(3) Finally, the United States Government will facilitate the delivery of all 
Hungarian goods in the United States Zone of Germany which, in the light of 
the provisions of article 30 of the treaty of peace with Hungary, have been found 
available for restitution, including Hungarian cultural property, and will permit 
two Hungarian representatives to enter the United States Zone of Germany for 
the purpose of receiving such property and arranging for its transportation. 
United States civil and military officials in Germany will facilitate the entry of 
the Hungarian representatives for the purpose stated, render them all proper 
assistance as regards the collection and shipment of the property in question, and 
regard them as official representatives of the Hungarian Government. 

With regard to the matters dealt with under points (1) and (2) above, it 
is, of course, the expectation of this Government that the Hungarian Govern- 
ment’s observance of consular rights and the rights of American citizens will be in 
accord with international law and practice and with the provisions of existing 
treaties between the United States and Hungary. Moreover, private American 
citizens who may wish to travel to Hungary will undoubtedly wish to inform 
themselves through the Department or American missions abroad concerning 
conditions in that country. 


BACKGROUND OF NEGOTIATIONS IN THE VOGELER CASE 


Mr. Vogeler was arrested on November 18, 1949, by the Hungarian security 
police and was not permitted to communicate with his family or to have access 
to American consular officials at any time or in any manner. As may be recalled 
from documents released by the Department at the time, the conduct of the 
Hungarian Government was such that the United States Government was im- 
pelled to close the Hungarian consulates in New York City and in Cleveland, Ohio, 
and to prohibit further travel by private American citizens to Hungary. Mr. 
Vogeler was brought to trial before the criminal court in Budapest on February 17, 
1950, on an indictment charging espionage and sabotage, and was sentenced by 
that court on February 21 to 15 years in prison. The decision of the Hungarian 
Supreme Court upholding this sentence was announced in the Hungarian press on 
May 11. 

The United States Government, deeply concerned at the arbitrary arrest of 
Mr. Vogeler, his prolonged detention without access at any time to American 
consular representatives, and the ex parte nature of the entire trial proceedings, 
made repeated protests and representations through its diplomatic representative, 
Mr. Davis, against the conduct of the Hungarian Government, which was in 
flagrant violation of elemental human rights and all accepted standards of 
justice.’ It also affirmed in the clearest term that it regarded the allegations 
made by the Hungarian authorities against Mr. Vogeler as palpably false and 
politically motivated. This conclusion has been confirmed in every detail by the 
Department's study of the Hungarian Government's published account of the 
proceedings against Mr. Vogeler. 

On March 25, 1950, Mr. Davis called in person on Deputy Prime Minister Matyas 
Rakosi in order to press representations in behalf of Mr. Vogeler before the high- 
est Hungarian authority. On this occasion, for the first time, it was indicated 
that the Hungarian Government might be disposed to give serious consideration 
to the request of this Government that Mr. Vogeler be released and permitted to 
depart from Hungary. The essential position of the United States Government 
on which Mr. Davis was instructed to base his approach was then, as throughout 
subsequent negotiations, that this Government stood ready, upon the release of 
Mr. Vogeler by the Hungarian Government, to rescind those measures which it 
had put into effect because of the Hungarian Government’s unwarranted proceed- 
ings against Mr. Vogeler. Mr. Davis was also authorized to inform the Hun- 
garian Government that a satisfactory solution to the Vogeler case would make it 
possible for the United States Government, pursuant to the provisions of article 
30 of the Treaty of Peace with Hungary, to facilitate the delivery of Hungarian 
goods in the United States zone of Germany which had been found available for 
restitution to Hungary. The delivery of such goods to Hungary had been sus: 
pended since 1948 because of various differences between the United States and 
Hungarian Governments, 


1For additional background in this regard, see Department of State Press Releases Nos. 
994, December 20, 1949; 4, January 3, 1950; 143, February 15, 1950; 144, February 15, 
1950; 151, February 17, 1950; 162, February 21, 1950; 172, February 24, 1950; 179, 
February 27, 1950; and 204, March 4, 1950. 








—————— " a 


134 THE RIGHT TO TRAVEL 


The conversations thus begun were patiently pursued by Mr. Davis with the 
Hungarian Foreign Office and were brought to an apparently satisfactory con- 
elusion on June 16, 1950, when the Hungarian authorities agreed to proceed 
promptly with arrangements for Mr. Vogeler’s deportation. According to this 
understanding, it was agreed that this Government, upon the release of Mr. 
Vogeler and his safe arrival at the American Legation in Vienna, would (1) 
permit the reopening of Hungarian consular establishments in New York City 
and in Cleveland, Ohio (2) again validate the passports of private United States 
citizens who might wish to travel to Hungary, and (3) facilitate the delivery of 
all Hungarian goods in the United States zone of Germany which had been found 
available for restitution to that country. The Minister was informed by the 
Hungarian Foreign Office that he would be notified on June 19 of the exact time 
and arrangements for Mr. Vogeler’s release. Unfortunately, the attitude of the 
Hungarian Government in this matter underwent a sudden and complete change 
between June 16 and June 20, and by the latter date the Hungarian authorities 
were no longer prepared to carry out the full agreement of June 16 for Mr. 
Vogeler’s relezse. 

On June 17 and 18, the terms agreed upon for Mr. Vogeler’s release received 
premature publicity and this occasioned wide speculation in the press. Subse- 
quently, moreover, in the latter part of June, a rumor of unknown origin was 
given wide circulation by the press to the effect that the principal condition for 
Mr. Vogeler’s release was the return of the historic Crown of St. Stephen of 
Hungary. This report was entirely untrue, as the subject of the crown up to that 
time had never arisen in connection with the Vogeler negotiations. Mr. Davis 
and the Department, being concerned to forestall a complete breakdown of diplo- 
matic negotiations which it was imperative to carry out on a confidential basis, 
and being desirous of preserving the framework of agreement laboriously estab 
lished after many months, concluded in this situation that the interests of Mr 
Vogeler would be seriously prejudiced by any public discussion or comment on 
their part regarding the details of the case. They therefore remained largely 
silent, although the Department felt it necessary to affirm in response to public 
inquiries that this Government was continuing its efforts to effect Mr. Vogeler's 
release and to caution that the speculative reports then current with regard to 
the subject should be treated with the greatest reserve. 

When Mr. Davis called at the Hungarian Foreign Office on June 20, 1950, the 
Under Secretary for Foreign Affairs, Dr. Ander Berei, made it clear that the 
Hungarian authorities regarded the premature publicity on the terms of the 
agreement as particularly aggravating. Dr. Berei then insisted that the ques- 
tion of interference with the broadcasts of Radio Petofi in Budapest, allegedly 
resulting from Voice of America Hungarian language broadcasts transmitted 
from Munich, had not been properly clarified by previous discussion and that, 
accordingly, a solution of this problem was an essential condition for Mr. 
Vogeler’s release. This was an entirely new condition for, although the matter 
had previously been discussed by Mr. Davis with the Hungarian Foreign Office 
in connection with the Vogeler negotiations, it had originally been treated as a 
technical matter requiring clarification rather than as a condition which the 
United States Government would be required to meet before Mr. Vogeler’s re- 
lease. Mr. Davis had presented and the Hungarian Foreign Office had accepted 
such a clarification, wherein it was pointed out that the alleged interference 
could be eliminated or alleviated if the Hungarian radio held exactly to its 
prescribed wave length and avoided spreading its signal. 

Despite the Hungarian refusal on June 20 to implement the agreement reached 
on June 16, Mr. Davis remained in touch with the Hungarian Foreign Office in 
the hope of resolving the new differences which had arisen. However, the situ- 
ation did not improve, for on September 11, 1950, Minister Davis was informed 
by the Hungarian Foreign Office that it would require as a further condition 
for Mr. Vogeler’s release the return to Hungary of St. Stephen’s Crown. Thus 
this matter, which had become the subject of unfounded reports and speculation 
after mid-June, now entered into and complicated the subsequent negotiations for 
Mr. Vogeler’s release. 

The Hungarian demands with respect to St. Stephen’s Crown and the elimina- 
tion of radio interference proved to be serious obstacles to the early conclusion 
of a new agreement for Mr. Vogeler’s release and, as new factors, necessitated 
a review of the entire situation. 

Mr. Davis, with the approval of the Department, continued his conversations 
with the Hungarian Foreign Office with a view to exploring all possibilities for 
bringing about Mr. Vogeler’s release. In addition to his constant efforts looking 
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toward the accomplishment of this fundamental objective, the Minister also 
approached the Foreign Office on December 12, 1950, in a renewed attempt to 
secure permission on humanitarian as well as legal grounds for an American 
consular representative to visit and talk with Mr. Vogeler at regular intervals 
at his place of detention or elsewhere for the purpose of ascertaining his wel- 
fare, needs, and treatment. However, this request was rejected by the Hungar- 
ian Foreign Office on December 15, 1950, on the grounds that it lacked all legal 
foundation and that “under present circumstances the Hungarian authorities 
are unable to meet such requests.” 

Meanwhile, it had become increasingly evident that because of the proximity 
of the frequency used by Radio Petofi in Budapest and the failure of that station 
to stabilize its transmitter precisely on that frequency, the VOA Hungarian lan- 
guage broadcasts transmitted from Munich were frequently rendered unintelli- 
gible to listeners in Hungary, particularly in the Budapest area. When further 
investigation confirmed this fact, the Department concluded that it would be in 
the interest of effective VOA broadcasting to utilize another frequency which 
would assure a clear channel. Accordingly, this Government on its own initia- 
tive decided to terminate the relay of the VOA Hungarian program through Mu- 
nich and to utilize another channel which would enable clear broadcasting. 
This change was announced by the VOA to Hungarian listeners on April 1 and 
was effected on April 7. 

On April 9, 1951, following his return to Budapest from Washington on consul- 
tation, Mr. Davis called at the Hungarian Foreign Office to renew official dis- 
cussions with Dr. Berei and to present the position of the United States Govern- 
ment once more in concrete terms. The Minister referred to the action which 
the United States Government, being concerned no less than the Hungarian Gov- 
ernment with the problem of radio interference, had already taken on its own ini- 
tiative and in its own interest to terminate the relay of the VOA Hungarian lan- 
guage program through Munich and to transmit through another channel clear 
of such interference. The Minister added that he assumed this action effectively 
disposed of the question of radio interference raised by the Hungarian Govern- 
ment. With regard to the question of St. Stephen’s Crown, Mr. Davis informed 
Dr. Berei as follows: 

“The Government of the United States is not prepared to discuss the return 
of St. Stephen’s Crown as a condition to the release of Mr. Robert A. Vogeler. 
This property was not removed by force from Hungary but was surrendered to 
United States authorities for safekeeping and is being held in trust by them. It 
is therefore outside the scope of restitution and continues to be treated as property 
of a special status. The Government of the United States does not regard the 
present juncture as opportune or otherwise appropriate for taking any action 
regarding its disposition.” 

In conclusion, Mr. Davis stated to Dr. Berei, with reference to the part of the 
agreement of June 16, 1950, dealing with restitution, that the United States Gov- 
ernment would perforce have to proceed with the liquidation by public sale of 
Hungarian property in the United States Zone of Germany found available for 
restitution, other than Hungarian cultural property, if full agreement were not 
reached by April 30 for Mr. Vogeler’s release and the way thus cleared for the 
return of such property to Hungary. 

Dr. Berei received the Minister’s presentation of the United States position on 
these matters without substantive comment and stated that he would report to 
his government at once and communicate its reply to the Minister as soon as 
possible. On April 20, Dr. Berei made known to Mr. Davis orally and in writing 
that the Hungarian Government did not accept the United States viewpoint con- 
cerning the status of St. Stephen’s Crown. He added, however, that independ- 
ently of this question his government perceived no obstacle to the release of Mr. 
Vogeler at an early date, in view of the disposal of the question of radio inter- 
ference, provided that the points of the agreement of June 16, 1950, regarding the 
Hungarian consulates, travel of United States citizens to Hungary, and restitu- 
tion were confirmed by the Minister in writing. A press release by the Hun- 
garian Foreign Office on April 21 officially confirmed that the negotiations tor 
Mr. Vogeler’s release had been concluded successfully. 


[For the press, Department of State, February 17, 1950, No. 151] 


In an interview on January 19, Mr. Matyas Rakosi, the Deputy Prime Minister 
and Communist boss of Hungary, informed the American Minister in Budapest, 
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Mr. Nathaniel P. Davis, that under Hungarian law an espionage trial could be 
held in secret. He stated, however, he had advised the Minister of Justice that, 
in order to show the correctness of the Hungarian position, Robert A. Vogeler, 
who is accused of espionage and sabotage, should have a public trial which all 
the world could see. He said that it would be a fair trial and that Mr. Vogeler 
would have every opportunity to defend himself, even to speak in English, for 
which proper arrangements would be made. 

These assurances that Mr. Vogeler will be accorded a fair trial have, however, 
been belied by the wholly inconsistent and prejudicial speech made by Mr. 
Rakosi before the Central Executive of the Hungarian Workers’ (Com- 
munist) Party on February 10—just 7 days before the start of the present 
trial. On that occasion, speaking with reference to the case of Mr. Vogeler and 
Mr. Edgar Sanders, a British citizen who, like Mr. Vogeler, is being tried on 
charges of espionage and sabotage, Mr. Rakosi asserted, among other things, 
that “these spies are in point of fact the vilest and most dangerous enemies of 
the Hungarian People’s Democracy”. He then added that while “for some time 
in the past we have been rather lenient toward these heinous and dangerous 
enemies of our people” and often “let them run or were content to expel them”, 
“we shall see to it that those gentlemen who are spying in Hungary on the in- 
structions of their American, British, or other masters do not find this job to be 
without risks. If their activities are discovered they will receive the severe 
sentence meted out by the laws of Hungary.” 

Mr. Rakosi has thus clearly impugned his own assurances about a fair trial 
and not only asserted the guilt of Mr. Vogeler before he is brought to trial but 
also assumed the role of the court by announcing that he will be severely pun- 
ished. 

In these circumstances, as well as those outlined in the Department’s state- 
ment of February 15, every aspect of Mr. Vogeler’s trial requires careful ob- 
servation and scrutiny. It is pertinent in assessing the Validity and warrant of 
the trial proceedings and the final judgment of the court to seek to ascertain 
the true physical and mental condition of Mr. Vogeler, including his alertness 
and his ability to comprehend the evidence brought against him, and to note any 
indications that he has been subjected to coercion by intimidation, lack of food, 
drugging, or other forms of mistreatment. Action of the court in admitting any 
“confessions” must be considered with particular regard to the admission and 
consideration by the court of any evidence concerning the circumstances under 
which such “confessions” were obtained and to the inclusion of such documents 
of general conclusions of guilt as distinct from underlying factual evidence which 
is subject to independent check. 

The text of Mr. Vogeler’s indictment has not yet been furnished to this Gov- 
ernment, but it must be determined with respect to the presentation of “proof” 
of the anticipated charges of espionage and sabotage whether such “proof” con- 
sists merely of the reporting of facts open to innocent view and accessible during 
the course of normal movement and activity by the accused. The attitude of the 
court on these points, together with the readiness and willingness of Mr. Vogeler’s 
Hungarian counsel to explore such questions in the defendant’s interest must 
also be observed. 

The conduct of the court itself must also be carefully noted. It will be of 
importance in this regard to recognize and identify any evidence of bias, of 
pressure, overt or concealed, from Hungarian political authorities for conviction 
of the accused, of any tolerance of courtroom demonstrations, and of any cam- 
paign in the officially controlled press for conviction of the defendant prior to the 
verdict of the court. On this latter point it must be noted further whether there 
are censorship or unwarranted restrictions on the press in its reporting of the 
trial. 

Other aspects of the proceedings of which cognizance must be taken include 
the indentity, ability, background, and conduct of such Hungarian legal counsel 
as may defend Mr. Vogeler ; the extent to which Mr. Vogeler may converse freely 
with his counsel and officials of the American Legation; and the circumstance 
whether during the period of his trial Mr. Vogeler is kept in the custody of the 
interrogating police or in that of the judicial police. 

It is on the basis of facts and impressions relating to the foregoing considera- 
tions and others equally important that the conduct and verdict of the Hun- 
garian court in the trial of Mr. Vogeler will be judged as impartial or unjust. 
Over and above the observance in the trial of the forms of judicial procedure, 
there will still remain the question whether the Hungarian Government has not 
already sealed a verdict of guilty in this case, as appears foreshadowed in the 
pronouncements of Mr. Rakosi. 
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{For the press, Department of State, February 15, 1950, No. 143] 


The Hungarian Ministry for Justice publicly announced on February 10 that 
Mr. Robert A. Vogeler, an American citizen, would be brought to trial on Febru- 
ary 17 in the Criminal Court at Budapest on charges of espionage and sabotage. 
In these circumstances, Mr. Vogeler’s wife, his father, Mr. W. R. Vogeler, his 
friends, and the International Telephone & Telegraph Corp., his employers, have 
retained Mr. Morris L. Ernst of New York City, a lawyer of national and inter- 
national repute, to represent Mr. Vogeler’s interests in the case. 

Mr. Ernst, whose passport has been validated by the United States Government 
for travel in Hungary, has applied at the Hungarian Legation in Washington 
for a visa to enter Hungary and has also requested through the Legation that 
the Hungarian Government postpone the trial to enable him to arrive in Budapest 
in due time to interview Mr. Vogeler prior to the start of the trial. Mr. Ernst 
has notified these steps directly by cable to the Hungarian Minister for Justice, 
Mr. Istvan Ries. The Hungarian Minister for Foreign Affairs has also been 
informed of them by the American Legation in Budapest. 

The United States Government has previously, in a note of February 1, made 
formal representations to the Hungarian Government requesting the entry of 
a private American lawyer into Hungary to represent Mr. Vogeler. The Hun- 
garian Government, in a reply of February 6, refused this request. The texts 
of the above-mentioned United States note and Hungarian note are given below. 

The United States Government does not regard the Hungarian reply to its 
legitimate and reasonable request as satisfactory. In the light of the theory 
and practice of justice which now prevail in Hungary, as well as of the duties 
toward the Communist regime now imposed on Hungarian lawyers and judges, 
there is grave doubt that, in the absence of American legal counsel, Mr. Vogeler 
will be properly defended and his rights adequately safeguarded by a Hungarian 
lawyer. Moreover, in view of Mr. Vogeler’s present situation and the treatment 
experienced by other American citizens who have been detained by the Hungarian 
police, there is serious doubt that he is in a position to make a free choice of 
Hungarian legal counsel for his defense. 

Mr. Vogeler, who was arrested on November 18, 1949, has now been held in- 
communicado by the Hungarian police for 3 months. At no time to date has 
he been permitted access to American consular representatives or, so far as is 
known to this Government, to legal counsel of any kind. This inexcusable treat- 
ment of an American citizen by the Hungarian Government gives rise to ap- 
prehension that his rights will be flouted as outrageously at his trial as during 
the period of his incarceration before trial and fully justifies the request that 
an American lawyer be permitted to assist in his defense. 

It is of interest to recall that the Bulgarian Communist leader Georgi Dimitrov, 
when brought to trial in the Reichstag fire case, demanded of the German Govern- 
ment the right to be represented by foreign lawyers of his own choosing. He 
actually named two Bulgarians, an American, and others as his counsel. Al- 
though the Nazi Supreme Court denied Dimitrov’s request that he be represented 
by foreign lawyers, it permitted such lawyers to be present at the trial, to send 
communications to the court, and to publish communications. On this issue the 
Hungarian Communist regime apparently wishes to outdo even Nazi justice in 
denying rights to the defendant. 

Further, in United States courts the Constitution is interpreted to permit 
choice of counsel by the accused even outside of the bar of jurisdiction. It is in 
accordance with international comity, especially where the defense of basic 
human rights may be involved, for courts to permit a foreign lawyer to appear 
pro hoe vice. Such a practice exists in all United States courts which, otherwise, 
are, like Hungarian courts, governed by statutes limiting practice at court to 
those lawyers who are admitted to the local bar. A distinction thus exists 
between a lawyer's practice of his profession and his appearance in a single 
ease. Attention is called to the fact that the Hungarian Government's reply com- 
pletely ignores both this distinction and the circumstance that association of 
an American lawyer with the Hungarian defense counsel of record, which was all 
that has been requested in the United States note of February 1, would not con- 
travene any Hungarian law of penal procedure limiting to members of the 
Hungarian bar appearance as counsel of record. Mr. Ernst’s request, more- 
over, is not insistent on his appearance in court as counsel of record, but pertains 
to his entry into Hungary to protect his client’s interests in every proper way. 

In the light of the foregoing considerations, the United States Government 
considers the request which it communicated to the Hungarian Government on 
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February 1 to be in conformity with elementary principles of jurisprudence and 
justice. This Government therefore will continue to demand the fullest possible 
safeguards for Mr. Vogeler’s rights in the matter of his treatment and his 
defense. It directly supports the right of his family and friends to choose and 
retain on his behalf both American and Hungarian legal counsel in whom they 
have confidence, and specifically endorses the request of Mr. Morris L. Ernst, who 
has been retained on behalf of Mr. Vogeler, for immediate admission to Hungary. 

The Government and people of the United States are deeply concerned and 
indignant at the intolerable attitude and behavior of the Hungarian Govern- 
ment in the case of Mr. Vogeler. They take an increasingly serious view of the 
treatment of this American citizen, wherein the Hungarian Government has 
violated both its specific international obligations and generally accepted prin- 
ciples of humanity. The Hungarian Government has an obligation before the 
world to assure the full protection of Robert A. Vogeler’s rights. It will in- 
evitably be judged and held responsible in terms of that obligation. 


Text or Nore COMMUNICATED TO THE HUNGARIAN MINISTER FOR FOREIGN AFFAIRS 
ON FEBRUARY 1 BY THE AMERICAN MINISTER TO HUNGARY, MR. NATHANIAL P. 
Davis 


I have the honor to refer to the Hungarian Government’s reply of January 7, 
1950, to the note which I communicated to you under date of January 3 con- 
cerning the case of Mr. Robert A. Vogeler. 

I am instructed by my Government to state that it regards the above-mentioned 
reply of the Hungarian Government as wholly unsatisfactory. The Hungarian 
Government cannot, in the view of my Government, avoid its international 
responsibilities and obligations in the Vogeler case by asserting this matter is 
entirely an internal affair of Hungary. The United States Government considers 
that it has every right to concern itself with the treatment of this American 
citizen, who has been detained for over 2 months without access to American con- 
sular representatives or, so far as I am aware, to legal counsel. The United 
States Government will continue to concern itself with Mr. Vogeler’s situation 
and until his release will hold the Hungarian Government responsible in every 
particular as regards his well-being. 

In an interview on January 19 the Deputy Prime Minister of Hungary informed 
me that, in spite of repeated representations of the United States Government, 
Mr. Vogeler would shortly be brought to trial. The United States Government 
cannot accept such action as justified, especially since the Hungarian Govern- 
ment has refused to give me any explanation of the charges against Mr. Vogeler 
and has refused all of my requests concerning an opportunity for American 
consular officers to see him. 

The Deputy Prime Minister further informed me that the trial of Mr. Vogeler 
would be public in order that the world might judge the correctness of Hungarian 
justice and assured me that Mr. Vogeler would have full opportunity to defend 
himself and might have as many Hungarian lawyers as he desired. In the light 
of these assurances, I am directed by my Government to invite your attention 
to the following: 

Without prejudice in any way to its continuing demand for Mr. Vogeler’s 
prompt release and liberty to depart from Hungary or to the reservation of rights 
respecting possible claims contained in my note of December 20, 1949, the United 
States Government asserts the right of Mr. Vogeler to the services of legal 
counsel retained on his behalf irrespective of the membership of such counsel in 
the Hugarian bar. In this connection, the United States Government requests 
that the Hungarian Government agree to the immediate entry of a private Ameri- 
can lawyer and such assistants as he may require whose purpose will be to 
consult at once with Mr. Vogeler and the Hungarian legal counsel retained on 
Mr. Vogeler’s behalf and to associate himself, together with his assistants, in the 
preparation of Mr. Vogeler’s defense. Arrangements are now being made for the 
retention of such an American lawyer, whose name will be communicated 
promptly to the Hungarian Government. 

The United States Government insists that American consular officers and the 
legal counsel retained on Mr. Vogeler’s behalf be afforded immediate and there- 
after continuous access to Mr. Vogeler with assurance of adequate opportunity 
to converse freely with him, prepare his case, and inquire fully into all matters 
which the consular officers, his legal counsel, or Mr. Vogeler may consider perti- 
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nent for discussion. The United States Government requests also that the Hun- 
garian Government give unqualified assurances that the legal counsel serving 
Mr. Vogeler will be wholly free to represent their client in a forthright manner 
and to conduct the latter’s defense in a manner best calculated to serve his in- 
terests. Further, the United States Government requests that Mr. Vogeler’s 
legal counsel and the American consular representatives observing the trials shall 
have free access day by day to the verbatim record of the proceedings of the 
court in this case. The United States Government also desires assurance that 
representatives of the American legation, consular or otherwise, will be allowed 
to attend the trial and that American newspaper correspondents wishing to pro- 
ceed to Hungary for the same purpose will be permitted to do so and will be 
admitted to the sessions of the court. 

During my interview on January 19, the Deputy Prime Minister also informed 
me that the trial of Mr. Vogeler would disclose the “involvement” of members 
of the legation in this case. I must insist that any such allegations, if they are 
to be made at the trial, and an explanation of the grounds on which they are 
based, be communicated to me at once as a matter of right and courtesy, since 
such charges obviously affect the relations between our two countries. 

The Hungarian Government is requested to make a prompt reply in the above 
matters in order that its intentions may be clearly understood and full oppor- 
tunity given to Mr. Vogeler’s counsel to prepare adequately for his defense and 
in order that the conduct of the trial may correspond with the Deputy Prime 
Minister’s assurances. 


Accept, Excellency, the renewed assurance of my high consideration. 


TEXT OF THE HUNGARIAN GOVERNMENT’S NOTE OF FEBRUARY 6 IN REPLY TO THE 
UNITED STATES NOTE OF FEBRUARY 1 


The Hungarian court will proceed, in connection with the trial of Robert A. 
Vogeler’s case, according to the dispositions of the Hungarian law of penal 
procedure under which only Hungarian lawyers registered in the Budapest bar 
can be entrusted with the defense of the accused. 

The hearing on the Vogeler case at court will be public, consequently both 
Hungarian and foreign correspondents will have the opportunity to attend. 

The Hungarian Government otherwise maintains wholly its viewpoint taken 
in its note 0146/1950 of January 7, 1950. 


{For the press, Department of State, February 15, 1950, No. 144] 


In connection with Press Release No. 148, Secretary Acheson at his news con- 
ference today made the following statement: 

“IT have one brief statement to make on the trial of Mr. Vogeler which has been 
announced by the Hungarian Government. As I stated in talking to the Hun- 
garian Minister last week, I cannot emphasize too strongly the seriousness with 
which we view the Hungarian Government’s conduct in this affair. I can only 
add here that the Department will continue its efforts to safeguard Mr. Vogeler’s 
rights and assure that he is properly defended. It is my earnest hope in this 
connection that the Hungarian Government will act favorably on the request of 
Mr. Morris Ernst, who has been retained to represent Mr. Vogeler’s interest, to 
enter Hungary and be present at the trial.” 


[For the press, Department of State, January 3, 1950, No. 4] 


Following is the text of a further note which the American Minister in 
Budapest, Mr. Nathaniel F. Davis, today communicated to the Hungarian Minis- 
ter for Foreign Affairs with regard to the case of Mr. Robert A. Vogeler. There 
is also given below the substantive portions of the text of the Hungarian reply 


of December 24 to the previous United States note of December 20 concerning 
this case. 
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UNITED STATES NOTE OF JANUARY 3 


“EXCELLENCY: I have the honor to refer to the note which I communicated to 
you on December 20, 1949, and to the Hungarian Government’s reply thereto on 
December 24, concerning the case of Mr. Robert Vogeler, an American citizen. 

“The Government of Hungary has clearly failed in this case to live up to its 
obligations under the Treaty of Friendship, Commerce and Consular Rights 
between the United States and Hungary and to the accepted standards of inter- 
national practice in regard to the right of consular officers to extend protection 
to nationals of their country. This right is in no way limited by the fact that a 
United States national may be accused of violating Hungarian law or detained 
on such charges or by the nature of the accusations leveled against him. Indeed 
it is precisely in the case of those nationals who are accused of crime and 
detained that the exercise of the consular right of protection is most urgently 
required. Yet the Hungarian Government has for more than 40 days denied all 
access to Mr. Vogeler. Another American citizen, Mr. Israel Jacobson, was, 
moreover, held incommunicado for nearly 2 weeks by the Hungarian police and 
has now been expelled from Hungary without the charges against him having 
been officially made known to me in spite of repeated requests on my part. 

“The Hungarian Government, in its note of December 24, accuses Mr. Vogeler 
of ‘espionage and sabotage’ and arbitrarily states that Mr. Vogeler is guilty of 
these charges even before he is afforded any sort of public hearing or judicial 
examination. The question arises whether it is now accepted judicial procedure 
in Hungary that the police shall draw up the charges, produce a ‘confession’ and 
hand down the verdict, before a case is even brought before a court of law. The 
United States Government states categorically that it cannot recognize as just 
or in any way conclusive as to the facts of the case such arbitrary judgment by 
the police or any subsequent action by a court which, without impartial examina- 
tion and weighing of the evidence, merely endorses a verdict of guilty announced 
a priori by the police authorities. 

“My Government has seen no shred of evidence which would indicate that the 
charges lodged against Mr. Vogeler, or those directed by the Hungarian press and 
radio against Mr. Jacobson, are anything but unfounded. Mr. Vogeler has been 
engaged in strictly legitimate private business mutually advantageous to his 
company and to the Hungarian economy. Mr. Jacobson has been engaged in the 
humanitarian work of caring for thousands of indigent men, women, and children 
of Hungarian nationality for whom the Hungarian Government was not provid- 
ing. The Hungarian Government has been fully cognizant of the activities of 
both these men over a long period and has permitted them to continue because it 
profited by those activities. 

“Apparently it has become increasingly inconvenient to the Government of 
Hungary that the Hungarian people should have contact with representatives of 
the free world. It suits its purpose, moreover, that these contacts should be 
severed in a manner which represents quite normal and necessary business prac- 
tices as ‘espionage and sabotage.’ Under these circumstances, in which any 
United States businessman or relief administrator in Hungary may be subject to 
arbitrary arrest and imprisonment, the United States Government has found it 
necessary to refuse to permit private American citizens henceforth to travel in 
Hungary. 

“In view, moreover, of the serious restrictions placed by the Hungarian Govern- 
ment on the exercise of consular rights recognized under international law, as 
prescribed in the Treaty of Friendship, Commerce and Consular Rights between 
the United States and Hungary, the Government of the United States finds it 
inappropriate to continue to permit the maintenance of separate Hungarian 
consular establishments in Cleveland, Ohio, and New York City. 

“IT am accordingly instructed by my Government to inform you that recognition 
of the Hungarian consul in New York City is withdrawn and that the consular 
establishments in New York and Cleveland are required to cease all operations 
and to close on or before 12 o’clock midnight, January 15, 1950. You are further 
informed that all consular functions which the Hungarian Government may wish 
to perform within the United States must therefore be conducted through the 
Legation of Hungary in Washington, D. C. 

“The Government of Hungary is again reminded that, as long as the rights and 
interests of the United States and its nationals continue to be so grossly violated 
in Hungary, other relations between the United States and Hungary cannot fail 
to be seriously affected. 
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“A copy of this communication is being brought to the attention of the Minister 
of Hungary in Washington. 


“Accept, Excellency, the renewed assurances of my highest consideration.” 


HUNGARIAN NOTE OF DECEMBER 24 IN REPLY TO THE UNITED STATES NOTE OF 
DECEMBER 20 


“In its above-mentioned note the Government of the United States, under the 
pretext of defense of ‘fundamental human rights’ and ‘concepts of justice which 
prevail among all civilized peoples’ in fact intervened in favor of the protection 
of and the assistance to an American citizen who made use of his business activity 
and of his economic and social position he enjoyed in Hungary to carry out 
subversive work against the Hungarian People’s Republic and to commit acts of 
espionage and sabotage. 

“The Hungarian Government has to point out that during the recent months it 
has become undoubtedly evident on several occasions that United States enter- 
prises and individuals, systematically abusing their business relations and eco- 
nomic privileges assured to them by the Hungarian state, have displayed an 
activity of espionage and committed economic and political crimes against the 
interests of the Hungarian state violating Hungarian penal law. The Hungarian 
Government categorically declares that such individuals as displaying activity 
against the democratic state of the People’s Republic of Hungary and against 
the Hungarian people, that is to say spies, wreckers and saboteurs, should they 
be citizens of any country, can in no circumstances be assured free activity and 
impunity by the Hungarian Government on its territory. 

“The Government of the United States refers in its note to the Treaty of 
Friendship, Commerce and Consular Rights Between Hungary and United States 
proclaimed in 1926, in the terms of which United States nationals shall receive 
within Hungarian territory protection and security required by international law. 
This treaty has always been observed by the Government of the Hungarian Peo- 
ple’s Republic, whose intention is to continue to observe it regarding its citizens 
staying in Hungary and indeed displaying economic, cultural, and other peaceful 
and lawful activities. But neither the treaty of 1926 between Hungary and the 
United States nor international law in general contains any disposition or regula- 
tion which would oblige the Government of the Hungarian People’s Republic to 
secure in its own country personal freedom and impunity to spies, saboteurs and 
enemy agents or which would expose the United States Consul to claim special 
rights in connection with United States citizens arrested for such crimes. 

“In its aforesaid note the United States Government, under the guise of well- 
sounding phrases on human rights and concepts of justice prevailing among 
civilized peoples, claims not only the release of an individual arrested for espio- 
nage but moreover puts in a claim both on behalf of the arrested person and of the 
United States Government because the Hungarian authorities have disclosed the 
espionage affair on the American-owned enterprise Standard and rendered the 
criminals harinless. 

“The Government of the Hungarian People’s Republic points out with astonish- 
ment and indignation that the Government of the United States wishes to stress 
its desires exposed in its note by trying to prescribe to threat against Hungary 
in a way most unusual between states maintaining normal diplomatic relations 
with each other and roughly offending the sovereignty of the Hungarian People’s 
Republic. 

“The Government of the Hungarian People’s Republic most emphatically re- 
futes these threats, and refutes as a whole the note No. 735 of the Government 
of the United States of December 20, 1949, as a repeated rude attempt to interfere 
with the interior affairs of the Hungarian People’s Republic.” 

* * * * * * * 


7. “Were there any American citizens held hostage in China in October 1949 
when the United States Government protested the Red Chinese ban on news- 
men Visiting that country?” 

In October 1949 the Chinese mainland was in a state of semichaos as a result 
of the Communist military victory. The Communists had established a record 
of mistreatment and abuse of Americans and encouragement of mob demands 
against American employers in areas under their control. However, the Gov- 
ernment of China retained its headquarters on the Chinese mainland until Decem- 


ber 1949 and the United States embassies and consulates there were not finally 
closed until early 1950. 
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Under the circumstances then prevailing, it was impossible to keep full statistics 
on the number of American citizens who were held by the Chinese Communists 
or detained against their will in October 1949. Most who could obtain exit 
permits from the Chinese Communists left the country. Few, if any, entered 
the Communist territory and only a small number remained of their own free 
will. 

It did not become clear until approximately a year later after the Chinese Con 
munist invasion of Korea that the Peiping regime had embarked on a deliberate 
policy of making wholesale arrests of Americans on trumped-up charges for 
the purpose of extracting political advantage. In 1949 the detentions of Ameri- 
cans were largely for the purpose of extorting money from them and forcing the 
liquidation of the enterprises in which they were engaged. 


8. “How many private American citizens visited the Soviet Union and how mauys 
private Soviet citizens visited the United States during each of the last 
years?” 

The Department does not have any exact statistics regarding the travel of 
Americans to the Soviet Union during the period 1952-55. Apart from official 
travel, however, and from such information as we do have the Department's 
estimate is that the number of passports validated for the Soviet Union were 
approximately 30 per year for the period 1952 through 1954. This number in- 
cludes journalists, fur buyers, bristle buyers, and a few serious scholars who 
were granted passports for travel to the Soviet Union. In making this informa- 
tion available, the Department would like to state that during this period the 
Soviet Union did not admit tourists and Soviet visas were very difficult, if not 
impossible, to obtain for any purpose. 

In early 1955 the Soviet Union relaxed its travel requirements somewhat inso- 
far as foreign travel in the Soviet Union was concerned. During the period 
January 1, 1955, to October 31, 1955, approximately 377 Americans were issued 
passports valid for travel to the Soviet Union. 

The figures on travel in the Soviet Union from October 31, 1955, to date have 
not been compiled as yet. However, the Department will be most happy to 
furnish such information as it has for this period should the committee think the 
information given with respect to American citizens traveling in the Soviet Union 
is not sufficient for its purposes. 

The records of the Department reveal the following with respect to visas issued 
to other than diplomatic and official personnel for the travel of Soviet citizens 
to the United States. 


Fiscal Number Fiscal Number 





year year 
See. 3 (3) transits.....-..-.--- 1952 | I 1955 |... 
Do_- ce aae anek in lene 1953 | 6 || Sec. 101 (a) (15) (B): 
See. 101 (a) (15) (B) for For pleasure. _- - etal 1956 
IIS oii 2k ~ bike otto 1953 | 4 For pleasure..-- 1957 ! 
eer ee. vie |---------+ 10 
Sec. 101 (a) (15) (B): : ond 
For business..........--- 1954 15 | 
For pleasure._.-.---- e 1954 20 |) 
es 6 ths sh <3 35 || 


1 July 1956 through January 1957. 


For your information, the large number of visas (35) issued to Soviet citizens 
in the year 1954 was due to the visit to this country of Soviet chess players ani 
skiers who obtained B—1 and B-2 visas. The lack of travel by any Soviet citizei 
to the United States in 1955 represents a tightening down of the Soviet contrv 
systems 


———e 


APPENDIX EXHIBIT NO. 2 


(The following material was received by the Constitutional Rights 
Subcommittee from William Worthy, commenting upon Mr. Cart- 
wright’s statement. ) 


STATEMENT BY WILLIAM WorTHY, CORRESPONDENT, BALTIMORE AFRO-AMERICAN, 
NIEMAN FELLOW, Harvarp UNIVERSITY, 1956-57 


Cuicaco, Thursday, April 4, 1957. 

At this late date the State Department is trying to becloud the issue of free- 
dom of movement and freedom of the press by raising an irrelevant matter on 
which I publicly took a principled position. 

In 1943 I was classified as a conscientious objector. After discussing the case 
with A. Philip Randolph, president of the Brotherhood of Sleeping Car Porters, 
and with the late Walter White, of the NAACP, I refused to enter a conscientious 
objectors’ camp because the Government was assigning men geographically on 
the grounds of race and color. 

There was no charge of “draft dodging” or evasion, and my statement of re- 
fusal to the Government was fully published in the press. 

Rather than face a court test on the racial discrimination issue, the Depart- 
ment of Justice nolle prossed the case after it learned that I was eligible for 
a 4-F exemption because of a duodenal ulcer. My medical records are avail- 
able at the Pratt Diagnostic Clinic in Boston and at the Episcopal Hospital in 
Philadelphia. 

Contrary to today’s testimony of Robert Cartwright, Acting Director of the 
State Department’s Bureau of Security and Consular Affairs, I did not serve 
1 day or any longer time in jail and I never went to a conscientious objectors’ 
camp. 

All the records in the case were available to the State Department in 1951, 
1953, and 1955 when I previously obtained passports without difficulty. In 
March 1955, Mrs. Ruth Shipley, then Chief of the Passport Office, personally 
validated my passport for travel to the Soviet Union. My record presumably 
had been especially reviewed for this purpose by the Department. 

When I was cleared for permanent Pentagon accreditation several years ago 
for visiting military installations in Korea and elsewhere, I listed all the facts 
of the case. 
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APPENDIX EXHIBIT NO. 3 
[New York Times, April 5, 1957, p. 12] 


BALKY NEWSMAN IN A Drart CHECK—SENATE UNIT QUESTIONS LINK OF 
WITNESS ON TRAVEL BAN TO INDUCTION CHARGE 





WASHINGTON, April 4.—A Senate Judiciary Subcommittee ordered a check today 
to see whether William Worthy, who defied the ban on travel to Red China, was 
the same William Worthy who once was accused of violating the draft law. 

Senator Roman L. Hruska, Republican, of Nebraska, brought up the matter 
at a meeting of the Subcommittee on Constitutional Rights. 

The subcommittee has been investigating the State Department’s refusal to 
validate passports to permit newsmen to go to Red China and, more specifically, 
the refusal of the Department to issue a new passport to William Worthy, Jr., 
staff member of the Baltimore Afro-American. 

[In Chicago, the Baltimore newsman accused the State Department of “trying 
to becloud the issue of freedom of movement and freedom of the press by raising 
anirrelevant matter * * *.’’] 

The Afro-American’s Mr. Worthy traveled to China late last year in defiance 
of the Department’s ban. The Department said Monday that to renew his pass- 
port would be “prejudicial to the interests of the United States.” 


INDICTMENT CHARGED 


Today's development came during testimony by Robert Cartwright. Acting 
Director of the Department’s Bureau of Security and Consular Affairs. 

Mr. Cartwright said a man by the name of William Worthy pleaded guilty in 
United States district court at Philadelphia in June 1944, for failure to report 
to a camp for conscientious objectors. He said court records had showed this 
man had served 1 day in jail and later had gone to the camp. 

Newsmen checked records in Philadelphia today and reported that a William 
Worthy was indicted April 27, 1944, by a Federal grand jury for failing to report 
to a conscientious objectors’ camp. But they said the case had been dropped by 
the Government October 3, 1944, with no record of a plea of guilty having been 
entered. 

Senator Hruska said correspondent Worthy had testified last week that he 
was classified 4-F in 1944 as physically unfit for military service because of 
a duodenal ulcer. The Senator also said Mr. Worthy had testified that no charge 
of any kind had ever been made against him. 

The subcommittee directed the State Department to establish whether the 
Worthy of the two cases were the same man. 

Today’s other testimony was largely devoted to a denunciation by Senator 
Joseph C. O'Mahoney, Democrat, of Wyoming, of the discretion given the Secre! 
tary of State to deny passports and limit their use. 


WortHy Denies GUILTY PLEA 
[Special to the New York Times] 


Cuicaco, April 4.—William Worthy, Jr., correspondent for the Baltimore Afro- 
American, denied today that he had ever pleaded guilty, had been found guilty, 
or had served a jail sentence for evasion of draft regulations. 

He charged that the “State Department is trying to becloud the issue of 
freedom of movement and freedom of the press by raising an irrelevant matter 
on which I publicly took a principled position.” 

The newspaperman declared that a Boston draft board in 1943 classified him 
as a conscientious objector. 

Mr. Worthy said he had refused to enter an objectors’ camp when he had 
learned that “the Government was assigning men geographically on the grounds 
of race and color.” 

He declared the Department of Justice at the time, “rather than face a court 
test,” had dropped its case against him after it had learned that Mr. Worthy 
was eligible for a 4-F classification because he suffered from a duodenal! ulcer 

Mr. Worthy was the speaker here today before a meeting sponsored by the 
American Civil Liberties Union. 
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APPENDIX EXHIBIT NO. 4 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
UNITED STATES SENATE, 


Washington, D. C., May 13, 1957. 
Hon. Rosert C. HIL1, 


Assistant Secretary of State, 
Department of State, Washington, D. C. 


Dear Mr. Hiv: In public hearings conducted April 4, 1957, by the Senate 
Judiciary Subcommittee on Constitutional Rights, concerning State Department 
passport practices restricting travel abroad by accredited American newsmen, 
there were several requests for documentary information to be furnished by the 
Department of State to the committee. Most of these requests have been complied 
with by now, but I find on checking the stenographic transcript of the hearings, 
and my notes, and going through the material subsequently transmitted to the 
committee, the following information is still missing: 

(1) During the course of his testimony, Acting Director Robert F. Cart- 
wright, of the State Department Bureau of Security and Consular Affairs, made 
references to a court matter involving William Worthy. After the hearing, 
I specifically asked Robert Johnson, an attorney in the State Department Passport 
Office, who was present with Cartwright, to submit a certified copy of the 
Federal court record supporting the statements made by Cartwright concerning 
William Worthy. Also, it was not at all clear what relationship that matter 
had to Worthy’s passport problems; is there any connection? We have never 
received this material from the State Department. Will you see that it is sent to 
us promptly ? 

(2) Senator O’Mahoney is interested in a breakdown of the statistics of 
Americans still thought to be alive and detained in Communist-controlled China. 
Since there is popular confusion as to whether the 7, 8, 9, or 10 Americans are 
servicemen—although the committee now understands that these persons are all 
civilians—it would be helpful to know what statistics the State Department has 
on all Americans detained there, divided into categories of military prisoners 
of war from the Korean conflict, other servicemen since the cessation of hostili- 
ties, businessmen, missionaries, etc. ‘Will you furnish this information as soon 
as possible? 

Sincerely yours, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 


DEPARTMENT OF STATE, 
Washington, D. C., May 24, 1957. 
Mr. CHARLES H, SLAYMAN, Jr., 

Chief Counsel and Staff Director, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


DeaR Mr. StAyYMAN: Your letter to Assistant Secretary of State Robert C. 
Hill, of May 13, 1957, has been referred to me for reply. 

With regard to the William Worthy matter, representatives of the United 
States court for the eastern district of Pennsylvania at Philadelphia have in- 
formed representatives of the Department of State of the following: The Federal 
grand jury under that jurisdiction on April 27, 1944, brought an indictment 
against Mr. Worthy charging him with violation of the Selective Service Act of 
1940, for failure to report on December 8, 1943, for work of national importance at 
a civilian public service camp. The court records, photostat copies of which are 
enclosed, reflect that Mr. Worthy appeared for trial on June 12, 1944, was 
found guilty and sentenced to 1 day. Court representatives inform that prior 
to commitment Mr. Worthy agreed to report to the camp, whereupon the sentence 
was not executed and the matter was “continued generally.” 
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I am further informed that Mr. Worthy was later processed under the regular 
procedures of the Selective Service Act of 1940 at the United States Army 
induction station at New Orleans, La., and was found disqualified on physical 
grounds. 

Sourt representatives advise that in cases such as this the indictment and 
conviction are a bar to the induction process and where the defendant agreed 
to conform with the law and report to the conscientious objectors’ camp the 
court frequently acted to vacate the judgment and to nol pros the indictment so 
that the selective service procedures could be carried out. The court rep- 
resentatives felt that this was the action taken in this case, although certain 
aspects of their records do not appear to be complete. 

In relation to the other questions in paragraph (1) of your letter of May 13, 
1957, I would like to comment that in testimony regarding Mr. Worthy’s involve- 
ment with the Selective Service Act of 1940, I was replying to questions put to 
me by the committee. 

I regret the delay in furnishing this additional information to you. I was under 
the impression that since the Clerk of the Court at Philadelphia had replied 
directly to you in response to your letter to him of April 5, 1957, and had furnished 
the above information and copies of certain court records in this connection, you 
had sufficient information. 

With regard to paragraph (2) of your letter of May 13, 1957, inquiry of the 
interested area of the Department has elicited the following response which I am 
quoting below and which I believe answers your question. 

“With reference to your request for a breakdown of statistics regarding Ameri- 
eans still thought to be alive and detained in Communist-controlled China, there 
are now eight Americans known to be in prison in Communist China. These eight 
are all civilians. Four of them are missionaries, two are businessmen, and two are 
Department of Army civilian employees. A list of these known prisoners is 
attached. 

“With regard to United States military personnel missing and still unaccounted 
for from the Korean hostilities, the United States has no evidence that any of 
these individuals are still alive or that any of them are in Communist China. 

“TI am enclosing for your information a summary of United States efforts to 
obtain an accounting for the missing military personnel. As will be noted, the 
11 B-29 airmen and the 4 United States fighter pilots who were at one time held 
in Communist China had all been released by August 1955. The United States 
knows of no Americans, military or civilian, other than the eight mentioned above, 
being held in Communist China at the present time. This does not mean, how- 
ever, that the Chinese Communists may not be holding other Americans without 
our knowledge.” 

Sincerely yours, 
Rosert F. CARTWRIGHT, 
Acting Administrator, 
Bureau of Security and Consular Affairs. 
Attachments: 
1. Statement No. 26547, Selective Service Act of September 16, 1940. 
2. Statement No. 26547, Memorandum by United States attorney. 
3. Statement No. 12146, by the court. 
4. Statement No. 37-189, signed by United States commissioner. 
5. Statement, rough minutes for March 12, 1944, of clerk of courts. 
6. Statement, United States marshal’s office, File No. 17632W. 
7. Statement No. 11-246, criminal docket. 
8. List of Americans in prison in Communist China. 
9. Summary—FEfforts to obtain an accounting for United States military per- 
sonnel missing and unaccounted for from the Korean hostilities. 
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Cenrress approved Se ptember 16, 1940 as amended, and 
emtitied "An Act to provice for the corwon defense by 
increasing the personnel of the armed forces of the 
United Stetes anc providing for its tretning,”® to carry 
ont tic provisions of the said Act end tie rules and 


repuldtions mace, nod cirections riven thereunder, did 


_Whewinely f611 anc neriect to perform such duty in that, 


the seid WILLIAM WORTHY - - - -----+---+-+-+-+-+- 
Aid knovinely snd.dslenieneds. dedddsid-mepiwts-~ - - - - ~ 
414 knowingly fail and refuse to comply with an order of 
Looal Draft acera No. 6 in the City and County of Philadel- 
phia, to appear on December 8, 19435 for "Work of National 
Importence” at the Civilian Public Service Camp located ~ 
at Kane, MoKean Gounty, Pennsylvania; the said WILLIAM WORTHY 
heving been classified by his Local braft Boerd eforesnid 
in *48" end was a person liable for training and service 
under the Selective Service Act of September 16, 1940 as 
anended: 

Contrary to the form of the Act of Congress in 
such case made and provided end against the pease and dig- 


nity of the United States cf America. 


Philadelphia, Pa., 2 
. £5 April, 1044. ae 
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File go 
BAKa llick: EJ 


3n the District Court of the Gnited States 


FOR EASTERN DISTIICT OF PENNSYLVANIA. re {ED 


* 944 
UNITED STATES OF AMERICA | canes un, Sari 
ws 1 1946 mw () Wy Betty Pine 
March Serstone, 194 
WILLIAW KORTEY Selective Training 224 Service 
, Act of S-16-40, 
in’ How, to wit, this day of September, 1944 


the United States of America, ty Serald A, Gleeson 
the Attorney in and for the Eastern Distriot of Pannsylvania, 
comes end says that it will no further proseoute ite said 


Indictment against the said William Worthy. 


an 


2.) (: slo 


Unifed States Attorney * 


Whereupon, It is considered and adjudged hy the 
Gourt here that the said ‘mited States take nothing by the 
said bill and that the said Defendant do go hence withort 


day. 


FILE’ ; fs Se 


ee 7 ellaccancenagiemreabeeete 





{Memorandum by United States Attorneys: 

The above named “sfendant wet given a finai= 
type sical examination September 11, it44 , 
at the Army Induction Station, ew Yrieans, 
Louisiana, ari found to be disqualified for 
military service.) 
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FOR THE iS a BSG 4 o * & x 2 
reer re Oo at 
UNITE £0 (OF s tA 
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WILLIAM WORTHY ~ 3 { ro 
: Cane iL) 

i. 1944 

eu Ts Onli ug 


iu BS oe * here 


fers 


Alo WOs, to wit, Qetober 20,1944 +* 


appesring to the Court thot the 


hes heretofore entered is recormnirance before 


Nomen J. Griffis, U. S. Comuissiocaer, 


gum of $ 2000.00 conditioned for his cppearence «t 


District Court of tne United States 7 . 
District of Penneyivanis af securisey 


wee denosited the sum cf $2000.00 in ce8h, wAich ¢ ® 
in the Registry of tie Court 1 it rurt 


2 
“ ; ish 3 i BM a 


that the ia@ictaest has been nol prossed, it is 


ORDsneD tht George Brodbeck, Clerk of 


; th 
wh RAED 


% 


Court pay from the Registry of tye Court the sum 


$ 2000.00 tc Werman J. Griffin, U. S. Commissioner, 


for transmission to the party or parties entitled therete. 


8x THE COURT, 


pth 
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Tt 7S Fr 
ix DISTRICT COURT CF THE UNIT®D sTates 
Wr IME KASTERN DISTRICT cr PENNSYLVANIA 


UNITED STATSS OF AMERICA 
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ee lveR to be. Jointly end 


, sever ty inded 
States of Amar: tea, in the sum of 


(eee) to be levied apon may and our gooda and 
tenements upon this condition: 


That if the caid defendant shall be perso. y ek, 
hearing befor Uniied States Commiaessnde 3 r at hie office’ in & 
d@elphia on at ° esorte at A.é., rie shesear eal 


at each aerjavery continuance Of seta hearing, and then and there to 
anaver to/ruch matyore ant thigite ae shacl be chergec agfinet Rim or 
her by Whe Untied Stirtes a more partoulariy th: charges for oo 
violation of abovs 1s eeetion snd ticle, and in case of beang held 


for-fction by anoth eCourt at any euch heericr imaediately sarreni*r 
pirerit or hereacif to the United Ststee tern of the eagé. Dietrict. 
THEN THIS REGSGHIZANCE ts be void, otherwise to pemain in Tuli fores 
and virtue, 





Thei Af she ata d-fen@ert ehal) be end corse aly aprear before 
the Disrreset Court of ehe cind eed oe Serccne on ila Be 


trict. o: Penny uvajsn Ay &@ Sesion of the fait Cours 
to be held £ Piso PET is fils & on the _ 
a *e » 
‘ 


* 









hes GL gg steioeke &, € ; ant tMtre<- 





ef sth Ae. TOs Aline sek corm, end from 4-, to day during 
29h thom the cceftce. wki neve, ind where tor auy Sata. cers te Aelia 
WITKIN’ one sera Discric Or2 “then Shere to. frsewct To euca matters 
and thirota fe ehAl. be sere seeiuet bom or ficr oy the “nited Stetes 
“end pore pertsculect vy the cha*pes for <h5 viciatica of above. nemed 


section and tatie and if anc nen conv’ ced, or tf on WAan a pica or 
plese of ehlity shoii be ante cod, ke ob che eaall appear for judres n* 
Pe remiat Hino ril or heopniy te execu sen (beret: “pen such Jay 62 66s: 


SOyG G6: tht 114d for he ee, AGA pot aes rs trom Se pe ll Coe 
ur from tne arid Cicipict( 3s acet Leese or tar es ne. St THE 
MEQOGHIZAICE tO be veid, stiorelee to seaein no fust ficde and viele, 


IN THE EVENT of defaul+ pe the «¢.¢ defenden: of the conditions 





Brad thr Comead vane t the Tor vzcing reccmicance, ¢, we. and. nach ct 
us, GO Hareey oompcserr the tr 4 Son. &tto sy lo7 the Beetren Sic 
TPiGt of Poemisyive ic, ox cany oof ,aterte, crouch attorney #3 
may be eosetntd te thre Saud for ths carpes>, to sipear for ar, ur, 
© @9Ch us Bry of as, And With or without Dev lori ton cr Statement 


filed for the -bove Scuetey thrPeupon tT conferees futen ert or pabe- 
MPRCS Sriinet mo, us, oF feck or ony of us, for the orincipsl eu and 
COSTES satay oF execution and triguieition end exteneion vpon eny lety 
On PeOl Satet> hereby is weived and condemnetion sziocet to, and the 
exemption of pcreone: property from levy and aale on fny execution 
therron ie eisc her<by woived, end I, we, and exch of ua, hereby ¥eive 
Ora relesce oil relief from any end #11 aporeieenen:, atay or exean- 
tion laws of auy etute naw in force or hereafter to be paesed, and for 
@0 Going thie shall be sufficient werrant, A Cony of this resogni- 
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Court to the contrary notwithstending, 


the signeture of the defendant to this recognizance te herehy 
Weived, and it is hereby agreed thet if for any resson this recogni- 
wanc® Le not signed by the fefendent the lisbility snd reeponei bility 
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of the surety or sureties thereon shall not be in any wey effected 
thereby. 


(SEAL) KA Min AA, pe SEAL) 


SEAL) _{ SEAL) 


peor i nen we ie penn ae te ne enn 


Lodged before me thie 5 day of. 








Mited States Conmisatoner. 
Eastern District of Pennsylvania 


#54: 


” {ust FLCATE ow Ji ee 
Vaited States of America 
Eastern Dietrict of Pennevivatta : 88: a 
ee 
> # Surety on the foregoing re~ 
euntae nee, being — eworh pocording to lew, depose ant say? — 
I em more than 2l yeare of oge, residing ot 
that I am werriea > thet I ame freeholder in Pailad-iphita Counte, 
Pa. thet Tam worth not lees then & over and above Sie of 


my juet debte e:4 itsbilities, in property subject to exeaution and 
eala, end that my property ineludesa the following dcectibed real ead. 
personal property upon which thera are no mortgeg*s, tox, outetend« 
ing bail bonds, or oth r lien or iilene of any character except ie j 
heted below:- 


REAL ESTATE OWNED BY ME IN FEE SIMPLE — ‘ j 
Location CL Ga Ine URRME 3 


Tithe to the above reel setata ie recorded in Philedelonia County Peis 





in Deed Book pare @% e9q. Size of Lot 
eight and chavectr of Dilidings é oes Furohe ot 
fon Oh OF abavt i. tere 


ee one att nian aon lenanente sett 


1 am surety 0° “ndoreer "iso #3 3 follows — sie 
i heve ooreonsily “aewn - 14 a. Pendent for #bout_ Fare snd aftr ay 


self ag eupety here on AS he seques= of end am ts reGMlee 
froz_ Yor 66 Colas. : 
TY Further Sepeee aay: se #11 tezxes and ener ao vthe 
ebuve. prop: rt. hove boon tn. A up to shi incledis: 5 thet there : 
ere no napotiations pendiagr fx: the eels of PAY pe “i of the above tre. 
pert, 3 thes thee ere co Psvrel jours procewings now oe 
comanet im Or said vroprsi . thes these er> ne Sotemen*e@ #7 bk da 
or gald cropery wNeepS aod thet I heave sees an; 


acquired cr nective, tite te sald protect, ot suy park thereei, 

with any design to urke eny falee, Frawialent or 4°. ective showing of 
my eurfictoney se aurety hereon, om othsswiee ther im good faith, but 
*ith the intention of hoelting ana wsine che said riel estate s@ my vc 


Bxeebtione to auy of atov:. and remarke:_ 


Nan nn NA “eine — RRINNRNe anne enn ane 





nn a enn ain eniinnpii Rerinnennceteie 











wii eet lock i a Saison isos sins is atria 
s i nein 

eeeer ioe ond sworn to before me, this day of ne 

A. DB. igh 3e : cee 
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Americans in prison in Communist China, May 1957 





Name Occupation Presumed expiration 

of sentence 

I oa sewed | Catholic missionary-..............--...| June 1957. 

Charles J. McCarthy.................... = i Do. 

Joseph P. McCormack- - es .| June 1958. 

cca sencon one on 0. 

I eo emnine Businessman June 1966. 

SE eo. cc comeniowelonnad Life. 

Pe aaa Department of Army, civilian mai Do, 

Masmere Poctem..................- aes oa a ee ee acnemiensdne November 1972. 


Errorts To OBTAIN AN ACCOUNTING FOR UNITED STaTEs MILITARY PERSONNEL 
MISSING AND UNACCOUNTED FOR FROM THE KOREAN HOSTILITIES 


Under the Korean armistice agreement, each side agreed to repatriate or 
account for all prisoners of war and deceased combatants of the other side of 
whose fate it had any knowledge. 

On September 9, 1953, the United Nations Command gave the Communist 
representative on the Military Armistice Commission at Panmunjom a list of 
3,404 names of missing UNC personnel and demanded an accounting. The list 
contained names of Korean and other UNC personnel, including 944 names of 
United States servicemen. The UNC did not state or imply that all of the persons 
named on its list were necessarily still alive and in Communist hands; but there 
Was evidence to show that the Communists at least should have knowledge of 
their fate. 

The Department of Defense and the UNC did not limit their efforts to account 
for the missing men to representutions through the MAC. Investigations by 
the UNC graves registration units, together with the information obtained from 
returned prisoners and other sources, made possible a finding of “missing and 
determined dead” for 418 of the 944 United States personnel on the list by August 
1954. At that time, a revised list, containing 526 American names, was given to 
the Communist representatives in the MAC. 

The Department of State also made efforts to obtain repatriation or an ac- 
counting, particularly for the specific military personnel we had reason to believe 
were being held in Communist China. These included the crew of 14 of an Air 
Force B-29 shot down in Korea and 4 jet pilots. At Geneva on June 10, 1954, 
United States Ambassador (to Prague) U. Alexis Johnson, then serving as co- 
ordinator for the United States delegation to the Geneva Conference on Korea 
and Indochina, gave a Chinese Communist representative a list of these fliers. 
The Communists admitted holding the 4 jet pilots (and also a Canadian pilot 
from the UNC) and 11 of the 14 crew members of the B-29. The other three, 
they said, had died when the plane crashed. The Department of State not only 
continued to press the Chinese Communists through the contact which was 
maintained between our respective consulates general at Geneva following the 
close of the Geneva Conference of 1954, but also raised the matter in the U. N., 
where an overwhelming majority joined in condemning the Chinese Communists 
for holding the fliers. The Secretary General of the U. N., Mr. Dag Hammar- 
skjold, went to Peiping in January 1955 in an effort to bring about their release. 
The representatives of various free-world nations having diplomatic relations 
with the Chinese Communists—notably the United Kingdom and India—also 
made representations to Peiping on this subject, at our request. The 4 fighter 
pilots were released by the Chinese Communists on May 31, 1955 (the Canadian 
pilot had already been released). The 11 B-—29 airmen were released on the eve 
of the opening of the ambassadorial level talks in Geneva on August 1, 1955. 

Although the United States Government had no proof that the Chinese Com- 
munists were holding other American personnel of the UNC in Communist China, 
or, indeed, that any other of the personnel named on the UNC list were still 
alive, those possibilities could not be ruled out. In any case the Peiping regime, 
having played a major role in the Korean hostilities, clearly had a responsibility 
to furnish an accounting. Accordingly, Ambassador Johnson, in his talks at 
Geneva with the Communist Ambassador Wang Ping-nan, has repeatedly de- 
manded an accounting, and has repeatedly made the point that until a satis- 
factory accounting has been presented, either at Geneva or in the MAC, the matter 
will continue to be an important issue between us and the Peiping regime. 
Wang has maintained that the issue should be dealt with in the MAC. 
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Meanwhile, continuing efforts of the Department of Defense and the UNC, 
together with the release of the airmen from Communist China, had reduced the 
total of United States names on the list of missing personnel to 450. On No- 
vember 26, 1955, the UNC side in the MAC gave the Communist side a revised 
list reflecting this reduction of the number of missing, and stressed again its 
demand for an accounting. No satisfactory accounting has yet been received. 

The efforts of the Department of Defense and the UNC graves registration 
units to determine the fate of the missing servicemen, as well as the efforts of 
the UNC in the MAC, and the efforts of the Department of State, primarily 


through the Geneva talks, to obtain an accounting from the Communists are 
all continuing. 








APPENDIX EXHIBIT NO. 5 
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I. LEGAL BACKGROUND AND AMBRICAN USAGE 


The exact origin of the use of passports has been lost in the mists of time. 
They are of very ancient lineage. In the Old Testament Nehemiah, then a cup- 
bearer at the court of Artaxerxes, the King of Persia, stated (Nehemiah 2.7) : 

“Moreover I said unto the king, If it please the king, let letters be given me 
to the Governors beyond the River, that they may let me pass through till I come 
unto Judah :” 

In an article contributed in 1906 to the Journal of the Society of Comparative 
Legislation (N. W. Sibley: The Passport System, vol. 7 (N. S.) p. 82), it is 
indicated that the common-law rule in England has been that no man might 
leave the realm without license from the king: 

“Leaving the Realm: the Attitude of the Common Law.—lIt clearly confirms 
the view that the original aspect of the common law to the subject of leaving the 
realm was one of prohibition, unless by license or passport, that Sir Leoline 
Jenkins wrote from Nimeguen to Sir W. Temple at The Hague: ‘No subject of 
our master’s (we'll put the case at home) can by the law go out of his dominions 
without his leave; nor is this leave, whether it be expressed or by implication (as 
in the case of merchants and sea-faring men) granted, but there is a time always 
supposed for his return; I mean when the king had need of his service; and in 
the case of every man of quality it is always prefixed’ (Life and Letters of Sir 
Leoline Jenkins, vol, ii, p. 713, referred to in Sir R. Phillimore’s Int. Law, vol. 1, 
p. 349). At the date of this letter the statute of 1382, giving permission to lords, 
notable merchants, and king’s soldiers to pass over the seas, having long been 
repealed, the question of leaving the realm must have reverted to the position it 
stood at the common law, and Sir Leoline Jenkins states no less explicitly than 
sritton that the common law, with the exceptions arising under Magna Carta, 
prohibited persons leaving the realm without license. This seems to establish 
that passports are documents of high antiquity, granted by the king in his 
capacity of generalissimo of the realm. A passage in Vattel seems indirectly 
to confirm this, inasmuch as it seems to show that in absolute monarchies the 
practice was to prohibit persons leaving the realm. Vattel observes that 
‘Finally there are States where the rigour of the government will not permit 
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any one whatsoever to go out of the country, without passports in form, which are 
even not granted without great difficulty’ (Droit des Gens, 1. i. ¢. xix, s. 
105). The above view is of course quite contrary to the view that every one 
at the common law can leave the realm without license (Stephen’s Blackstone, 
But the fact that, at a much later date, 
a statute was passed, requiring aliens to take out a passport on leaving the realm 
seems on the whole to support the view that the rule of the common law was to 
prohibit leaving the realm unless with license. 
prohibited persons leaving the realm on the ground that by this the king was 
deprived of the military service of his subjects. 
to aliens, and therefore it was found necessary to pass a statute prohibiting them 


leaving the realm unless with license or under passport.” 


Blackstone, whose Commentaries on the Laws of England (1765) had an enor- 
mous effect upon legal doctrines and thinking in the American Colonies, suggests 
otherwise. He states that under the common law every man may go out of the 
realm for whatever cause he pleases, without obtaining the king’s leave, although 
by writ of ne exeat regno, the king could prohibit a man’s departure or recall 
him if he had gone abroad. Blackstone states (10th ed. by Burn and Williams, 
London 1787, vol. 1, p. 265) : 
“* * * and likewise the right which the king has, whenever he sees proper, 
of confining his subjects to stay within the realm, or of recalling them when 
3y the common law, every man may go out of the realm for 
whatever cause he pleaseth, without obtaining the king’s leave; provided he is 
under no injunction of staying at home: (which liberty was expressly declared 
in King John’s great charter, though left out in that of Henry III) but, because 
that every man ought of right to defend the king and his realm, therefore the 
king at his pleasure may command him by his writ that he go not beyond the 
seas, or out of the realm, without license; and, if he do the contrary, he shall be 


beyond the seas. 


punished for disobeying the king’s command. 


Edward III. 


Some persons there anciently were, 
that, by reason of their stations, were under a perpetual prohibition of going 
abroad without license obtained ; among which were reckoned all peers, on account 
of their being counsellors of the crown: all knights, who were bound to defend 
the kingdom from invasions; all ecclesiastics, who were expressly confined by the 
fourth chapter of the constitutions of Clarendon, on account of their attachment 
in the times of popery to the see of Rome; all archers and other artificers, lest 
they should instruct foreigners to rival us in their several trades and manufac- 
tures. This was law in the times of Britton, who wrote in the reign of Edward I: 
and sir Edward Coke gives us many instances to this effect in the time of 
In the succeeding reign the affair of travelling wore a very different 
aspect: an act of parliament being made, forbidding all persons whatever to go 
abroad without licenses ; except only the lords and other great men of the realm; 


and true and notable merchants; and the king’s soldiers. But this act 


repealed by the statute 4 Jac. I. ec. I. 
assumes, the liberty of going abroad when he pleases. 
king, by writ of ne ereat regnum, under his great seal or privy seal, thinks proper 
to prohibit him from so doing; or if the king sends a write to any man, when 
abroad, commanding his return; and in either case the subject disobeys; it is a 
hich contempt of the king’s prerogative, for which the offender’s lands shall be 


And at present everybody has, or at least 
Yet undoubtedly if the 


seized till he return; and then he is liable to fine and imprisonment.” 
A. The Department of State and the issuance of passports 


Under the Articles of Confederation all of the foreign affairs of the Central 
Government had been handled by the Department of Foreign Affairs. 
adoption of the Constitution this Department was reconstituted by the act of 
July 27, 1789 (1 Stat. 28), and in September of that year its name was changed 


to the Department of State by the act of September 15, 1789 (1 Stat. 151). 
title of the office of the Secretary in Charge became the Secretary of State. 


Passports probably had been issued by the State Department from its earliest 
days; however, the earliest one found in its records appears to have been issued 


on July 9, 1796. (See Hunt: The American 


is as follows: 


2assport, GPO, 1898, p. 77.) 


“To all to whom these presents shalt come, Greeting: 


“The Bearer hereof, Francis Maria Barrere a citizen of the Unitde States of 
America, having occasion to pass into foreign countries about his lawful affairs, 
these are to pray all whom it may concern, to permit the said Francis Maria 
Barrere (he demeaning himself well and peaceably) to pass wheresoever his 


999 


ot a dk 9 . 


The common law, on this view, 


But this reason could not apply 


After the 
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lawful pursuits may call him, freely and without let or molestation in going, 
staying or returning, and to give him all friendly aid and protection, as these 
United States would do to their citizens in the like case. 

“In faith whereof I have caused the seal of the Department of State for the 
said United States to be hereunto affixed. Done at Philadelphia, this eighth 
day of July in the year of our Lord 1796, and of the Independence of these States 
the Twenty first. 

[Sear] “TIMOTHY PICKERING, 

“Secretary of State.” 

“(Gratis). 


This is endorsed: 
“The within mentioned Francis Maria Barrere has presented this passport 
to me this day, the fourteenth of August, being on his way to Madrid. 
“Given under my hand in this city of Cadiz the day above mentioned ir the 
year 1796. 
“Jos. M. YZNARDI, 
“Consul for the U.S. of Am.” 


The first special passport found seems to have been issued by John Quincy 
Adams, then Secretary of State, on March 27, 1819, as follows: 


“UNITED STATES 


“To all whom these Presents shall come, Greetings: 


“The Bearer hereof, John Henry Purviance, charged with Public Despatches 
to the Minister Plenipotentiary of the United States at Madrid upon the voyage— 
These are therefore to request all whom it may concern to permit the said John 
H. Purviance, to pass, without let or molestation, in going, staying or returning; 
and to give to him all friendly aid and Protection, as these United States would 
do in like cases. 

“Given, etc., March 27, 1819. 

“JOHN QuINCY ADAMS.” 
B. Legislation concerning passports 

Passports appear to have been the subject of legislation beginning in 1790 as 
follows: 

Act of April 30, 1790, section 28 (1 Stat. 118: R. S. 4062) : Provided punish- 
ment for violation of any safe conduct or passport issued by the United States. 
(Repealed, 62 Stat. 862 now covered by U. 8. C. 18: 112, 1545.) 

Act of June 1, 1796 (1 Stat. 489) : Provides for passports for ship and vessels 
of the United States. (Obsolete—use of sea letters and passports was discon- 
tinued by Presidential proclamation April 10, 1815. No further notations will 
be included herein of acts dealing with clearance of vessels. ) 

Act of June 30, 1834, section 6 (4 Stat. 730: R. S. 2134) : Foreigners required to 
obtain a passport from the War Department to go into or remain in Indian 
country. (Repealed. See 48 Stat. 787.) 

Act of March 1, 1855, section 12 (10 Stat. 624) : The signing and verification of 
passports by consuls to be free. (No further notation of fees te he charged for 
passports will be included herein. ) 

Act of August 18, 1856, section 23 (11 Stat. 60: R.S. 4075) : 

“That the Secretary of State shall be authorized to grant and issue passports, 
and cause passports to be granted, issued, and verified in foreign countries by 
such diplomatic or consular officers of the United States, and under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify any such passport; nor 
shall any passport be granted or issued to, or verified for, any other persons than 
citizens of the United States; nor shall any charge be made for granting, issuing, 
or verifying any passport except in a foreign country; and in any case the fee 
allowed therefor shall not exceed the sum of one dollar, nor shall any such charge 
be made for more than one such verification in any foreign country; and if any 
person acting, or claiming to act, in any office or capacity, under the United States, 
or any of the States of the United States, who shall not be lawfully authorized so 
to do, shall grant, issue, or verify any passport, or other instrument in the nature 
of a passport, to or for any citizen of the United States, or to or for any person 
claiming to be or designated as such in such passport or verification, or if any 
consular officer who shall be authorized to grant, issue, or verify any such passport 
to or for any person not a citizen of the United States, the person so offending 
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shall be deemed and taken to be guilty of a misdemeanor, and on conviction 
thereof shall be imprisoned not exceeding one year, or fined in a sum not to exceed 
five hundred dollars, or both, and may be charged, proceeded against, tried, con- 
victed, and dealt with therefor in the district where he may be arrested or in 
custody ; and it shall be the duty of all persons who shall be authorized, pursuant 
to the provisions of this act, to grant, issue, or verify passports, to make return 
of the same to the Secretary of State, in such manner and as often as he shall 
require ; and such returns shall specify the names and all other particulars of the 
persons to whom the same shall be granted, issued, or verified, as embraced in 
such passport; Provided, That in any country where a legation of the United 
States is established, no person other than the diplomatic representative of the 
United States, at such place shall be permitted to grant or issue any passport, 
except in the absence therefrom of such representative. 

Act of March 3, 1863, section 23 (12 Stat. 754) (Sunday civil expenses—years 
ending 1863 and 1864) : 

“That so much of the act approved the eighteenth of August, eighteen hundred 
and fifty-six, entitled ‘An act to regulate the diplomatic and consular systems of 
the United States’ as prohibits the granting of passports to any other than citi- 
zens of the United States, shall be, and is hereby repealed, so far as that prohi- 
bition may embrace any class of person liable to military duty by the laws of the 
United States.” 

Act of May 30, 1886 (14 Stat. 54: R. 8S. 4076, 4078) : Repeals section 23 of the 
act of March 3, 1863 (12 Stat. 754) and provides that “hereafter passports shall 
be issued only to citizens of the United States.” 

Act of February 3, 1870 (16 Stat. 368-369): Oaths, affidavits, or affirmations 
required to be made prior to granting passport deemed to be made under penalty 
of perjury. 

Act of April 30, 1878 (20 Stat. 40) : Directs the Secretary of State to issue free 
passports to any colored citizens of the United States desiring to go to Brazil to 
work on the Nadera and Mamore Railway. 

Act of June 14, 1902 (32 Stat. 386) : 

(1) Governors of United States insular possessions authorized to issue pass- 
ports. 

(2) R. S. 4076 amended to read “No passport shall be granted or issued to or 
verified for any other persons than those owing allegiance, whether citizens or not, 
to the United States.” 

(3) Reenacts provisions of R. 8. 4078. 

Act of February 20, 1907 (34 Stat. 898): Authorizes the President to refuse 
entry to persons holding foreign passports to travel to other countries where such 
entry would be detrimental to labor conditions in the United States. (No further 
entries will be included herein concerning foreign passports or United States 
passports for aliens. ) 

Act of March 2, 1907, section 1 (34 Stat. 1228) : Authorized Secretary of State to 
issue passports to declarants who have resided 3 years in the United States, good 
for 6 months but not renewable; such passport shall not entitle the holder to the 
protection of the United States in the country of which such declarant was a 
citizen prior his making his declaration of intention. 

Act of June 15, 1917, title IX (40 Stat. 227): Requires that an application be 
truthfully filled out and submitted prior to issuance of a passport; punishes 
false statements in application or use of passport obtained by false statements; 
also punishes illegal use of another’s passport or use of passport in violation of 
limitations or restrictions therein or rules issued with respect thereto or delivery 
thereof to unauthorized persons; punishes counterfeiting or forging passports 
or the use of such passports or of void passports. 

Act of May 22, 1918 (40 Stat. 559) : When the United States is at war, and the 
President proclaims that the public safety so requires, entry into and departure 
from the United States may be restricted or prohibited. : 

“Sec. 2. That after such proclamation as is provided for by the preceding sec- 
tion has been made and published and while said proclamation is in force, it 
shall, except as otherwise provided by the President, and subject to such limita- 
tions and exceptions as the President may authorize and prescribe, be unlawful 
for any citizen of the United States to depart from or enter or attempt to depart 
from or enter the United States unless he bears a valid passport. 

“Sec. 3. That any person who shall wilfully violate any of the provisions of 
this Act, or of any order or proclamation of the President promulgated, or of any 
permit, rule, or regulation issued thereunder, shall, upon conviction, be fined not 
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more than $10,000, or, if a natural person, imprisoned for not more than twenty 
years, or both; and the officer, director, or agent of any corporation who know- 
ingly participates in such violation shall be punished by like fine or imprisonment, 
or both; and any vehicle or any vessel, together with its or her appurtenances, 
equipment, tackle, apparel, and furniture, concerned in any such violation, shall 
be forfeited to the United States.” 

(For proclamation issued in World War I, see 40 Stat. 1829-32.) 

Act of June 4, 1920 (41 Stat. 750): Validity of passports limited to 2 years 
unless period shortened by regulation of Secretary of State. Authority of Sec- 
retary of State to issue passports to declarants repealed. See act of March 2, 
1907, supra. 

Act of July 3, 1926 (44 Stat. 887) : Authorizes the Secretary of State to grant 
and issue passports and to cause their issuance by United States diplomatic and 
consular representatives abroad and by the chief or executive officer of United 
States insular possessions under rules prescribed by the President; valid for 
2 years or a shorter period. Repeals R. 8. 4075, as amended by act of June 14, 

$02, and by act of June 4, 1920, supra. 

Act of May 16, 1932 (47 Stat. 157) : Passports may be renewed for additional 
2 years but not for more than 4 years from original date of issue. 

Act of March 28, 1940, section 7 (54 Stat. 80): The act of June 15, 1917, supra, 
punished passport offenses by a fine of not more than $2,000 or imprisonment 
for not more than 5 years or both. The act of March 28, 1940, provided that such 
offenses shall be punished by imprisonment for not more than 10 years and, 
in the discretion of the court, by fine of not more than $2,000. 

Act of June 21, 1941, chapter 210 (55 Stat. 252) : Extends the prohibition of 
the act of May 22, 1918, supra, by prohibiting entry or departure of persons from 
the United States during the emergency proclaimed by the President on May 27, 
1941. 

Act of June 25, 1948, sections 1541-1546 (62 Stat. 683): Codification and 
enactment of title 18, United States Code (Crimes and Offenses) into positive 
law—chapter 75. 

Section 1541: Issuance of passport without authority. 

Section 1542: False statement in application and use of passport. 
Section 1543 : Forgery or false use of passport. 

Section 1544: Misuse of passport. 

Section 1545: Safe conduct violation. 

Section 1546: Fraud and misuse of visas and permits. 

Act of September 23, 1950, section 6 (64 Stat. 993) : Members of a Communist 
organization registered, under the act, with the Subversive Activities Control 
Board, may not lawfully apply for, or apply for renewal of, a passport, or use 
or attemnt to use a passport issued under the authority of the United States. 
(See 50 U. S. C. 785.) 

Act of June 30, 1951 (65 Stat. 107): Adds a section 3291 to title 18, United 
States Code (Crimes and Offenses), which places a 10-year statute of limitation 
on prosecutions for passport violations in sections 1541-1544. (See act of June 25, 
1948, supra.) 

Act of April 14, 1952, section 19 (a) (40) (66 Stat. 57) : Notwithstanding the 
termination of the war with Japan, declared December 8, 1941, and the national 
emergencies proclaimed September 8, 1939, and May 27, 1941, or of a proclama- 
tion of peace, the following remain in effect, to and including June 1, 1952: 
Act of May 22, 1918, see supra, as amended by act of June 21, 1941, see supra. 

Act of May 28, 1952 (66 Stat. 96): The termination date, June 1, 1952, in the 
act of April 14, 1952, supra, is changed to June 15, 1952. 

Act of June 14, 1952 (66 Stat. 187): Termination date changed to June 30, 
1952. (Seeact of May 28, 1952, supra.) 

Act of June 27, 1952, section 403 (a) (15) (66 Stat. 279) : Act of May 22, 1918, 
supra, repealed, including amendments thereto—same act of June 20, 1941, 
supra. 

Act of June 30, 1952 (66 Stat. 296): Termination date changed to July 3, 1952. 
(See act of June 14, 1952, supra.) 

Act of July 3, 1952, section 1 (a) (30) (66 Stat. 353): Act of May 28, 1918, 
supra, aS amended by act of June 21, 1941, shall remain in full force and effect 
until 6 months after termination of the national emergency proclaimed by the 
President on December 16, 1950 (Proclamation 2914, 3 C. F. R. Supp. 1950, p. 71). 
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II. THE RIGHTS AND LIABILITIES OF CITIZENS 


A. Personal liberty in the United States—the right of locomotion 

The United States Constitution, adopted in 1789, contained no specific refer- 
ence to passports. It did refer to liberty in the preamble: 

“We the People of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the common defense, 
promote the seneral welfare, and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this Constitution for the United States of 
America.” 

This, however, could not be used as a source of power for the enactment of 
any statute. The body of the Constitution alone is the only source of power 
authorizing action by any branch of the Federal Government (Dorr y. United 
States, 195 U. 8S. 140 (1904) ; Jacobenn v. Massachusetts, 197 U. S. 22 (1905) ). 
The fifth amendment clothed the bare bones of the preamble with flesh and life. 
It provided in part that: “No person shall * * * be deprived of life, liberty, or 
property, without due process of law ;” 

Later the same provision was included in the 14th amendment as a prohibition 
upon the States. The fifth amendment, with which we are concerned, protects 
the individual against arbitrary action by the Government, but no specific 
reference is made to the individual’s right to a passport or right to leave the 
realm, The keyword in the amendment, of course, is “liberty.”” The common 
law seems to have been based upon the idea that no man had the liberty or 
right to leave the realm without the king’s permission. Something in the nature 
of a license or permission was, in the earliest times, included in the idea of a 
passport. By the time of Blackstone, however, this had changed. He stated 
that any man might leave without the king’s license subject to the right of 
prohibition or recall by the king in certain instances. This seems to have been 
the background of the ideas of liberty which were included in the Constitution 
as amended. 

In discussing personal liberty under the Constitution, Cooley, Constitutional 
Limitations, eighth edition, volume 1, pages 710-711, points out the qualifications 
and restrictions which the law imposes upon personal liberty: 

“Sir William Blackstone says, personal liberty consists in the power of loco- 
motion, of changing situation, or moving one’s person to whatsoever place one’s 
own inclination may direct, without imprisonment or restraint, unless by due 
course of law. It appears, therefore, that this power of locomotion is not en- 
tirely unrestricted, but that by due course of law certain qualifications and 
limitations may be imposed upon it without infringing upon constitutional lib- 
erty. Indeed, in organized society, liberty is the creature of law, and every 
man will possess it in proportion as the laws, while imposing no unnecessary 
restraints, surround him and every other citizen with protections against the 
lawless acts of others. 

“In examining the qualifications and restrictions which the law imposes upon 
personal liberty, we shall find them classed, according to their purpose, as, first, 
those of a public, and, second, those of a private nature. 

“The first class are those which spring from the relative duties and obligations 
of the citizen to society and to his fellow citizens. These may be arranged into 
subclasses as follows: (1) Those imposed to prevent the commission of crime 
which is threatened; (2) those in punishment of crime committed; (3) those in 
punishment of contempts of courts or legislative bodies, or to render their juris- 
diction effectual; (4) those necessary to enforce the duty citizens owe in defense 
of the State; (5) those which may become important to protect the community 
against the acts of those who, by reason of mental infirmity, are incapable of 
self-control. All these limitations are well recognized and generally understood, 
but a particular discussion of them does not belong to our subject.” 

With respect to the right of locomotion, the right to liberty, the courts have 
stated : 

Allgeyer v. Louisiana (165 U. 8. 589) : 

“* * * The liberty mentioned in that amendment means not only the right of 
the citizen to be free from the mere physical restraint of his person, as by incar- 
ceration, but the term is deemed to embrace the right of the citizen to be free 
in the enjoyment of all his faculties; to be free to use them in all lawful ways; 
to live and work where he will; to earn his livelihood by any lawful calling; to 
pursue any livelihood by avocation, and for that purpose to enter into all con- 
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tracts which may be proper, necessary, and essential to his carrying out to a 
successful conclusion the purposes above mentioned.” 

Williams v. Fears (179 U. 8. 274) : 

“Undoubtedly the right of locomotion, the right to remove from one place to 
another according to inclination, is an attribute of personal liberty, and the right, 
ordinarily, of free transit from or through the territory of any State is a right 
secured by the 14th amendment and by other provisions of the Constitution.” 

Industrial Organization v. Hague (25 F. Supp. 127): 

“The constitutional guaranty of ‘liberty’ includes the right of locomotion or 
movement, any interference with which must be by due process of law.” 


B. The nature of a passport 


American passports contain no evidence of being a license or permit to leave 
the country. “A passport ‘certifies that the person therein described is a citizen 
of the United States and requests for him while abroad permission to come and 
go, as well as lawful aid and protection’” (Borchard, Diplomatic Protection of 
Citizens Abroad, p. 493). “It has been described as a document which, from its 
nature and object, is addressed to foreign powers” (Urtetiqui v. D’Arcy, 9 Pet. 
692, 699, 9 L. Ed. 276). Similar definitions are given in Moore, International Law 
Digest (1906), page 856; Hyde, International Law Chiefly as Interpreted and 
Applied by the United States (1922), page 692; Seventeenth Opinions of the 
Attorney General, page 674; see also Hunt, The American Passport, quoted supra. 
American courts have consistently stated that a passport is not evidence of citi- 
zenship (Urtetiqui v. D’Arcy, 9 Pet. 692; In re Gee Hop, 71 F.. 274; Edsell v. Mack, 
179 F. 292; U. S. v. Curran, 4 F. 2d, 613; Miller v. Singer, 289 F. 394; Scott v. 
McGrath, 104 F. Supp. 270; see also 23 Op. Atty. Gen. 309). 

C. Duty to issue passports 


The Secretary of State is charged with the duty to issue passports or to cause 
them to be issued by our diplomatic or consular officers abroad and by the chief 
executive officers of our island possessions (U.S. C. 22: 21la). No other persons 
may issue passports or papers in the nature of passports (9 Op. Atty. Gen. 151). 


D. Persons entitled to passports 


Only persons owing allegiance to the United States, whether citizens or not, 
may be granted passports (U. S. C. 22: 212). It is true that all strangers are 
under the protection of the sovereign while they are within his territories and 
that they owe a temporary allegiance in return for that protection (Fong Yue 
Ting v. U. S., 149 U. 8. 698; Radich v. Hutchins, 95 U. S. 210). The allegiance 
here mentioned, however, is permanent allegiance owed to the United States (26 
Op. Atty. Gen. 375; Hackworth, Digest of International Law, vol. III, p. 479). 
(For Passport Regulations, see Code of Federal Regulations, 22: 51.2-51.13.) 


III. FEDERAL CONTROL OF CITIZENS’ RIGHTS TO PASSPORTS 


The view of the State Department is to the effect that the Secretary of State 
has discretion in the issuance of passports and, therefore, may refuse a passport 
to a citizen of the United States. The Department’s position is briefly set forth 
in Hackworth, Digest of International Law (vol. III, pp. 467-468), as follows: 

“It will be seen from the foregoing quotation that the word ‘may’ rather than 
‘shall’ is used, which would seem to authorize rather than require the Secretary 
to issue passports. It certainly vests no right in the applicant for a passport. 

“In considering the question whether certain persons residing in the island of 
Curacao were citizens of the United States and were entitled to have passports 
issued to them, Attorney General Hoar in an opinion rendered June 12, 1869, 
while holding that the persons in question were citizens of the United States, 
stated, with respect to the right to have passports, as follows: 

“*T understand a passport to be a certificate of citizenship, and that a person 
receiving it is certified to be entitled to such protection as the Government can 
give to its citizens in foreign countries. * * * I do not understand that the grant- 
ing of passports from your Department is obligatory in any case, but is only 
permitted where it is not prohibited by law’ (Op. Atty. Gen., vol. XIII, p. 92). 

“The question as to the duty of the Secretary of State regarding the issue of 
passports to citizens was also passed upon by Attorney General Knox in an 
opinion rendered August 29,1901. Two questions were presented to the Attorney 
General by the Secretary of State, namely, (1) whether the applicant for a pass- 
port, one Ng. Faun, was a citizen of the United States, and (2) whether in the 
event of his being a citizen it was the duty of the Secretary to issue to him a 
passport. 
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“The Attorney General held that the first question should be answered in the 
affirmative, and the second in the negative. As to the latter he stated: 

“ ‘The act of Congress which defines your duty in the matter of the issuance of 
passports expressly says “the Secretary of State may grant and issue passports.” 
The provision, therefore, is not in terms mandatory, and I know of no law which 
gives to the citizen a right to a passport. 

3 * * * * * * 


“ ‘Substantial reasons exist for the use by Congress of the word “may” in con- 
nection with authority to issue passports. Circumstances are conceivable which 
would make it most inexpedient for the public interest for this country to grant a 
passport to a citizen of the United States. For example, if one of the criminal 
class, an avowed anarchist for instance, were to make such application, the 
public interests might require that his application be denied. 

“ ‘Without expressing any opinion as to whether a passport should be granted to 
Ng. Faun, I advise you that it may, in your discretion, be granted or withheld’ 
(Op. Atty. Gen., vol. 23, p. 511). 

“The same view was expressed by the Circuit Court of Appeals, Highth Circuit, 
in a decision rendered April 23, 1923, in the case of Miller, Alien Property Custo- 
dian, et al. v. Sinjen (289 Fed. 388). The case had to do with the question 
whether Sinjen was to be regarded as a citizen of the United States and conse- 
quently entitled to the return of property held by the Alien Property Custodian. 
The Department had refused to issue a passport to Sinjen because the presump- 
tion of expatriation had arisen against him. In commenting upon this refusal 
the Board stated: 

*“*But in the case at bar a finding that plaintiff had ceased to be a citizen of the 
United States was not necessary to the action of the State Department in denying 
him a passport, for the reason that the granting of a passport by the United 
States is, and always has been, a discretionary matter: and a passport, when 
granted, is not conclusive, nor is it even evidence, that the person to whom it is 
granted is a citizen of the United States. Urtetiqui v. D’Arcy (9 Pet. 692, 9 L. 
Ed. 276) ; In re Gee Hop (D.C.) (71 Fed. 274); Adsell v. Mark (179 Fed. 292, 
108 C. C. A. 121; 23 Op. Attys. Gen. 509). This has been the law both prior to the 
passage of any statute relating to the granting of passports, as well as subsequent 
to such statutes, now embodied in sections 4075 et seq. Revised Statutes (Comp. 
St. sec. 7623 et seq.)’ (289 Fed. 394, 395). 

“The Department has consistently held the view that the issuance of passports 
is wholly within the discretion of the Secretary of State, and I know of no 
instance in which an effort has been made to compel the Secretary to issue a 
passport.” 

This view respecting the State Department’s powers of discretion originated 
during the relatively peaceful period prior to the advent of the World Wars. 
Events in general then pursued a liberal course in respect to passports. It is 
therefore proposed to examine this discretion (1) in the liberal peace of the 
pre-1914 period, (2) the nonliberal period between the World Wars, and (3) in 
the periods of war and national emergencies. 


A. The liberal period—pre-1914 


Since no law of the United States has ever, in peacetime, prevented a United 
States citizen from departing or returning to the United States, the Department’s 
view would seem to be consistent with the constitutional rights of the United 
States citizens. Passports, at least until 1914, were not generally necessary to 
travel abroad ; therefore the citizen’s constitutional rights and liberties were not 
in fact abridged by the refusal of one. Foreign requirements respecting passports 
took an increasingly liberal turn as indicated by the following extract from 
Reale’s article on passports in Encyclopedia of the Social Sciences, volume XII, 
page 14: 

“The modern system of compulsory passports developed in the 16th and 17th 
centuries. Such passports were not only a measure of policy but also a means 
of protection against the increasing hordes of mendicants and vagrants who had 
become a menace to safe travel. In addition passports were employed to control 
the movements of special classes of persons. Thus they were instituted in 18th- 
century France to enable beggars and vagrants to return to their own country 
and to prevent their agglomeration; and as a safeguard for the secrets of French 
industry they were required for artisans who wished to leave the country. In 
the German states special passports were required for citizens capable of military 
service (Militirpass), in order to prevent desertion and enrollment in foreign 
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armies, for persons proceeding from territories infected by epidemics (Pestpass 
and for Jews traveling through the country (Judenpass). 

“The French Revolution brought about a more widespread application and a 
stricter organization of the compulsory passport system. In the first years of the 
revolution the liberal principles which then prevailed led to the suppression 
of passports. The constitution of 1791 proclaimed complete freedom of transit as 
one of the natural, incontestable and inalienable rights of man. Within a short 
time, however, the establishment of a severe passport. system as a means of 
control was necessitated by the menace of political emigration, the desertion of 
soldiers and their flight abroad, the acts of brigandage and the invasions of 
vagrants, as well as by the requirements of national defense. Accordingly the 
National Assembly in 1792 prohibited all persons without passports from traveling 
in France and from entering or departing. Successive laws, especially those of 
1793 and of 1795, confirmed this prohibition and made it stricter. For similar 
reasons and in an attempt to prevent the spread of revolutionary ideas as well 
as for purposes of reprisal the compulsory system was shortly thereafter intro- 
duced in nearly all European states with the notable exceptions of England, 
Sweden, and Norway. In this way the passport, formerly a discretionary docu- 
ment granted at the request of travelers in order to assure their protection or at 
most a document required only of certain classes of persons, was transformed into 
a compulsory official paper, limiting individual freedom and imposed upon all 
solely in the interest of the state. 

“The liberal doctrine that the state must not hinder freedom of transit within 
its territory except when public order necessitates restrictions gradually came to 
prevail in the 19th century and was even sanctioned in some constitutions. The 
system of compulsory passports for both internal and foreign travel was at first 
mitigated and later suppressed except during times of emergency. Necessity for 
travel in connection with increased trade, the development of other forms of state 
surveillance, such as efficient police systems, fast means of travel and the tele- 
graph, all served to contribute toward this result. By 1914 the compulsory pass- 
port system was abolished in almost all states. In Europe it operated in Rumania, 
Bulgaria, the Austrian Provinces of Bosnia and Herzegovina, Russia, and Turkey: 
in the later two countries a rigid internal passport system was employed by the 
police as a means of control and supervision, for the purpose of defending the 
autocratic governments of those countries from revolutionary attacks. The 
system survived also in Persia and in Colombia, Guatemala, Haiti, and Uruguay.” 

Except, then, for a brief period during the Civil War, passports were not 
required by the United States for travel abroad by its citizens and few obstacles 
existed to such travel by way of the passport requirements of foreign states. 
Under these circumstances, the citizen’s request for a pasport from the United 
States actually constituted a request for a service from the Government to 
facilitate and safeguard the citizen’s own private venture: a venture which the 
citizen could, both constitutionally and in fact, achieve without Government aid 
The exercise of discretion by the Secretary of State during this period could not, 
it seems, have involved the constitutional right of the citizens to travel; that is, 
the right of locomotion. 


B. The nonliberal period between the World Wars 


In the period between the World Wars, the United States terminated the 
wartime restrictions relating to the departure and entry of citizens from and 
into the country (see sec. 1, act of March 2, 1921, 41 Stat. 1217: 22 U.S. C. 227). 
but continued them with respect to aliens. Although the United States did not 
thenceforth restrict the right of its citizens, foreign countries did restrict the 
entry of United States citizens without passports. Reale’s article, page 15, supra. 
describes the world situation as follows: 

“In the confusion produced by the World War, not only did the compulsory 
passport reappear both for foreign and for internal travel, but it was use: 
much more generally and strictly than ever before. During this time of general 
suspicion, of constant vigilance against military espionage and of food shortage 
it seemed the only means of controlling aliens and of assuring the protection of 
the military and economic interests of the state. The return of peace did not 
bring with it a return to freedom from travel restrictions, except in regard to 
internal passports, now obsolete in all but a few countries. 

“Eeonomic, social, and political reasons contributed to the maintenance of a 
strict compulsory passport system for foreign travel despite the obstacle that 
it sets up against free communications between states. The severe economic 
depression which followed the war, affecting both defeated and victorious coun- 
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tries, the widespread unemployment consequent upon the demobilization of mil- 
lions of men, the removal of populations after the treaties of peace, the revolu- 
tionary disorders, the monetary crisis and the strong protectionism of most gov- 
ernments combined to prevent a return to the liberal prewar regime, as did also 
the political changes, such as the Russian Revolution, which produced a very 
large number of refugees, and the disorganization of communication services 
and of state administrations. Every nation felt obliged to prevent the entry 
into its territory of unemployed, vagrants, spies, political agitators, and persons 
indulging in exchange speculations and generally to limit and control the entry 
of foreigners.” 

Although the United States had returned to the pre-World War I status 
respecting the right of its citizens to depart from or enter the country, under 
United States Code 22: 211, i. e. (R. S. 4075), the effect of the exercise by the 
Secretary of discretion was quite different from what it had been in the prior 
period. The refusal by the Secretary of a passport now very definitely limited 
the area of foreign travel. It could certainly be argued, in this period, with 
some logic, that the exercise by the Secretary of his discretion in refusing a 
passport to a citizen constituted in effect a limitation of the citizen’s personal 
liberty. i e. a limitation on his right to travel, and that such refusal was 
uneonstitutional and without due process of law. 


C. Refusal of passports—peacetime 


No cases have been found in which the right of the Secretary of State in his 
discretion to refuse a passport in peacetime to an acknowledged United States 
citizen as such has been litigated. A number of cases have been found in which 
the question of an alleged alien’s citizenship has been determined. In these, 
the fact of citizenship was the point in question. They, therefore, do not come 
within the limits of this paper. 

Although no decided cases have been found, instances of refusal have been 
set Out by Hackworth, supra, volume II, pages 498-512. 

“Opinion, Solicitor of Department of State, December 12, 1906: 

“It is stated that a passport should not be refused on account of the moral 
character of the applicant for the reason that exercise or nonexercise of a legal 
right should not depend upon the good or bad character of the applicant. That 
is in a way true. The Secretary of State does not pose as a censor of morals, 
but if the moral character of the applicant is such as seemingly to involve the 
public interest or to reflect upon the good name of the United States, no reason is 
seen why the Secretary should not exercise his discretion in withholding the 
passport.’ 

* * x o ok * + 


“September 7, 1906, J. H. B., promoter of gambling and immoral houses: 

“““A& passport is not merely evidence or prima facie evidence of citizenship. It 
is a request to a foreign government to permit the bearer of a passport “safely 
and freely to pass and in case of need to give him or her all lawful aid and pro- 
tection.” In other words, the passport is a request for the good offices of the for- 
eign governinent, and in this respect is in a rough way equivalent to a letter of 
introduction. 

“*It may well be that we may not care to give a letter of introduction and 
request good offices for a citizen of the United States whose conduct, as evidenced 
by his past and present actions, is likely to embarrass the United States. Such 
a case would seem to be a proper one for the Secretary to exercise his discretion 
and refuse the issue of a passport. 

“‘Hixamples: Promoting gambling and immoral houses; prostitution; unlawful 
activities—blackmail; past conviction of crime; evaders of justice; political ad- 
ventures; revolutionary radicals: person engaged in illicit traffic of narcotic 
drugs; paroled criminals, those using foreign passports; those participating in 
local foreign politics ; expatriates, etc.’ ” 


D. The war power and personal liberty 


Broadly speaking, constitutional protection of personal liberty operates in war 
as wellasin peace. The necessities of a war or emergency situation must, never- 
theless, be considered in relation to those liberties and at least a minimum balance 
kept between them; otherwise, the path leads to star chamber proceedings and 
ultimately to dictatorship. The war power of the National Government is the 
power to wage war successfully and extends to every activity so related to war 
as substantially to affect its conduct (Kramer v. U. 8. (1945) 147 PF. 2d 756, certio- 
rari denied, 324 U. S. 878: Atherton v. U. 8. (1949), 176 F. 2d 835, certiorari 


ede), 
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denied, 338 U. 8S. 938). It embraces the Nation’s whole system of internal and 
external regualtions by which the Nation undertakes to preserve its life (Varney 
v. Warehime (1945), 147 F. 2d 238, certiorari denied, 325 U. 8. 882, rehearing de- 
nied, 326 U. 8. 805; Ladue & Co. v. Brownell (1955), 220 Fed. 468). It is a power 
to wage war successfully, and thus it permits the harnessing of the entire energies 
of the people in a supreme cooperative effort to preserve the Nation (Cero Fina 
Consol. Mines v. U. 8. (1950), 92 F. Supp. 1016, certiorari denied, 341 U. S. 948, 
rehearing denied, 342 U. S. 848). In U.S. v. Macintosh ( (1931) 283 U. 8. 605, 
622), the Supreme Court indicated the broad scope of the war powers: 

“From its very nature, the war power, when necessity calls for its exercise, 
tolerates no qualifications or limitations, unless found in the Constitution or in 
applicable principles of international law. In the words of John Quincy Adams, 
‘This power is tremendous; it is strictly constitutional; but it breaks down every 
barrier so anxiously erected for the protection of liberty, property, and of life.’ 
To the end that war may not result in defeat, freedom of speech may, by act of 
Congress, be curtailed or denied so that the morale of the people and the spirit 
of the Army may not be broken by seditious utterances ; freedom of the press cur- 
tailed to preserve our military plans and movements from the knowledge of the 
enemy ; deserters and spies put to death without indictment or trial by jury; ships 
and supplies requisitioned ; property of alien enemies, theretofore under the pro- 
tection of the Constitution, seized without process and converted to the public use 
without compensation and without due process of law in the ordinary sense of 
that term; prices of food and other necessities of life fixed or regulated; rail- 
ways taken over and operated by the Government; and other drastic powers, 
wholly inadmissible in time of peace, exercised to meet the emergencies of war.” 

Notwithstanding the scope of the war powers which might be constitutionally 
exercised during periods of war or emergency, those powers are subject to appli- 
cable constitutional limitations (U. 8S. v. Macintosh, 283 U. S. 605; Hamiiton 
v. Kentucky Distilleries € Warehouse Co., 251 U. 8S. 146; McCray v. U. 8., 195 
U. S. 27, 61; U. 8. v. Joint Traffic Asso., 171 U. S. 505, 571; Monongahela Nav. Co. 
v. U. S., 148 U. 8. 312; Ex parte Milligan, 4 Wall. 2). The guaranties of the 
fifth and sixth amendments restrict the powers of the National Government 
within the limitations of due process in the exercise of war powers (Hamilton v. 
Kentucky Distilleries € Warehouse Co., 251 U. S. 146; Achoa v. Hernandez y 
Morales, 230 U. 8. 189; Ex parte Milligan, 4 Wall. 2). 

Thus, it is evident that a balance must be maintained between the exercise 
of the war powers of the Government and the constitutional rights of the citi- 
zen, depending upon the factual situation. Mr. Justice Murphy, in a dissenting 
opinion in Korematsu v. U. 8. (323 U. 8. 214), indicated his ideas respecting the 
test to be applied : 

“The test whether the government on the plea of military necessity can deprive 
an individual of constitutional rights is whether the deprivation is reasonably 
related to public danger that is so imminent, immediate, and impending as not 
to admit of delay and not to permit intervention of ordinary constitutional 
process to alleviate the danger.” 

Whether the courts will ever go as far as the Murphy test is questionable. 
In fact, it is questionable whether a test can be devised which could reasonably 
be applied to all factual situations. Mr. Justice Charles E. Hughes, in 
The Fighting Powers of the United States Under the Constitution, reprinted in 
volume 55, Congressional Record, part 8, pages 551-555, seems to indicate the 
most practical application of the limitations of the fifth amendment wpon the war 
powers: 

“That power, expressly conferred and absolutely essential to the safety of the 
Nation is not destroyed or impaired by any later provision of the Constitution, 
or by any one of the amendments. These may be all construed so as to avoid 
making the Constitution self-destructive, so as to preserve the rights of the 
citizen from unwarrantable attack, while assuring beyond all hazard, the common 
defense and the perpetuity of our liberties. They rest upon the preservation of 
the Nation.” 


E. Refusal of passports during war and national emergency 

The act of May 22, 1918, as amended (see 22 U. S. C. 223-226), restricts 
the right of citizens to depart from or enter the United States without a passport 
during a war or national emergency, when the President finds that the interests 
of the United States require such restrictions. The enforcement of this act with 
respect to citizens (sec. 224) is an exercise of war powers (see Sichofsky v. U. S., 
277 U. 8. 762), and would therefore seem to require a balance between the 
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constitutional rights of the citizen and the exigencies of the war or emergency 
situation. This is exemplified by the course of decision by the courts. 

Bauer v. Acheson ( (1952) 106 F. Supp. 445) : 

One Bauer, a naturalized American citizen, worked as a journalist, and 
sojourned in Europe from 1944 to June 4, 1951, on an American passport. On 
June 4, 1951, the Secretary of State, without notice or hearing, revoked Bauer’s 
passport. The Secretary failed to give any reason for the revocation or refusal 
to renew the passport, other than the statement that in the Secretary’s opinion 
“her activities are contrary to the best interests of the United States.” Bauer 
sued, contending, among other things, that such action was unconstitutional 
and violated the due process clause of the fifth amendment. The Secretary 
pleaded his right to exercise discretion under title 22, United States Code, section 
21la. With respect to this point the Court stated: 

“It is the contention of the defendant that a passport is a purely political docu- 
ment addressed to foreign powers (Urtetiqui v. D’Arbel, 9 Pet. 692, 699, 34 U. S. 
692, 699, 9 L. Ed. 276), and that since a passport is in the realm of foreign affairs 
its issuance or denial is a political matter, entirely in the discretion of the Secre- 
tary of State and not subject to judicial review. It is true that the conduct of 
foreign affairs is a political matter within the discretion of the executive and 
legislative branches of the Government, and that the courts recognize the plenary 
power of the President and of the Congress, singly or in combination, to perform 
acts peculiarly within the realm of political affairs without judicial interference 
(United States v. Curtiss-Wright Corp., 299 U. 8S. 304, 57 S. Ct. 216, 81 L. Ed. 
255; Chicago & Southern Airlines v. Waterman 8. S. Corp., 333 U. 8S. 108, 68 8S. 
Ct. 481, 92 L. Ed. 568; Sevilla v. Elizalde, 72 App. D. C. 108, 112 F. 2d 29). There 
is, however, the recognized limitation on the power of the political departments 
of the Government that their acts must be within the Constitution and not in 
conflict with any provision thereof (United States v. Curtiss-Wright Corp. supra, 
299 U. S. 319-320, 57 S. Ct. 220).” 

With respect to the violation of the fifth amendment the Court stated : 

“The plaintiff's contention that section 211la is in violation of her rights under 
the due process clause of the fifth amendment of the Constitution raises a more 
serious problem. 

“The fifth amendment provides, ‘no person shall be * * * deprived of life, 
liberty, or property, without due process of law * * *.’. The Supreme Court 
has recognized that personal liberty includes ‘the right of locomotion, the right 
to remove from one place to another according to inclination’ ( Williams v. Fears, 
179 U. S. 270, 274, 21 S. Ct. 128, 129, 45 L. Ed 186) stating, ‘the liberty, of which 
the deprivation without due process of law is forbidden, “means not only the right 
of the citizen to be free from the mere physical restraint of his person, as by incar- 
ceration, but the term is deemed to embrace the right of the citizen to be free 
in the enjoyment of all his faculties; to be free to use them in all lawful ways; 
to live and work where he will; to earn his livelihood by any lawful calling; to 
pursue any livelihood or avocation * * *”’ (Williams v. Fears, supra, quoting 
from Allgeyer v. Louisiana, 165 U. 8. 578, 589, 17 S. Ct. 427, 41 L. Ed. 832.) While 
the Supreme Court was there considering freedom to move from State to State 
within the United States, it is difficult to see where, in principle, freedom to travel 
outside the United States is any less an attribute of personal liberty (in Walker v. 
Chief Quarantine Officer, D. C., 69 F. Supp. 980). Especially is this true today, 
when modern transportation has made all the world easily accessible and when 
the executive and legislative departments of our Government have encouraged a 
welding together of nations and free intercourse of our citizens with those of other 
friendly countries. Personal liberty to go abroad is particularly important to 
an individual whose livelihood is dependent upon the right to travel, as is claimed 
by the plaintiff in this case. 

“Aside from the provisions of sections 224 and 225, it is unrealistic to contend 
that denial of an American passport does not restrict the plaintiff's right to travel 
abroad. Legal rights may be violated by unlawful public action although such 
action makes no direct demands on the individual (Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123, 141, 71 S. Ct. 624, 95 L. Ed. 817). Passports 
are required in many countries, and as long ago as 1929 the State Department 
advised American citizens leaving the United States for a country where passports 
are not required to carry a passport, except in travel to Canada or Mexico, and 
for use to facilitate reentry into the United States (Browder v. United States, 
312 U. S. 335, 338, 61 S. Ct. 599, 85 L. Ed. 862). 

“Since denial of an American passport has a very direct bearing on the appli- 
cant’s personal liberty to travel outside the United States, the executive depart- 
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ment’s discretion, although in a political matter, must be exercised with regard 
to the constitutional rights of the citizens, who are the ultimate source of all 
governmental authority (United States v. Curtiss-Wright Corp., supra.). 

“The liberty guaranteed by the Constitution is not absolute. ‘Civil liberties, 
as guaranteed by the Constitution, imply the existence of an organized society 
maintaining public order without which liberty itself would be lost in the excesses 
of unrestrained abuses’ (Cox v. New Hampshire, 312 U. 8. 569, 574, 61 S. Ct. 
762, 765, 85 L. Ed. 1049.) Thus, freedom to travel abroad, like other rights, is 
subject to reasonable regulation and control in the interest of the public weifare 
However, the Constitution requires due process and equal protection of the laws 
in the exercise of that control. 

“Due process of law has never been a term of fixed and invariable content.’ 
(Federal Communications Commission v. WJR, 337 U. 8. 265, 275, 69 S. Ct. 1097, 
1103, 93 L. Ed. 1353.) Due process does not require a judicial hearing (ZL. B. 
Wilson, Inc. v. Federal Communications Commission, 83 F. 2d 222, 225), but merely 
a procedure in which the elements of fair play are accorded. Essential elements 
of due process are notice and an opportunity to be heard before the reaching of 
a judgment (L. B. Wilson, Inc. v. F. C. C., supra), but the particular procedure to 
be adopted may vary as appropriate to the disposition of issues affecting interests 
widely varying in kind (Federal Communications Commission v. WJR, supra; 
Wong Yang Sung v. McGrath, 339 U. 8S. 33, 50, 70 S. Ct. 445, 94 L. Ed. 616). 

“The Court recognizes that in the matter of passports the executive department 
of the Government, acting through the Secretary of State, must necessarily be 
accorded wide discretion in determining when and where the protection of the 
United States may be extended to an American citizen traveling abroad, and 
that it should also have discretion to deny such protection to persons whose 
activities abroad might be in conflict with its foreign policy. This Court does 
not suggest that the Secretary of State is “without reasonable authority to estab- 
lish reasonable classifications of persons whose passports shall be revoked or 
not renewed. The question raised in this case is whether the inherent power of 
the executive department or section 2lla confers upon the Secretary of State 
absolute discretion in the matter of passports, without regard to the principles 
of due process and equal protection of the law, and whether or not his discre- 
tion be exercised arbitrarily. 

“This Court is not willing to subscribe to the view that the executive power 
includes any absolute discretion which may encroach on the individual’s con- 
stitutional rights, or that the Congress has power to confer such absolute dis- 
cretion. We hold that, like other curtailments of personal liberty for the pub- 
lic good, the regulation of passports must be administered, not arbitrarily or 
capriciously, but fairly, applying the law equally to all citizens without discrimi- 
nation, and with due process adapted to the exigencies of the situation. We hold 
further that such administration is possible under the existing statute and 
regulations. 

“Since the act in question is susceptible of an interpretation which would 
permit due process, it follows that it is not in violation of the fifth amend- 
ment. The President’s regulation authorizing withdrawal of passports is 
clearly within the intent of the Congress, and is susceptible of and must be con- 
strued as exacting notice and opportunity to be heard prior to any judgment af- 
fecting revocation or refusal to renew a passport.” 

Communist Party of the U. S. v. Subversive Activities Control Board (1954) 
223 Fed. 531; decision of the Supreme Court, April 30, 1956—Docket No. 48 
(October term, 1955) : 

This case concerned the Subversive Activities Control Act of 1950 which re- 
quired the Communist action organizations to register as such. After a hear- 
ing before the Board established by the act, the Communist Party of the United 
States was required to register. The proceedings were reviewed by the United 
States Court of Appeals, District of Columbia, which upheld the findings of the 
Board, whereupon certiorari was granted by the United States Supreme Court, 
which sent the case back for a retrial or review because of false testimony by 
three witnesses. In the United States court of appeals the court stated, with 
respect to section 6 of the act (50 U. S. C. 785), which denies passports to 
members of Communist organizations: 

“The provision respecting passports is in section 6 of the statute. A passport 
is addressed to. foreign governments and requests for the holder ‘permission to 
come and go as well as lawful aid and protection.’ (United States v. Browder, 
2 Cir., 1940, 1138 F. 2d 97, 98, quoting Borchard, Diplomatic Protection of Citi- 
zens Abroad). An American passport, says Hackworth (3 Hackworth, Di- 
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gest of International Law, ch. 10, sec. 259 (1942) ), ‘indicates that it is the right 
of the bearer to receive the protection and good offices of American diplomatic 
and consular officers abroad and requests on the part of the Government of the 
United States that the officials of foreign governments permit the bearer to travel 
or sojourn in their territories and in case of need to give him all lawful aid 
and protection.’ Only rudimentary reasoning is necessary to a conclusion that 
the Government may validly decline to confer its diplomatic protection upon, 
and to request foreign governments to give aid and protection to, a member of 
an organization operating primarily to achieve the objectives of a world move- 
ment such as the Communist movement is defined to be in the statute. Surely 
a government owes no duty of protection to those who, dominated by a foreign 
organization, seek its overthrow. Congress can narrow the scope of the pass- 
port privilege, so long as the limitation is reasonable. 

“Under current rules a person must have a passport in order to leave the 
United States to go outside this hemisphere (22 ©. F. R., secs. 53.1, 53.2). It is 
urged that this is a restriction upon liberty and is without due process because 
unrelated to the congressional purpose. But we need not, and do not, enter 
upon consideration of that question, because, whatever else a passport may 
validly do, it serves the purposes enumerated by Hackworth, supra, and that 
feature is enough to support denial. We think this provision is directly related 
to the congressional purpose in this statute and is otherwise valid.” 

Dulles v. Nathan ( (June 23, 1955) 225 F. 2d 29) : 

On December 24, 1952, Nathan applied for a passport. When the application 
had been pending nearly 20 months, on August 17, 1954, he filed in the United 
States district court for a declaratory judgment and an injunction directing the 
Secretary of State to issue the passport. On March 15, 1955, the district judge 
directed the Secretary of State to afford Nathan an appropriate hearing on his 
application. On June 1, 1955, after the Secretary had not complied with the 
order, the judge directed him to issue the passport. The Secretary appealed to 
the United States Court of Appeals, District of Columbia, and a hearing was 
held therein on June 2, at which the reason for refusal was requested. In reply, 
among other things, the Secretary stated : 

* * * “The Department of State on the basis of the present file, including the 
classified investigative record, of Dr. Otto Nathan and after full and careful 
consideration has concluded that it would be contrary to the best interests of the 
United States to provide him with a passport * * *.” 

Whereupon the court of appeals entered an order prescribing the procedure 
to be followed by the Secretary in hearing Nathan’s application as follows: 

“* * * whereas it appears that the appellee applied for a passport some 2%4 
years ago and was never accorded an evidentiary hearing or confronted with 
the evidence, if any, which led to the denial of a passport: 

“It is ordered by the court that the said order of the district court entered 
June 1, 1955, be, and it hereby is, stayed until further order of this court: 
Provided, however, 

“(1) That the Department of State accord a quasi-judicial hearing on 
the appellee’s application for a passport, with opportunity provided to the 
Government and to the appellee to offer evidence, such hearing to be com- 
menced on or before Tuesday, June 7, and to be concluded within 3 days 
unless this court upon application extends the time; 

*(2) That the hearing officer or officers render a report and recommenda- 
tion, based on the record of such hearing, within 5 days after the conclusion 
of the hearing; 

“(3) That the appellee be immediately furnished with a copy of such 
report and recommendation, and be allowed 3 days within which to file 
objections thereto with the Department of State: 

“(4) That within 10 days after the rendition of such report and recom- 
mendation, action be taken by the Department of State, either granting or 
denying a passport, and a statement of such action be immediately furnished 
to appellee and to this court; 

“(5) That if a passport is denied, the State Department immediately 
either (a) inform this court and the appellee with particularity of the 
reasons for such denial or (b) show cause to this court with particularity 
for any failure to supply such reasons. 

“After final action by the Department of State this court will consider 
what further action on its part, if any, is necessary.” 
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On the 6th of June by memorandum the Secretary stated that the Board of 
Passport Appeals had approved the application and that he had issued the 
passport, whereupon the case was dismissed as moot. 

Shachtman v. Dulles ( (June 23, 1955) , 225 F. 2d 938) : 

“Proceeding to enjoin Secretary of State and others from denying, for the 
reason assigned by the Secretary, a passport application, and for judgment 
declaring that the denial had beeen upon a ground which was legally insufficient. 
The United States District Court for the District of Columbia, Matthew F. 
McGuire, J., dismissed the complaint upon motion and the applicant appealed. 
The Court of Appeals, Fahy, Circuit Judge, held that the right to travel, to go 
from place to place as means of transportation permit, is a natural right subject 
to the rights of others and to reasonable regulation under law, and a restraint 
imposed by the government of the United States upon this liberty must conform 
with the due process clause.” 

“Reversed and remanded for further proceeedings not inconsistent with 
opinion.” 

The Court of Appeals in its opinion stated: 

“*{[2] In the statute referred to Congress has placed the issuance of passports 
in the hands of the Secretary under rules prescribed by the President. These 
provide, ‘The Secretary of State is authorized in his discretion to refuse to issue 
a passport’ (22 CFR sec. 51.75 (1949)). However, in Perkins v. Elg (307 U. 8. 
325, 349-350, 59 S. Ct. 884, 83 L. Ed. 1320), the Supreme Court, while stating that 
the Court’s action would not interfere with the Secretary’s discretion, precluded 
denial of a passport for the asserted reason that the applicant had lost her 
American citizenship, when she had not done so. Though that case factually 
is not like this one, it nevertheless shows that the subject of passports is not 
entirely beyond judicial assistance. And this is so notwithstanding the relation 
of the subject to the Executive’s power over the conduct of foreign affairs, 
for it too, ‘like every other governmental power, must be exercised in subordina- 
tion to the applicable provisions of the Constitution.’ (United States v. Curtiss- 
Wright Export Corp., 299 U. S. 304, 320, 57 S. Ct. 216, 221, 81 L. Ed. 255; Bauer 
v. Acheson, D. C. D. C., 106 F. Supp. 445, 451). 

“[3] Is there a provision of the Constitution applicable to the present situa- 
tion? In answering this we bear in mind that the issuance of a passport is not 
a purely political matter. If it were it would be a nonjusticiable one. In other 
words, a passport is no longer a document ‘purporting only to be a request, that 
the bearer of it may pass safely and freely,’ it is no longer ‘to be considered 
rather in the character of a political document, by which the bearer is recognized, 
in foreign countries, as an American citizen * * *,’Urtetiqui v. D’Arcy (9 Pet. 692, 
699, 34 U. S. 692, 698, 9 L. Ed. 275). This description parallels early rulings of 
Secretaries of State, opinions of Attorneys General, texts and other court de- 
cisions, which have recognized a great breadth of Executive authority and dis- 
cretion. (13 Op. Atty. Gen. 89, 92; 23 Op. Atty. Gen. 509, 511; 3 Hackworth, 
Digest of International Law (1942) pp. 467-8; 3 Moore, Digest of International 
Law, sec. 512 (1906) ; Miller v. Sinjen, 8 Cir. 289 F. 388, 394; Communist Party of 
U. 8. A. v. Subversive Activities Control Board, 96 U. S. App. D. C.——, 223 F. 
2d 531. The general subject is discussed in 41 Georgetown L. J. 63; 3 Stanford 
L. Rev. 312; 61 Yale L. J. 171; Gillars v. United States, 87 U. S. App. D. C. 16, 
35, 182 F. 2d 962, 981. ) 

“[4] We do not suggest that a passport is no longer a political document, or 
that its issuance is not allied to, and at times a part of, the conduct of foreign 
affairs, see Communist Party of U. 8. A. v. Subversive Activities Control Board 
(96 U. S. App. D. C. ——, 223 F. 2d 531); but only that it is not merely of this 
character. For it is now, in addition, a document which is essential to the lawful 
departure of an American citizen for Europe. Regulations now in effect and 
authorized by Congress so provide. Earlier in our history, except, e. g., during the 
War between the Sections, this was not the case. It was then a desirable incident 
to travel, not a necessity, and was granted more or less at the pleasure of the 
Executive. See Gillars v. United States (87 U.S. App. D. C. 16, 35, 182 F. 2d 962, 
981). Nowitis unlawful for a citizen to travel to Europe and impossible to enter 
European countries without a passport. Seen. 4, supra. 

“(5] The denial of a passport accordingly causes a deprivation of liberty that a 
citizen otherwise would have. The right to travel, to go from place to place as 
the means of transportation permit, is a natural right subject to the rights of 
others and to reasonable regulation under law. A restraint imposed by the 
Government of the United States upon this liberty, therefore, must conform with 
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the provision of the Fifth Amendment that ‘No person shall be * * * deprived 
of * * * liberty * * * without due process of law.’ 

“{6] It is not procedural due process that is involved in the ease as now 
presented. There is no complaint the Secretary has failed to disclose the reason 
for his denial of the passport. Furthermore, a hearing of a sort was granted 
appellant. He was at least given an opportunity to state informally to an official 
of the Department the matters on which he relied in rebuttal of the reason given 
by the Department for refusing him a passport. Cf. Bauer v. Acheson, supra; 
Nathan v. Dulles (D.C. D. C., 129 F. Supp. 951). What is involved at the present 
stage is a question of substantive due process whether the refusal for the reason 
given, as alleged in the complaint and undisputed thus far by the Secretary, was 
arbitrary. If so, it is not a valid foundation for the denial, for the Government 
may not arbitrarily restrain the liberty of a citizen to travel to Europe. Discre- 
tionary power does not carry with it the right to its arbitrary exercise. Other- 
wise the existence of the power itself would encounter grave constitutional 
doubts. See Association of Westinghouse Salaried Employees v. Westinghouse 
Elec. Corp. (348 U. 8S. 487, 453, 75 S. Ct. 488). 

“(7, 8] What is arbitrary, however, in the sense of constituting a denial of due 
process, depends upon circumstances. Moyer v. Peabody (212 U. S. 78, 84, 29 


S. Ct. 235, 53 L. Ed. 410) : Yakus v. United States (321 U. S. 414, 64 S. Ct. 660, 
88 L. Ed. 834). Restraint upon travel abroad might be reasonable during an 
emergency though in normal times it would be arbitrary. World conditions, and 
those in particular areas, as to which the Executive has special information and 
on the basis of which he is especially qualified to make decisions, bear upon the 
question. For reasons thus suggested the issuance of passports throughout our 
history has been left to the judgment of the Secretary of State under Presidential 
regulation, and is subject only to constitutional safeguards. And even these must 
be defined with cautious regard for the responsibility of the Executive in the con- 
duct of foreign affairs.” 

Robeson v. Dulles (June 7, 1956 (U.S. C. A. D. C., Docket No. 12983) ) : 

“PRETTYMAN, Circuit Judge: Appellant Robeson applied for a _ passport. 
It was refused—tentatively refused, the Government says. He brought a civil 
action in the District Court praying judgment that he is entitled to a passport 
and that certain regulations of the Secretary of State and rules of the Board of 
Passport Appeals are invalid because in violation of statute, the Constitution, and 
the Declaration of Human Rights. The complaint also prayed for a decree en- 
joining the Secretary from continuing to deny a passport and directing him to 
issue one. The District Court granted summary judgment for the Secretary and 
dismissed the complaint. 

“When Robeson applied for a passport on July 29, 1953, he was informed by 
letter that issue of the passport ‘would appear’ precluded under the regulations 
by reason of alleged Communist affiliations and activities. He was advised he 
had a right to seek further review by the Passport Office by conforming with 
certain regulations. Robeson made no answer to that letter. When he applied 
for a passport a year later, July 7, 1954, he was given the same information 
and again failed to reply. When he later amended his application he was ad- 
vised by wire that in the absence of reply to its previous letter the Department 
was forced to assume he considered himself ineligible under the regulations. 
Robeson replied that the regulations were invalid and he intended to seek 
judicial relief. The Department again wrote Robeson advising it would be 
necessary for him to proceed in accordance with the regulations if he wished 
further consideration by the Department. He replied, declining to execute an 
affidavit concerning present or past membership in the Communist Party, which 
affidavit he understood to be one of the prerequisites, under the regulations, to 
informal hearing in the Passport Office. He asked for a final decision. The 
Department wrote him that failure to execute the affidavit did not preclude the 
informal hearing afforded by the regulations but that at such a hearing he 
would be expected to answer questions concerning past and present membership 
in the Communist Party and later to confirm his oral statements in an affidavit. 
Robeson made no reply to this letter but instead filed his civil action. 

“In later oral conferences at the Passport Office Robeson affirmed his position 
that the regulations are invalid and that he would not execute the required 
affidavit. 

“Robeson failed to exhaust his administrative remedies. We think he was 
required to do so. He did not ask for a hearing but instead asserted the invalid- 
ity of the regulation providing for one. (National Lawyers Guild v. Brownell, 
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96 U. S. App. D. C. 252, 225 F. 2d 552 (1955), cert. denied, 24 U. S. L. WEEK 
8298 (U. 8. May 7, 1956).) We cannot assume the invalidity of a hearing which 
has not been held or the illegality of questions which have not been asked 
The judgment of the District Court will be Affirmed. 


IV. CONCLUSIONS RESPECTING FEDERAL CONTROL OF CITIZEN’S RIGHT TO A PASSPORT 


(a) The citizen has a constitutional right of personal liberty which includes 
the right of locomotion, i. e., to travel. 

(b) The Secretary of State has a right to exercise official discretion in the 
issuance of passports. 

(c) Neither of these rights is absolute, nor can they be exercised arbitrarily 
by the citizen or the Secretary. 

(d@) Prior to 1914 these rights did not come into conflict, hence the lack of 
litigation. 

(e) With the growth of foreign passport restrictions, a passport has become 
a necessity to the exercise of the citizen’s right to travel in peacetime. 

(f) In a war or emergency situation, the Federal Government may, through 
the use of its war powers, restrict the citizen’s right to a passport. 

(g) Such war restrictions on the citizen’s right to a passport must be exer- 
cised with due regard to the due process provisions of the fifth amendment, pre- 
serving a balance between the exigencies of the war and the citizen’s consti- 
titional right. 
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I. SUMMARY OF CURRENT STATUTES PERTAINING TO PASSPORTS 


In 1856, Congress vested the regulatory power over passport issuance in the 
Secretary of State subject to rules prescribed by the President (11 Stat. 60). 

Section 23 of this act read in part as follows: 

“(T)he Secretary of State shall be authorized to grant and issue passports, 
and cause passports to be granted or issued, and verified in foreign countries by 
such diplomatic or consular officers of the United States, and under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify any such passport * * * 
nor shall any passport be granted or issued to or verified for any other persons 
than citizens of the United States. * * *” 

By 1874, the language “shall be authorized” had been changed to “may,” 
Revised Statutes 4075 (1874), and the language has been retained in the current 
Passport Act. 

Generally speaking, “Before World War I the passport was a fairly rare docu- 
ment. * * * One could, if one wished, come to the State Department and obtain 
a passport if the Government felt one was entitled to this official identitication. 
But most people did not do that. It was not required and they traveled perfectly 
freely, * * * and went where they wished to go (remarks of Secretary Acheson, 
June 18, 1952; Department of State Bulletin, July 7, 1952, p. 40). 

In 1918, however, Congress passed a comprehensive travel control statute en- 
titled “An act to prevent in time of war departure from or entry into the United 
States contrary to the public safety” providing in part that it was unlawful for 
a citizen to leave or enter or attempt to enter the United States without a valid 
passport in time of war (40 Stat. 559 (1918)). This statute was allowed to 
lapse. 

The present Passport Act is found at title 22, United States Code sections 
211la—222. Section 2lla (44 Stat. 887 (1926) ) reads: 

“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, and verified in foreign countries by diplomatic representa- 
tives of the United States, * * * under such rules as the President shall desig- 
nate and prescribe for and on behalf of the United States, and no other person 
shall grant, issue, or verify such passports.” 

Section 212 (32 Stat. 386 (1902) ) reads: 

“No passport shall be granted or issued to or Verified for any other persons 
than those owing allegiance, whether citizens or not, to the United States.” 

Section 213 (40 Stat. 227 (1917) ) reads: 

“Before a passport is issued to any person by or under authority of the United 
States such person shall subscribe to and submit a written application duly 
verified by his oath before a person authorized and empowered to administer 
oaths, which said application shall contain a true recital of each and every mat- 
ter of fact which may be required by law or by any rules authorized by law to 
be stated as a prerequisite to the issuance of any such passport.” 

Sections 214 (41 Stat. 750 (1920) ), 214a (44 Stat. 887 (1926) ), 215 (41 Stat. 
750 (1920) ), and 216 (41 Stat. 751 (1920)), apply to various fee situations. 
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Section 217a (44 Stat. 887 (1926), 46 Stat. 889 (1930), 47 Stat. 157 (1982) ) 
reads: 

“The validity of a passport or passport vise shall be limited to a period of two 
years: Provided, That a passport may be renewed under regulations prescribed 
by the Secretary of State for a period, not to exceed two years, upon payment 
of a fee of $5 for such renewal, but the final date of expiration shall not be more 
than four years from the original date of issue: Provided further, That the Sec- 
retary of State may limit the validity of a passport, passport vise, or the period 
of renewal of a passport to less than two years: Provided further, That the 
charge for the issue of an original passport shall be $9.” 

Section 218 (R. 8. 4077, derived from 14 Stat. 54 (1866) ) reads: 

“All persons who shall be authorized to grant, issue, or verify passports, shall 
make return of the same to the Secretary of State, in such manner and as often 
as he shall require; and such returns shall specify the names and all other 
particulars of the persons to whom the same shall be granted, issued, or verified, 
as embraced in such passport.” 

The Internal Security Act (66 Stat. 987 (1950), 50 U. S. C. 781 et seq.) es- 
tablishes standards for passport denial to members of an organization registered 
as being Communist. The pertinent portions of this act read: 

“785. (a) When a Communist organization as defined in paragraph (5) of 
section 782 of this title is registered, or there is in effect a final order of the 
Board requiring such organization to register, it shall be unlawful for any 
member of such organization, with knowledge or notice that such organization 
is so registered or that such order has become final— 

“(1) to make application for a passport, or the renewal of a passport, to 
be issued or renewed by or under the authority of the United States; or 
“(2) to use or attempt to use any such passport. 

“(b) When an organization is registered, or there is in effect a final order 
of the Board requiring an organization to register, as a Communist-action or- 
ganization, it shall be unlawful for any officer or employee of the United States 
to issue a passport to, or renew the passport of, any individual knowing or 
having reason to believe that such individual is a member of such organi- 
sation. * * * 

“794. (c) * * * Any individual who violates any provision of section * * * 
785, * * * of this title shall, upon conviction thereof, be punished for each such 
violation by a fine of not more than $10,000 or by imprisonment for not more 
than five years, or by both such fine and imprisonment.” 

The Immigration and Nationality Act of 1952 (66 Stat. 163 (1952), 8 U. S. C. 
1101-1503) repealed title 22, United States Code, sections 223-226b, which had 
provided travel restrictions during time of war or national emergency. 

Pertinent sections of the Immigration and Nationality Act provide: 

“Sec. 1101 (a) (8). The term ‘passport’ means any travel document issued 
by competent authority showing the bearer’s origin, identity, and nationality 
if any, which is valid for the entry of the bearer into a foreign country. 

“Spo. 1104 (hb). There is established in the Department of State a Bureau 
of Security and Consular Affairs, * * * 

“Spec. 1104 (c). Within the Bureau there shall be a Passport Office, a Visa 
Office, and such other offices as the Secretary of State may deem to be appro- 
priate, each office to be headed by a director. * * * 

“Sec. 1104 (d). The functions heretofore performed by the Passport Division 
and the Visa Division of the Department of State shall hereafter be performed 
by the Passport Office and the Visa Office, respectively, of the Bureau of Security 
and Consular Affairs. 

“Sec. 1185 (2). When the United States is at war or during the existence 
of any national emergency proclaimed by the President * * * and the President 
shall find that the interests of the United States require that restrictions and 
prohibitions in addition to those provided otherwise than by this Section be im- 
posed upon the departure of persons from and their entry into the United States, 
and shall make public proclamation thereof, * * * 

“(b) * * * it shall, except as otherwise provided by the President, and sub- 
ject to such limitations and exceptions as the President may authorize and pre- 
scribe, be unlawful for any citizen of the United States to depart from or enter, 
or attempt to depart from or enter, the United States unless he bears a valid 
passport. 

“(e@) Any person who shall willfully violate any of the provisicas of this sec- 
tion, or of any order or proclamation of the President promulgated, or of any 
permit, rule, or regulation issued thereunder, shall, upon conviction, be fined not 
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more than $5,000, or, if a natural person, imprisoned for not more than five years, 
or both; * * ® 

“(d) The term ‘United States’ as used in this section includes the Canal Zone, 
and all territory and waters, continental or insular, subject to the jurisdiction of 
the United States. * * *” 

Criminal sanctions for violation of the passport laws are provided by sections 
1542, 1548, and 1544 of title 18 of the United States Code, as follows: 

1542. Whoever willfully and knowingly makes any false statement in an 
application for passport with intent to induce or secure the issuance of a pass- 
port under the authority of the United States, either for his own use or the use 
of another, contrary to the laws regulating the issuance of passports or the rules 
prescribed pursuant to such laws; or 

“Whoever willfully and knowingly uses or attempts to use, or furnishes to 
another for use any passport the issue of which was secured in any way by 
reason of any false statement— 

“Shall be fined not more than $2,000 or imprisoned not more than five years, or 
both. 

“1548. Whoever falsely makes, forges, counterfeits, mutilates, or alters any 
passport or instrument purporting to be a passport, with intent that the same may 
be used ; or 

“Whoever willfully and knowingly uses, or attempts to use, or furnishes to 
another for use any such false, forged, counterfeited, mutilated, or altered pass- 
port or instrument purporting to be a passport, or any passport validly issued 
which has become void by the occurrence of any condition therein prescribed 
invalidating the same— 

“Shall be fined not more than $2,000 or imprisoned not more than five years, 
or both. 

“1544. Whoever willfully and knowingly uses, or attempts to use, any passport 
issued or designed for the use of another ; or 

“Whoever willfully and knowingly uses or attempts to use any passport in 
violation of the conditions or restrictions therein contained, or of the rules pre- 
scribed pursuant to the laws regulating the issuance of passports; or 

“Whoever willfully and knowingly furnishes, disposes of, or delivers a passport 
to any person, for use by another than the person for whose use it was originally 
issued and designed— 

“Shall be fined not more than $2,000 or imprisoned not more than five years, 
or both.” 

II. SUMMARY OF CURRENT PASSPORT REGULATIONS 


Prior to the judicial requirement of procedural due process safeguards for the 
passport applicant, first voiced in Bauer v. Acheson ( (D.C, D. 1952) 106 F. Supp. 
445), the Passport Division of the State Department followed the following 
procedure : 

(1) When an application was received the files of the Department were exam- 
ined, and if there was nothing in those files to raise any questions regarding the 
person concerned, the passport was issued immediately, as a matter of routine; 

(2) If there was adverse information it was reviewed at a higher level in the 
Passport Division, and if the information was not such as to provide reasonable 
grounds for belief that the passport should be denied (i. e., in the cases of fugi- 
tives from justice, people who are mentally ill, those on a mission adverse to the 
national interests) then the passport was issued; 

If the information was not adequate to reach a fair decision * * * the proper 
investigative bodies of the Government were asked to make a further examina- 
tion. When this had been done the file was sent to the Security Division of the 
Department where it was evaluated to see whether it was persuasive. If not the 
passport was issued. Otherwise, the applicant was informed that his travel was 
not considered in the best interests of the United States. 

(3) If the case was complicated—if there were difficult questions—the Passport 
Division submitted the files and its decision to higher levels in the Department 
for decision, before the applicant was denied or granted a passport. The person 
concerned was informed that he could supply any additional information or 
discuss the case with officials of the Passport Division. 

(4) The political officers of the geographic areas in which the travel was to 
take place participated in the decision if the travel of the applicant was deemed 
to be harmful to the national interests. 

(5) Any new evidence or information was referred to the officers who first 
evaluated the case. 
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(6) An effort was made to inform the applicant of the reasons for the denial 
to the fullest extent possible within security limitations. 

(7) The applicant was informed of these procedures and also informed that 
he could be represented by counsel of his choice, and that he or his counsel, 
or both would be heard by the Chief of the Passport Division or some other 
responsible officer. (See Remarks of Secretary Acheson, June 18, 1952; Depart- 
ment of State Bulletin, July 7, 1952, pp. 41, 42.) 

Specifically, the preprocedural regulations of the Passport Division set out 
in Code of Federal Regulations, title 22, section 51.1-51.134, provided in their 
major substantive provisions (1) only the Secretary of State may issue passports 
in the United States (51.1); (2) passports shall be granted only to those owing 
allegiance, whether citizens or not, to the United States (51.2); (3) the Secre- 
tary authorized to refuse to issue a passport at his discretion, to restrict its use 
for certain countries, and to withdraw issued passports for the purpose of can- 
celing them or restricting their validity or use in certain countries (51.75) ; 
(4) the protection of the United States may be withdrawn from a person 
while he continues to reside abroad if such person has knowingly used his pass- 
port in violation of its conditions (51.76). 

Less than 2 months after the Bauer decision, see infra, the Department of 
State created a Board of Passport Appeals, provided rules of procedure for the 
Board, and incorporated into the Passport Regulations the standards for passport 
denials prescribed by the Internal Security Act, supra (C. F. R. 22: 51.135- 
51.170). 

These sections, as amended, provide as follows: 

Only passports limited for direct return to the United States shall be issued 
to (@) persons who are members of or who have terminated membership in tbh« 
Communist Party, where there is an unrebutted conclusion that they remain 
under its discipline; (0) persons who engage in activities supporting the Com- 
munist movement; (c) persons as to whom there is reason to believe “on the 
balance of all the evidence” that they are going abroad for the purpose of know- 
ingly and willfully advancing the movement (51.135). Only passports for direct 
and immediate return to the United States will be issued to a person when it 
appears to the Secretary’s satisfaction that the person’s activities would (1) 
violate United States laws; (2) prejudice the interests of the country (51.136). 
Applicant tentatively disapproved under the foregoing provisions to be notified 
in writing of the reasons as specifically as security permits, and may present 
his case with the aid of counsel informally to the Passport Division which shall 
review the record and advise applicant of the decision. Applicant may then 
appeal to the Board of Passport Appeals (51.137; 51.138). 

The Board, composed of not less than three Department officers appointed by 
the Secretary, shall adopt rules of procedure, and perform its duties by the 
majority of a panel of not less than three members (51.139); shall advise the 
Secretary of the action it finds necessary and proper, and may call for clarifica- 
tion of the record, further investigation, or other action (51.140). In making 
or reviewing findings of fact the Board shall be convinced by a preponderance of 
the evidence, as would a trial court in a civil case, but consistent and prolonged 
adherence to the Communist Party line on a variety of issues and through shifts 
and changes of that line to constitute, prima facie, a finding under 51.135 (b), 
(51.141). Applicant may be required at any stage of the proceedings in the 
Passport Division to make an oath or affirmation as to his membership in the 
Communist Party and an affirmative statement will bar a passport without 
further proceedings (51.142). The procedural safeguards of 51.137-51.142 to be 
afforded applicants falling within the standards of 51.135 or 51.136 (51.143). 

The rules of the Board (51.151-51.170) may be briefly summarized as follows: 
Organization of the Board (51.151); decision to be by majority vote, recom- 
mendations to be in writing and signed by participating members (51.152); 
Board to be assisted by counsel (51.153); Board may appoint an examiner 
(51.154) ; Chairman to preside at all Board hearings, pass upon all issues, 
administer oaths and affirmations (51.155); applicant required to exhaust ad- 
ministrative remedies in the Passport Office as set out in 51.137 and comply with 
the requirement for an oath as to Communist Party membership as set out in 
51.142, before petitioning for an appeal before the Board (51.156) ; petitions to 
be filed within 30 calendar days after adverse decision by the Passport Office 
(51.157) ; papers to be delivered personally, by registered mail or by leaving a 
copy at the offices of the Board (51.158) ; applicant to be notified in writing not 
less than 5 calendar days before hearing (51.159) ; parties may appear person- 
ally or by attorney (51.160) ; applicant’s attorney to be in good standing and 
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admitted before the Federal, State, or Territorial courts; officers or employees 
of the Department may not appear within 2 years after termination of service 
as attorney if they have dealt with any phase of applicant’s case (51.161) ; pur- 
pose of hearing to permit applicant to present all relevant and material infor- 
mation and he may request additional information or explanation from the 
Board as may be necessary to the preparation of his case, such requests to be 
acted upon promptly (51.162). 

Passport files not to be examined by applicant; applicant may present wit- 
nesses ; applicant and witnesses may be cross-examined (51.163). Formal rules 
of evidence not controlling, but Board to impose reasonable restrictions as to 
relevancy, competency, and materiality of evidence (51.164). Argumentation to 
be directed to application of regulations to the facts; no argument or motion rela- 
tive to legality or propriety of hearings or procedures to be entertained (51.165). 
Hearings to be private (51.166). Applicant or attorney may be excluded from 
hearing for misbehavior before the Board (51.167). Transcript to be made of 
hearings ; applicant and witnesses may examine own testimony (51.168). Board 
to recommend action to Secretary, who shall notify applicant as promptly as 
possible in writing of his decision (51.169). In determining whether there is a 
preponderance of evidence supporting the denial of a passport the Board shall 
consider the entire record, including the transcript of the hearing and such con- 
fidential information as it may have in its possession. The Board shall take into 
consideration the inability of the applicant to meet information of which he 
has not been advised, specifically or in detail, or to attack the creditability of 
confidential informants (51.170). 

Sections 52.1-52.9 of title 22, Code of Federal Regulations, pertaining to the 
validation and issuance of passports in wartime, although still in effect, are not 
summarized herein since these regulations are not currently in use because the 
country is not now at war. 

Sections 53.1-53.9, pertaining to the control of persons entering and leaving 
the United States in wartime, are summarized below, however, inasmuch as they 
are currently being enforced in view of the Korean National Emergency Procla- 
mation 2914 of January 16, 1950. These sections of the regulations, originally 
issued under the authority of title 22, United States Code, sections 223-226b, were 
reissued under the authority of the Immigration and Nationality Act of 1952, 
supra, by Presidential Proclamation No. 3004, of January 17, 1953. 

Departure from or entry into the continental United States, the Canal Zone, 
and all Territories, continental or insular, by a citizen or person owing allegiance 
to the United States restricted to those who bear a valid passport (53.1). 

Passports not required when traveling between United States and Hawaii, 
Puerto Rico, and the Virgin Islands, or any country or territory in North, Central, 
or South America; when following vocation of seamen; when a member of the 
Armed Forces; when specifically authorized by the Secretary of State (53.2). 

Passports need not be verified if citizen or person owing allegiance to the United 
States is returning from a foreign country after having gone on a matter vital 
to the war effort, or is a member of the crew of an aircraft carrying mail between 
the United States and the foreign country (53.3). 

Persons included on one passport considered as bearing a separate valid pass- 
port (53.4). 

The Secretary may prevent the departure from or entry into the United States, 
including the Canal Zone and all Territories, continental or insular, subject to 
the jurisdiction of the United States, of a citizen or a person who owes allegiance 
to the United States unless he bears a passport, issued by the Secretary, notwith- 
standing that he may be destined for or arriving from a place outside territory of 
the United States for which a valid passport is not required under these regu- 
lations : he may s'*« temporarily prevent the departure or entry of persons bearing 
a valid passport (53.5). 

The Secretary of State to be notified of attempts by citizens or persons owing 
allegiance to the United States to attempt to enter prohibited areas in a manner 
contrary to these regulations (53.6). 

Passport may be used in cases in which it is not required (53.7). 

Nothing in this part shall be construed to prevent the Secretary from exercis- 
ing the discretion resting in him to refuse to issue a passport, to restrict its use 
to certain countries, to withdraw or cancel a passport already issued, or to 
withdraw a passport for the purpose of restricting its validity or use in certain 
countries (53.8). 


“Continental United States” includes the territory of the several States and 
Alaska (53.9). 


29174—58—pt. 2——-9 
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Ill, SUMMARY OF THE AUTHORITY OF THE SECRETARY OF STATE REGARDING THE 
ISSUANCE OF PASSPORTS INCLUDING RECENT COURT DECISIONS 


The traditional position of the Department of State, prior to Bauer v. Acheson, 
infra, is set forth in the State Department release of May 24, 1952, which is set 
out below: 

“1. The Secretary of State has discretionary authority in the issuance of 
passports, both as a power inherent in the exercise of the Presidential authority 
to conduct foreign relations and as a matter of statutory law. 

“2. Various Secretaries of State have exercised the right to refuse passports 
or withdraw passports already issued. Various courts and attorneys general of 
the United States have rendered opinions in which the discretionary authority 
of the Secretary of State in the issuance of passports has been recognized. In 
an opinion of August 29, 1901, the Attorney General stated : 

“‘Substantial reasons exist for the use by Congress of the word “may” in 
connection with authority to issue passports. Circumstances are conceivable 
which would make it most inexpedient for the public interests for this country 
to grant a passport to a citizen of the United States. For example, if one of the 
criminal class, an avowed anarchist for instance, were to make such application, 
the public interests might require that his application be denied. 

“ ‘Without expressing any opinion as to whether a passport should be granted 
to Ng Faun, I advise you that it may, in your discretion, be granted or withheld.’ 

“In the case of Perkins v. Elg (307 U. S. 325 (1939)), the Supreme Court, 
after holding that the Secretary of State should be included in a decree declaring 
the plaintiff to be a natural-born citizen of the United States, had the following 
to say: 

“<“The decree in that sense would in no way interfere with the exercise of 
the Secretary’s discretion with respect to the issue of a passport but would 
simply preclude the denial of a passport on the ground that Miss Elg had lost 
her American citizenship.’ 

“3. For many years the Department has refused passports to persons for 
many reasons. For example, passports are denied when evidence in the Depart- 
ment’s files shows that the applicant for the passport is a fugitive from justice 
or mentally ill or likely to become a public charge abroad, et cetera. 

“4. For many years the Department has also refused passports to persons when 
it had in its files clear evidence that they had, on previous trips abroad, engaged 
in political activities in foreign countries. 

“5. The Department reexamined its policy respecting the issue of passports 
to Communists and persons believed to be Communists and subversives after 
both the judicial and legislative branches of the Government had made certain 
findings concerning the Communist movement in the United States. The United 
States Court of Appeals for the Second Circuit, in upholding the conviction of the 
11 leading Communists in New York, found that the conspiracy in which they 
were participants was a ‘clear and present danger to the United States.’ The 
Congress of the United States, in the Internal Security Act of 1950, made these 
findings: That there exists a worldwide Communist revolutionary movement, 
the purpose of which is by treachery, deceit, espionage, and sabotage to establish 
a Communist totalitarian dictatorship in countries throughout the world; that, 
due to the worldwide scope of the movement, the travel of Communist members, 
representatives, and agents from country to country is a prerequisite for the 
carrying on of activities to further the purpose of this revolutionary movement ; 
and that individuals in the United States, by participating in this movement, 
in effect, repudiate their allegiance to the United States and transfer their alle- 
giance to the foreign country which controls the Communist movement. 

“It was decided that, in view of the findings by the Court and the Congress, 
it would be inappropriate and inconsistent for the Department to issue a pass- 
port to a person if information in its files gave reason to believe that he is 
knowingly a member of a Communist organization or that his conduct abroad 
is likely to be contrary to the best interests of the United States. This policy 
has been followed since February 1951, and, in view of the national emergency 
proclaimed by President Truman and the conditions existing in various areas 
of the world, it is believed that it should be closely adhered to. 

“6. A passport certifies to foreign governments not only the citizenship and 
identity of the bearer, but requests them to permit him safely and freely to pass 
and, in case of need, to give all lawful aid and protection. Possession of the 
passport indicates the right of the bearer to receive the protection and good 
offices of American diplomatic and consular officers abroad. The right to receive 
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the protection of this Government is corelative with the obligation to give un- 
divided allegiance to the United States. A person whose activities, either at 
home or abroad, promote the interests of a foreign country or a political faction 
therein to the detriment of the United States or of friendly foreign countries 
should not be the bearer of an American passport. 

“7, Passports are refused only on the basis of very clear and definite reports 
from the investigative and security offices of this Department and of other 
Government departments and agencies and from foreign governments containing 
well-authenticated information concerning past and present activities and asso- 
ciations of the applicant. The decision not to issue a passport or to withdraw a 
passport already issued, does not represent the judgment of the Passport 
Division alone, but is reached after consultation by responsible officers of the 
Passport Division with security officers, and political and administrative officers 
of the Department. This group varies according to the area or areas in which the 
applicant desires to travel. The decision is therefore the decision of the Depart- 
ment. 

“8. Any applicant who has been refused a passport has every right and is 
given every opportunity to request further consideration of his case and may 
present any evidence or information which he may wish to have considered. 
The particularity with which he may be informed of the contents of the reports 
in the Department’s file depends, of course, upon the source and classification 
of such reports, but it is usually possible to inform him, in a general way, of the 
nature of the evidence and the information upon which he has been refused a 
passport. Any new evidence or information which the applicant may submit is 
referred to the officers who first examined the case for evaluation and expression 
of opinion as to whether a passport may be issued. The Department cannot 
violate the confidential character of passport files by making public any informa- 
tion contained therein. 

“9. The Secretary of State has the authority to establish any administrative 
procedures respecting passports which he may deem appropriate. These pro- 
cedures are under constant review and a continuing effort is made to see that 
they are fair and efficient. There is a board in the Passport Division for ques- 
tions of loss of nationality. The consultations between officers of the Passport 
Division and officers of other divisions of the Department and with the Foreign 
Service abroad, in effect, constitute in a given case a most fair and comprehensive 
board of review action in the denial of a passport in the interests of the United 
States.” 

The first judicial test of the discretionary power over the issuance of pass- 
ports claimed by the Secretary of State came in Bauer v. Acheson (D. ©. D. 1952, 
106 F. Supp. 445), which was an action seeking a declaratory judgment that the 
Secretary of State cannot revoke a passport on the ground that its holders’ 
activities are contrary to the best interests of the United States or to refuse to 
revalidate or renew it, other than for use only in returning to the United States. 
The Secretary contended that the issuance and revocation of passports was 
entirely within the realm of foreign affairs, and thus within the absolute dis- 
cretion of the executive branch. 

The 3-judge court, in a 2 to 1 decision, held that personal liberty includes the 
freedom to travel outside the United States and while this freedom is subject 
to reasonable regulation and control in the interest of the public welfare, the fifth 
amendment requires due process and equal protection of the laws in the exercise 
of that control. 

‘“* * * the regulation of passports must be administered, not arbitrarily or 
capriciously, but fairly, applying the law equally to all citizens without dis- 
crimination, and with due process adapted to the exigencies of the situation” 
(p. 452). 

Renewal or revalidation of the passport unless a hearing was granted within 
a reasonable time was ordered. 

Neither party appealed the decision. 

The kind of hearing required by the Bauer case was considered in two cases 
decided February 28, 1955. The first, Clark v. Dulles (D. C. D. 1955, 129 F. Supp. 
950), held that personally talking to and corresponding with the Under Secre- 
tary of State was “not a hearing in the sense that the law has in mind.” 

The second, Nathan vy. Dulles (D. C. D. 1955, 129 F. Supp. 951), held that when 
a passport has been denied after several months of informal interrogation and 
correspondence, plaintiff has not had a hearing, and not having granted a hearing 
the Secretary cannot argue that plaintiff has not exhausted his administrative 
remedies since “as a matter of practical fact he had none.” 
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Dr. Otto Nathan, executor of Hinstein’s will, applied for a passport December 
24,1952. After nearly 20 months of waiting he filed his complaint for a declara- 
tory judgment and for an injunction directing issuance of the passport. On 
March 15, 1955, 2 years after the date of application, District Court Judge 
Schweinhaut directed that Nathan be granted “an appropriate hearing” promptly. 
On June 1, 1955, finding that the hearing had not been granted, Judge Schwein- 
haut ordered the Secretary of State to “forthwith issue to the plaintiff a passport 
in the standard form and of the standard duration.” 

On June 2, the court of appeals ordered (1) that Nathan be accorded a “quasi- 
judicial hearing” on his application “with opportunity to the Government and 
to the appellee to offer evidence, such hearing to be * * * concluded within 3 
days * * *”’; (2) (8) that a report and recommendation based on the record of 
the hearing be rendered within 5 days after the hearing, that a copy be fur- 
nished to Nathan, and that he be allowed 3 days to file objections; (4) that a 
passport either be granted or denied within 10 days after rendition of the report; 
(5) that if the passport were denied “the State Department immediately either 
(a) inform this court and the appellee with particularity of the reasons for such 
denial or (b) show cause to this court with particularity for any failure to 
supply such reasons.” 

On June 6, the United States attorney advised the court by memorandum that: 
“The Acting Secretary of State having referred the passport application of Otto 
Nathan to the Board of Passport Appeals for review and recommendation and 
having received the report and recommendation of that Board, advises the court 
that the application * * * has been approved and * * * issued * * *” thus ren- 
dering the case moot, Dulles v. Nathan (D.C. Cir. 1955, 225 F. 2d 29). 

The memorandum also asserted that the review procedures of the Board of 
Passport Appeals had been made available to Nathan by a letter dated April 18, 
1955, signed by the Deputy Under Secretary of State, that Nathan had declined to 
avail himself of the procedures, and that they had been available to Nathan at all 
times since the denial of his application, July 8, 1954. 

On June 23, 1955, the court of appeals rendered its decision in the case of 
Shachtman v. Dulles (D. C. Cir. 1955, 225 F. 2d 988), which further clarified the 
relationship between the natural right to travel and the restraints which may 
lawfully be imposed thereon. 

Max Shachtman, chairman of the Independent Socialist League (which was on 
the Attorney General's subversive list) had appealed from the dismissal of his 
action to enjoin the Secretary from denying a passport solely on the basis of his 
affiliation with the league, and for a declaratory judgment that this ground of 
denial was legally insufficient. 

In its decision, the court agreed with Shachtman that the Secretary's discre- 
tion was subject to limited judicial scrutiny, notwithstanding the relationship 
between passports and the Executive’s power over the conduct of foreign affairs. 

The court recognized that the passport had ceased to be merely a political 
document and thus nonjusticiable in nature, and had become an essential pre- 
requisite to the lawful departure from this country. This being so, the standards 
of substantive due process required for regulation of the natural right to 
travel abroad, were not satisfied if the grounds for denial had no reasonable 
relation to the conduct of foreign affairs. The question was whether the refusal 
for the reason given was arbitrary. 

After noting that the league had attempted at least 15 times over a period of 
6 years to obtain a hearing from the Attorney General to challenge its inclusion 
upon his subversive list, as well as the fact that the listing was without notice 
or hearing the court said: 

“For us to hold that the restraint thus imposed upon appellant is not arbitrary 
would amount to judicial approval of a deprivation of liberty without a reason- 
able relation to the conduct of foreign affairs. Unless some additional reason is 
supplied for the denial, a citizen is prevented indefinitely from traveling to 
Europe while at the same time it is impossible for him to remove the cause, even 
though we must assume in the present state of the pleadings that he would be 
able to do so if afforded the opportunity” (pp. 943-944). [Italic added.] 

The Government did not appeal the case or grant the applicant a new hearing 
but issued the passport. 

Boudin v. Dulles (D. C. D. 1955) (136 F. Supp. 218), decided November 22, 
1955, held that the Secretary has no power to deny a passport on the basis 


of evidence not appearing upon the record and which the applicant has had no 
opportunity to meet. 
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In this case there was no question of a denial of procedural due process: 
Boudin had appealed to the Board of Passport Appeals, which had held a hear- 
ing, and made its recommendations to the Secretary. The issue was whether 
the Passport Regulations conferred limitless authority upon the Board and 


constituted an unreasonable regulation not comporting with substantive due 
process. 


The court held: 

“To uphold section 51.170 would grant to the Government the right to deny 
passports in an uncontrolled manner, with virtually absolute authority, at any 
time and in any way it sees fit. The right to a quasi-judicial hearing must mean 
more than the right to permit an applicant to testify and present evidence. It 
must include the right to know that the decision will be reached upon evidence 
of which he is aware and can refute directly. * * * It is not enough that 
section 51.170 requires the Board to take into consideration the inability of the 
applicant to meet the information of which he has not been advised, or to attack 
the credibility of confidential informants, for whether the Board does or does 
not do this no one can ever know” [italic added] (p. 222). 

The case was sent back for a hearing with all evidence “upon which the 
Office may rely for its decision under section 51.135” ordered to appear on 
the record “so that the applicant may have the opportunity to meet it and the 
court to review it.” 

Both parties appealed, Boudin v. Dulles (D. C. Cir. 1956) (235 F. 2d 532). 
The Court held that before a passport could be denied under section 51.135 
which specifies 3 different categories of persons to whom passports will be 
denied, the Secretary must bring the applicant within 1 of the classes by 
factual findings: “Since none were made here, the regulation, which the Secre- 
tary relied on exclusively in denying the passport, does not support his action.” 
(P. 535.) 

The Court specifically refused to consider the question of whether the Secre- 
tary could rely upon confidential information in reaching his decision, which 
Boudin denied, but recommended that if the passport were again refused, after 
the further consideration ordered, that the Secretary should “state whether his 
findings are based on the evidence openly produced, or (in whole or in material 
part) on secret information not disclosed to the applicant” (p. 5386). <A pass- 
port was subsequently issued to Boudin. 

Robeson v. Dulles (D. C. Cir. 1956) (235 F. 2d 810), applies the familiar rule 
that a plaintiff must exhaust his administrative remedies before seeking judicial 
relief to passport relief cases. Robeson’s action was for a decree enjoining the 
Secretary from continuing to deny him a passport and ordering him to issue 
one, and for a declaratory judgment that certain rules and regulations of the 
Board of Passport Appeals were unconstitutional and also violative of the 
Declaration of Human Rights. Robeson had refused to execute an affidavit con- 
cerning past or present membership in the Communist Party as required by 
Code of Federal Regulations, title 22, section 51.142, and had thus precluded 
administrative review of his case. 

The Court refused to consider Robeson’s arguments as to the invalidity of 
the regulations, saying: 

“We cannot assume the invalidity of a hearing which has not been held or 
the illegality of questions which have not been asked” (p. 811). 

This case is distinguishable from Nathan v. Dulles, supra, in that the lack of 
a hearing in Nathan’s case was due to the State Department’s lack of action, 
whereas here it was Robeson who refused to avail himself of the procedures 
offered by the Department. 

In Kraus v. Dulles (D. C. Cir. 1956) (235 F. 2d 840), decided July 5, 1956, the 
Court held that denial of a passport, including the question of whether the 
action is arbitrary or capricious or contrary to law is subject to judicial review. 
The Court found that the Department had applied a test of financial means or 
ability to Kraus which it did not apply generally, without establishing any 
classification justifying such discrimination, and concluded that this was both 
arbitrary and capricious. 

Dayton v. Dulles (D. C. Cir. 1956) (237 F. 2d 48), decided September 13, was 
similar to Boudin y. Dulles, supra, and was remanded to the district court with 
the same instructions. 
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The district court rendered its decision December 21, 1956 (146 F. Supp. 876), 
and held that a judgment by the Secretary that the public disclosure of the 
sources and details of the confidential information relied upon to deny a passport 
application “would be detrimental to our national interest by compromising 
investigative sources and methods and seriously interfere with the ability of the 
State Department and the executive branch to obtain reliable information 
affecting our national security” outweighs applicant’s claim that due process 
entitles him to confrontation of all witnesses and disclosure of all information 
used against him. 

This case is now on appeal. 

In this chronological summary of the judicial developments relative to the 
issuance of passports, no attempt has been made to include the many cases in 
which the Passport Office has avoided contact with the court by granting pass- 
ports in contested cases rather than disclose the sources of its confidential 
information. 
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LEGISLATIVE History or Bastc Passport Acts 


By Victor L. Edwards, Senior Specialist Division, Legislative Reference Service, 
Library of Congress 


11 Stat. 60 [H. R. 549], 34th Cong., 1st sess., c. 127, August 18, 1856, entitled 


“An Act to Regulate the Diplomatic and Consular Systems of the United 
States.” 


Reported back from House Committee on Foreign Affairs (no rept.) 2126; 
debated, amended and passed 2158; read to and passed by the Senate 2204; House 
notified of Senate action 2189; signed by Speaker of the House 2237; signed 
by President pro tempore of Senate 2229 (page references to Cong. Globe, 1856). 

The legislative history set out above does not reveal the intent of the Congress 
in passing 11 Stat. 60. Sec. 23 of Stat. 11: 60 read: 

“And be it further enacted that the Secretary of State shall be authorized to 


grant and issue passports, and cause passports to be granted, issued, and 
verified in foreign countries, * * *” 


12 Stat. 754 [H. R. 732], 37th Cong., 3d sess., c. 79, March 3, 1863, entitled “An 
Act making Appropriations for Sundry Civil Expenses of the Government, for 
the year ending June 30, 1864, and for other purposes.” 


Reported from House Committee of Ways and Means 826; debated in House 
1010, 1394-1399; passed House 1537; Senate advised of House action 1509; 
debated in Senate 1514-1521, 1522; passed Senate 1523; House disagrees with 
Senate amendment and asks for conference 1525; conference report (not written) 
concurred in by Senate 1526; Bill signed by President 1530. (Page references 
to Cong. Globe, 1863). 

Mr. Sumner, by direction of the Committee on Foreign Relations offered the 
following amendment: 

“ * * * That so much of the act approved August 18, 1856 [See 11 Stat. 60, 
supra] * * * as prohibits the granting of passports to any other than citizens of 
the United States, shall be, and is hereby, repealed, so far as that prohibition 
may embrace any class of persons liable to military duty by the laws of the 
United States.” 

The amendment was agreed to upon the strength of Senator Sumner’s state- 


ment: “That has become necessary by a clause inserted in the conscription act 
the other day” (p. 1521). 


14 Stat. 54 [H. R. 568], 39th Cong., 1st sess., c. 102, May 30, 1866, entitled “An 
Act to repeal Section 23 of Chapter 79 of the Acts of the Third Session of the 
387th Congress, relating to Passports.” 

Reported from Committee on the Judiciary 2497; bill passed 2498; referred 
to Senate Committee on the Judiciary 2519; reported out with amendment, de- 
bated and passed 2612; House sends bill with Senate amendment to Committee 
2734; House concurs in Senate amendment 2838; signed by Speaker of House 
2859; signed by President pro tempore 2852 (page references to Cong. Globe, 
1866). 

The Senate amendment read: “and hereafter passports shall be issued only te 
citizens of the United States.” 

32 Stat. 386 [H. R. 8129], 57th Cong., 1st sess., c. 1088, June 14, 1902, entitled 
“An Act to amend sections 4076, 4078, and 4075 of the Revised Statutes.” 
Introduced by Rep. Hitt, referred to Committee on Foreign Affairs 489; reported 

back with amendments (H. Rept. 559) 1891; made special order 4992; debated, 

amended and passed 5697; referred to Senate Committee on Foreign Relations 
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5723; reported back (no report), debated and passed 6588; examined and signed 
6709, 6712, 6780 ; approved by President 6883. (Page references to 35 Cong. Rec.) 

“The purpose of the amendment [‘‘No passport shall be granted or issued to or 
verified for any other persons than those owing allegiance, whether citizens or 
not, to the United States] * * * is to secure the sanction of law to the granting 
of passports to residents of our insular possessions, and thus enable this Gov- 
ernment to extend to them a full measure of protection abroad.” 

Letter from John Hay, January 4, 1902, to Hon. R. R. Hitt, Chairman, House 
Committee on Foreign Affairs, H. Rept., p. 1. 


44 Stat. 887 [H. R. 12, 495], 69th Cong., 1st sess., c. 772, July 3, 1926, entitled 
“An Act to regulate the issue and validity of passports, and for other purposes.” 


Introduced by Representative Moore, referred to Committee on Foreign Affairs 
10354; reported back (H. Rept. 1358), 10690; amended and passed House 11705, 
11706 ; referred to Senate Committee on Foreign Relations 11729; reported back 
(S. Rept. 1177) 12471; passed Senate 12966; examined and signed 12995, 13035; 
presented to the President, 13041; approved, 13094. (Page references to 67 
Congressional Record.) 

Neither report indicated the intent of the Congress in passing 44 Stat. 887. 

(Victor L. Edwards, Senior Specialist Division, April 3, 1957.) 
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GrocraPpHic Limrrarions oN Vauipiry or Passports Durine Past 40 
YEARS AND THEIR APPLICATION TO THE CASES OF JOURNALISTS 


(By Ashley J. Nicholas, Chief, Passport Legal Division, Passport Office, 
Department of State) 
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I, PRESENT LAW AND GENERAL REGULATIONS 


Section 211a of title 22 of the United States Code reads as follows: 
“AUTHORITY TO GRANT, ISSUE AND VERIFY PASSPORTS 


“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, verified in foreign countries by diplomatic representatives 
of the United States, and by such consul generals, consuls, or vice consuls when 
in charge, as the Secretary of State may designate, and by the chief or other 
executive officer of the insular possessions of the United States, under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify such passports. July 3, 

1926, c. 772, Sec. 1, 44 Stat. 887.” 

The Secretary of State is authorized by sections 51.75 and 51.77 of title 22 of 
the Code of Federal Regulations to restrict passports of individuals and to make 
general regulations regarding the restriction of passports. 

“Refusal to issue passport. The Secretary of State is authorized in his discre- 
tion to refuse to issue a passport, to restrict a passport for use only in certain 
countries, to restrict it against use in certain countries, to withdraw or cancel a 
passport already issued, and to withdraw a passport for the purpose of restricting 
its validity or use in certain countries.” 

“Secretary of State authorized to make passport regulations. The Secretary 
of State is authorized to make regulations on the subject of issuing, renewing, 
extending, amending, restricting, or withdrawing passports additional to the rules 
in this part and not inconsistent therewith.” 

It is a criminal offense under section 1544 of title 18 of the United States Code 
to use a passport in violation of the restrictions contained therein. 

“Whoever willfully and knowingly uses or attempts to use any passport in viola- 
tion of the conditions or restrictions therein contained, or of the rules prescribed 
pursuant to the laws regulating the issuance of passports: 

“Shall be fined not more than $2,000 or imprisoned not more than five years or 
both.” 

Legally, journalists are not exempt from restrictions on the issue of passports. 
See Legal Adviser’s memorandum of February 5, 1951 (tab A). 
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Section 953 of title 18 of the United States Code provides: 


“PRIVATE CORRESPONDENCE WITH FOREIGN GOVERNMENTS 


“Any citizen of the United States, wherever he may be, who, without authority 
of the United States, directly or indirectly commences or carries on any corre- 
spondence or intercourse with any foreign government or any officer or agent 
thereof, with intent to influence the measures or conduct of any foreign govern- 
ment or of any officer or agent thereof, in relation to any disputes or contro- 
versies with the United States, or to defeat the measures of the United States, 
shall be fined not more than $5,000 or imprisoned not more than three years or 
both. 

“This section shall not abridge the right of a citizen to apply, himself or his 
agent, to any foreign government or the agents thereof for redress of any injury 
which he may have sustained from such government or any of its agents or 
subjects.” 

In a memorandum and order for the continuance of motion, in the United States 
District Court for the Northern District of California, in the case of United 
States v. John William Powell, Judge Goodman, on March 20, 1957, stated: 

“In the opinion of the Court, it has no power to interfere with the foreign 
policy of the United States as formulated by the Executive Branch of the gov- 
ernment by directing the State Department to validate the passport of Mr. Wirin 
for travel to Communist China.” 

Title 22, United States Code, 1732, reads as follows: 

“Release of citizens imprisoned by foreign governments. Whenever it is made 
known to the President that any citizen of the United States has been unjustly 
deprived of his liberty by or under the authority of any foreign government, it 
shall be the duty of the President forthwith to demand of that government the 
reasons of such imprisonment; and if it appears to be wrongful and in violation 
of the rights of American citizenship, the President shall forthwith demand the 
release of such citizen, and if the release so demanded is unreasonably delayed or 
refused, the President shall use such means, not amounting to acts of war, as he 
may think necessary and proper to obtain or effectuate the release: and all the 
facts and proceedings relative thereto shall as soon as practicable be communi- 
cated by the President to Congress.” 


II, RESTRICTIONS ON TRAVEL TO ENEMY TERRITORY 


The Rules of Land Warfare (1940) of the War Department of the United States 
provide: 

“215 All intercourse between the territories occupied by belligerent armies, 
whether by traffic, by letter, by travel, or in any other way, ceases. This is the 
general rule to be observed without special proclamation. 

“216 Exceptions to rule-—Exceptions to this rule, whether by safe-conduct, 
or permission to trade on a small or large scale, or by exchanging mails, or by 
travel from one territory into the other, can take place only according to agree- 
ment approved by the Government or by the highest military authority. Contra- 
ventions of this rule are highly punishable.” 

Articles XXXVI and XXXIX of the regulations annexed to convention IV, 
signed at The Hague on October 18, 1907, respecting the laws and customs of war 
on land, provide: 

XXXVI “An armistice suspends military operations by mutual agreement 
between the belligerent parties. If its duration is not defined, the belligerent 
parties may resume operations at any time, provided always that the enemy is 
warned within the time agreed upon, in accordance with the terms of the 
armistice.” 

XXXIX “It rests with the contracting parties to settle, in the terms of the 
armistice, what communications may be held in the theater of war with the 
inhabitants and between the inhabitants of one belligerent State and those of the 
other.” 

“The Congress and the President are the constitutional judges of war and 
peace and their decisions should be abided in patience by people and courts” 
(United States v. Oglesby Grocery Co. et al., 264 Federal 692). 

The Department did not issue passports for Germany or Austria between the 
time of the armistice on November 11, 1918, and the end of war March 8, 1921, 
but did permit certain travel to those countries without passports. 
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“The Department is not now issuing or authorizing issuance or amendment of 
passports for Germany. However, the Department interposes no objection to 
the entry into Germany of Americans who have important and urgent business 
to transact there. In view of the present situation, such persons should under- 
stand that they go upon their own risk. They cannot be guaranteed the same 
protection which they might expect under normal conditions” (the Secretary 
of State (Lansing) to all missions in Europe except Paris, telegram of July 26, 
1919, MS. Department of State, file 188/1081). 

“Inasmuch as the United States is in a state of war, passports cannot be issued 
valid for travel in enemy countries. However, the Department has decided that 
in the future passports valid for travel in adjoining countries may be delivered 
to American citizens in enemy countries provided there is attached to each pass- 
port a statement that, during the continuance of a state of war between the 
United States and the country in which the person is sojourning, the passport 
is not to be used in that country. 

“When delivering the passports the applicants should be carefully warned that 
the passports may not be used in enemy countries and they should be advised 
to obtain certificates of identity for their use while in such countries. The cer- 
tificates of identity should be good for the period for which the applicants’ pass- 
ports are valid” (Assistant Secretary of State (Adee) to diplomatic and consular 
officers in Europe, No. 13, Jan. 26, 1921, MS. Department of State, file 138/1414c). 

The same policy was not in effect at end of World War II inasmuch as all 
enemy territory was occupied by the United States or its allies. 

During the period of hostilities in Korea we did not grant passport facilities 
for travel to North Korea or Communist China. 

At a press conference on February 19, 1957, Secretary Dulles stated: 

“We shouldn’t forget that the Chinese Communists have fought the United 
Nations, and the United States, in Korea and they are largely responsible for 
nearly 150,000 United States casualties, that activity has only been suspended 
by an armistice, and that the Chinese Communists have prevented the political 
settlement which was supposed to succeed the armistice after 6 months; that it 
has seized by force Tibet; that it has fomented, or did foment, the war in Indo- 
china; that it today threatens to use force against Taiwan (Formosa) and the 
United States position there as a treaty partner of the Republic of China; that 
it holds in the vilest prison conditions 10 American citizens, 6 of whom are mis- 
sionaries, and that it conducts a vicious campaign against the United States, and 
against the principles of the United Nations, wherever it can.” 


III. STATUS OF CORRESPONDENTS AND JOURNALISTS UNDER INTERNATIONAL LAW IN TIME 
OF WAR 


Newspaper correspondents and journalists have both rights and liabilities in 
time of war. 


Article 81 of the Prisoners-of-War Convention signed at Geneva on July 27, 
1929, provides: 

“Individuals who follow armed forces without directly belonging thereto, such 
as newspaper correspondents and reporters, sutlers, contractors, who fall into 
the enemy’s hands and whom the latter thinks expedient to detain, shall be 
entitled to be treated as prisoners of war, provided they are in possession of a 
certificate from the military authorities of the armed forces which they were 
accompanying.” 

Paragraph 76 of the Rules of Land Warfare of the War Department of the 
United States (1940) contains the following subparagraph. 

“g. ‘Inhabitants—Persons whose services are of particular use to the hostile 
army or its government, such as the higher civil officials, diplomatic agents, 
couriers, guides, etc., also all persons who may be harmful to the opposing state 
while at liberty, such as prominent and influential political leaders, journalists, 
local authorities, clergymen, and teachers, in case they incite the people to 
resistance, may be made prisoners of war.’ ” 

The following extracts from the Digest of International Law by Hackworth, 
volume VII, pages 107 and 108 are of historic interest. 

“During the Russo-Japanese War a German vessel chartered to an American 
owner of a newspaper cruised in the neighborhood of the Japanese fleet. On 
board was a person who purported to be acting as a newspaper reporter for a 
pro-Russian newspaper. The vessel was seized by a Japanese warship and was 
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condemned by the Sasebo prize court for unneutral service on the ground that 
the news gathered was to be supplied to Russian authorities. The court said: 
‘To watch one of the belligerents and report military secrets to the other con- 
stitutes unneutral service, and international law allows the condemnation of 
vessels employed for such a purpose.’ 

“An appeal was dismissed by the higher prize court. 

“During the Russo-Japanese War the Russian Ambassador informed the 
Department of State that the Russian Navy had declared: 

“*In case neutral vessels, having on board correspondents who may communi- 
cate war news to the enemy by means of improved apparatus not yet provided for 
by existing conventions, should be arrested off the coast of Kwantung or within 
the zone of operations of the Russian fleet, such correspondents shall be regarded 
as spies and the vessels provided with wireless telegraph apparatus shall be 
seized in lawful prize.’ ” 

Secretary Hay took note of the declaration and stated that the United States 
did not “waive any right it may have in international law.” 


IV. GEOGRAPHIC RESTRICTIONS ON VALIDITY OF PASSPORTS 


For some years prior to the outbreak of World War I, passports were valid 
for all countries. Beginning December 9, 1914, passports were made valid for 
specific countries and for specific purposes. This practice continued through the 
war. This Government did not, during the period of our neutrality, place a ban 
on the issuance of passports for either neutral or belligerent countries but insisted 
that American citizens had the right to travel on the high seas, even on the 
merchant ships of belligerent nations. American citizens were, however, advised 
to avoid unnecessarily countries which were at war and particularly to avoid if 
possible passing from one opposing belligerent country to another (via neutral 
countries). 

Early in 1915 restriction was placed on the issue of passports for Belgium 
because of the famine conditions in that country. 

After we entered the war applicants were required to submit evidence of the 
necessity for their travel and travel was very much restricted. Newspaper corre- 
spondents were permitted to travel in allied and neutral countries, but were not 
permitted to go into enemy territory. 

On February 20, 1919, more than 3 months after the armistice, the Department 
authorized American newspaper correspondents to go into territories of Central 
Powers but did not validate their pasports for those countries. This was after the 
demobilization of the German and Austro-Hungarian armies, the surrender of 
the German fleet and the allied occupation of the Rhineland. 

The restrictions on the issue of passports generally was gradually relaxed with 
respect to all countries except Germany, Austria, and Russia. Later after the 
official end of the war these restrictions also were relaxed and beginning July 
18, 1922, passports were written valid for: “All countries including Denmark and 
Sweden.” Those countries were mentioned specifically because of their regula- 
tions requiring aliens to have passports specifically validated for their countries. 
In 1924 the regulations of Denmark and Sweden had been changed and passports 
were written valid for: “All countries.” 

By September 1923 the Department had relaxed the restriction on travel to 
the Soviet Union and put out a circular advising persons going to that country 
that the Polish-Soviet border was closed and that travelers to Soviet Russia 
might proceed by way of Riga or Reval. 

After the outbreak of the war in Ethiopia in 1935 the Department refused to 
issue pasports for ordinary travel to that country. 

However, one of the exceptions to the policy was: 

“1. Recognized representatives of American newspapers, press associations, 
magazines, and motion-picture companies. This category might also include well- 
known writers who are not directly associated with any of the foregoing 
organizations.” 

In August 1937 the Department decided that because of the disturbed conditions 
in the Far East, the issue of passports for travel to China should be restricted. 
Among the excepted classes of persons were: “bona fide newspaper corre- 
spondents.” 

After the outbreak of the Civil War in Spain in 1936 the Department restricted 
the issue of passports to that country and later stamped passports: “This pass- 
port not valid for travel in Spain.” An exception to this policy was the issue 
of passports to persons who were: “bona fide representatives of American news- 
papers duly assigned to Spain.” 
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Upon the outbreak of World War II the Secretary issued Departmental Order 
No. 811 of September 4, 1939 (tab B) declaring invalid for travel in Europe all 
outstanding passports of persons in the United States and providing that all 
applicants for passport facilities should submit documentary evidence of the 
imperativeness of their proposed trips. Bona fide newspaper correspondents on 
ussignment to Europe were granted passports under this policy. 

On November 17, 1939, the Acting Secretary of State issued Departmental 
Order No. 827 (Tab C) prescribing regulations under the provisions of section 
5 (a) of the Neutrality Act of 1939 relating to travel in combat areas and on 
belligerent vessels. Under these regulations, the Secretary of State specifically 
authorized the travel of certain news correspondents. 

Departmental Order No. 888 of October 11, 1940 (Tab D) provided that except 
for travel within the Western Hemisphere, each passport should set forth the 
specific countries to be visited and the purpose of the travel. 

Presidential proclamation 2523 of November 14, 1941, and Departmental Order 
No. 1063 of November 25, 1941, placed into effect the travel control regulations 
as authorized by the act of May 22, 1918 (40 Stat. 569), as amended by the act 
of June 21, 1941 (Public Law 114, 77th Congress). 

After the entry of the United States into World War II, travel to areas outside 
of the Western Hemisphere was in effect restricted to that necessary in the war 
effort. Travel of bona fide war correspondents was considered to fall in this 
category. In the meantime, the War and Navy Departinents set up systems of 
accreditation of journalists working in war areas and the issue and limitation of 
passports to such persons was coordinated with those Departments. 

On November 20, 1943, the Joint Chiefs of Staff set up a system of military per- 
mits for entry into military theaters of operation. Thereafter, passport facilities 
for such areas were not granted without the general or specific authorization of 
the Joint Chiefs of Staff. General authorization was given to the Department 
of State to document various categories of persons including: “lb (2) Duly 
accredited war correspondents.” This system of documentation was continued 
after the end of hostilities for travel to enemy territories occupied by the Amer- 
ican, British, and French forces, until the peace treaties with the respective enemy 
countries became effective. 

During 1944 the question was raised as to the travel of newspaper correspond- 
ents from Sweden to Finland. On June 21, 1944, the American Legation at 
Stockholm was advised that the passports could be validated. On August 12, 
1944, the policy was reversed. On September 8, 1944, after the Finnish-Russian 
truce was signed and the Finnish-German diplomatic relations were ruptured, 
the validation of the passports of the correspondents was again authorized. 

After December 3, 1945, passports generally were valid for all countries except 
enemy territory occupied by American, British, and French forces. Various 
stamps were used for the limitation from time to time. Korea was deleted on 
December 9, 1948. Trieste was deleted on December 1, 1950. Germany was 
deleted on January 16, 1951. The use of the military area stamp was discon- 
tinued on April 28, 1952. 

On May 1, 1952, the Department of State announced (tab E) that thereafter 
all passports would be stamped: “This passport is not valid for travel to Albania, 
Bulgaria, China, Czechoslovakia, Hungary, Poland, Rumania, or the Union of 
Soviet Socialist Republics unless specifically endorsed under authority of the 
Department of State as being valid for such travel.” 

The announcement indicated that in certain cases the travel would be author- 
ized. The passports of numerous bona fide news correspondents were endorsed 
for travel to the Soviet Union and other countries. 

Press release No. 630 dated October 31, 1955 (tab F), indicates that Secretary 
Dulles had announced at Geneva that thereafter special passport validation would 
not be required for travel to Czechoslovakia, Hungary, Poland, Rumania, and 
the Union of Soviet Socialist Republics, and that in the future passports would 
be stamped : 

“This passport is not valid for travel to the following areas under control of 
authorities with which the United States does not have diplomatic relations: 
Albania, Bulgaria, and those portions of China, Korea, and Vietnam under Com- 
munist control.” 

Since the date of the announcement it has been the policy of the Department not 
to grant passport facilities to anyone for travel to any of the countries men- 
tioned in the new stamp. 
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In press release No. 565 of October 31, 1956 (tab G), the Department announced 
that passports were not being issued, extended, or renewed for travel in Egypt, 
Israel, Jordan, and Syria, and that passports would be endorsed to indicate that 
they are not valid for travel in those countries. The release stated that an ex- 
ception would be made if the Department was convinced that the travel of the 
applicant would be in the best interests of the United States. Bona fide news 
correspondents have been included in the category of exceptions. 

In press release No. 567 of November 2, 1956 (tab H), the Department an- 
nounced that with the exception of persons in certain Middle Eastern countries, 
all outstanding passports were invalid for travel in Egypt, Israel, Jordan, and 
Syria. 


V. POLICY IN CERTAIN COUNTRIES 
A. Bulgaria 


On May 15, 1946, passports, unless otherwise restricted, bore a stamp indicating 
they were valid for all countries, except certain occupied military areas, if the 
bearer was able to obtain a Visa. Under this practice American citizens were 
able to travel to Bulgaria. On February 24, 1950, after diplomatic relations 
with Bulgaria were broken off, passports were stamped: “Not valid for Bul- 
garia.” 

In 1954 the Department informed two newsmen that there was no objection 
to the use, as a travel document, of an affidavit in lieu of passport to which a 
Bulgarian affidavit could be affixed. One of the newsmen was refused a visa by 
the Bulgarian authorities. The other one obtained a visa and visted Bulgaria in 
March 1955. 

B. Czechoslovakia 


Beginning in May 1946 passports were valid for Czechoslovakia provided 
Czechoslovak visa could be obtained. During 1948 and 1959 a number of Amer- 
ican citizens in Czechoslovakia were subject to harassments, including arrest 
and detention, which resulted in the Department informing prospective visitors 
to Czechoslovakia that only absolutely essential travel should be undertaken. 

As conditions did not improve beginning on June 12, 1951, passports were 
stamped: “Not valid for travel to Czechoslovakia.” On June 26, 1951, Depart- 
ment stated in specific case of a newspaper correspondent that until conditions 
should change only exception contemplated was possible visit of correspondents 
for specific purpose of covering Oatis’ trial. The correspondent was advised that 
he should not consider the visit until that time. Upon the release of Oatis and 
beginning April 28, 1952, passports were stamped as not valid for travel to 
Czechoslovakia unless specifically endorsed for such travel by the Department. 

Since November 1, 1955, no restriction against travel to Czechoslovakia has 
been placed on passports in general. 


OC. Hungary 


Immediately after World War II entry into Hungary was controlled by the 
Allied Control Commission which gave blanket authority for entry into Hungary 
to all accredited American war correspondents with allied troops; other Ameri- 
can newspaper correspondents being required to apply to the Commission for 
clearance (tab L). 

On December 21, 1949, as the result of the imprisonment in Hungary of an 
American citizen, and the inability of this Government to obtain his immediate 
release, all passports other than those for travel on official business or those 
issued to bona fide newspapermen were stamped: “Not valid for travel to 
Hungary.” After continuous efforts by this Government, the citizen referred to 
was released on April 28, 1951, and on May 1, 1951, passports were again validated 
for Hungary. 

On December 28, 1951, passports of all persons except those traveling on official 
business were again stamped: “Not valid for travel to Hungary.” This restric- 
tion applied also to American correspondents and was the result of the action of 
the Hungarian Government in imprisoning four American fliers, and refusing 
permission to American officials to visit them. 

In June 1953, small group of American newspapermen received an invitation to 
attend World Peace Council at Budapest and on June 12 the Department ap- 
proved validation of their passports for one round trip to Hungary if assurance 
of Hungarian visas was given. 

On October 21, 1955, the restriction on travel to Hungary was removed, along 
with restriction on travel to other countries behind the Iron Curtain. 
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On February 3, 1956, restriction was again placed on travel to Hungary. 
Exceptions: Accredited news correspondents ; persons having bona fide business 
interests in Hungary and Foreign Service officers assigned to or traveling through 
Hungary on official travel and diplomatic couriers. This action was taken as 
a result of persecution of Hungarian employees of the United States Legation. 


D. Yugoslavia 


In 1946, following a series of incidents involving American citizens, passports 
were not issued to persons desiring to go to Yugoslavia beginning on May 23, 
1947, passports were stamped invalid for travel to Yugoslavia. On September 
19, 1947, the field was informed that this restriction did not apply to bona fide 
American correspondents. On March 30, 1950, the practice of stamping passports 
“Not valid for travel to Yugoslavia” was abandoned. 


E. China 


Beginning January 1, 1944, China was considered a military theater of opera- 
tions and the only persons proceeding there were those approved by the Joint 
Chiefs of Staff. This included accredited war correspondents. 

After the end of hostilities the military permit system was abandoned as to 
China but travel was restricted for a period due to the unsettled conditions. 
After December 3, 1945, there was no general validation stamp used precluding 
the use of passports in China. 

On October 19, 1950, the Department advised the American consul general 
at Hong Kong that it perceived no necessity at the time for invalidating all pass- 
ports for travel to Communist-controlled China; that if the consul general felt 
that travel to China of any particular individual would be inimical to the 
national interests of the United States, the passport of such person should 
be invalidated for such travel; and that travel of other American citizens to that 
area should be actively discouraged. 

On May 1, 1952, the Department announced (tab E) that passports were not 
valid for the Iron Curtain countries, including China, unless specifically en- 
dorsed for such travel and that all passports were being so endorsed. The press 
release indicated that passports might be so endorsed in appropriate cases. 

At a press conference on October 1, 1952 (tab 1), Secretary Acheson denounced 
the attendance at the so-called Peiping Peace Conference of American delegates 
and indicated that certain of them had violated the law by traveling to China 
in violation of the restrictions contained in their passports. 

To avoid validating for China passports of persons who were permitted to go 
to Taiwan, the Department started using on June 3, 1952, a stamp reading: 

“The reference to China in the foregoing stamp does not apply to Taiwan 
(Formosa ).” 

On September 10, 1955, the Department released (tab J) the text of an agree- 
ment between the Ambassadors of the United States and the Peoples Republic of 
China regarding the repatriation of Americans in China to the United States 
and the repatriation of Chinese in the United States to China. Under the terms 
of the agreement, persons of dual nationality (American and Chinese) in the 
United States are permitted to go to China. Passports are not issued; the travel 
control regulations are waived. 

After the Communist conquest of the mainland of China, all American news 
correspondents except a few favorable to their cause were compelled to leave. 
However, by the summer of 1954, the authorities of the Communist regime began 
inviting American newspapers to open offices in China. One of the leading news- 
papers took up the matter with the Department and was informed that passports 
would not be issued for China. On August 8, 1956, the consul general at Hong 
Kong advised the Department that various American news agencies, newspapers, 
and correspondents had been invited by the Communist regime to send represent- 
atives or come to China. Although most of the persons and publications were 
quite reputable, the consul general indicated the list included three persons who 
had “in the past done ‘yeoman’ work for Chinese Communists and could be 
expected to do so again if admitted to mainland.” The matter of authorizing 
the travel to China was then considered on the highest level and a press release 
was issued (tab K). The Department took the position that any travel by Amer- 
icans to Communist China would jeopardize the conduct of foreign relations and 
would work against the national interest of the United States by (a) militating 
against our negotiations to bring about release of American citizens held as 
political hostages in Communist China, and (0) tending to defeat our efforts and 
pressures to penalize Chinese Communists for refusal to adhere to generally 
accepted international standards. 
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The only passport which the Department has validated for China since May 1, 
1952, was that of the personal aid to the Secretary General of the United Na- 
tions, who accompanied the Secretary General to Peiping on a mission for the 
United Nations in connection with the release of American prisoners in China. 
The validation was made on December 2, 1954, and was as follows: 

“This passport is valid for one trip to Peking, China, on important interna- 
tional business for the United Nations.” 


VI. CONCLUSIONS 


(a) In time of war, under international usage news correspondents and 
journalists have a unique status, having both privileges and disabilities. 

(b) Newspaper correspondents have no legal rights to preference in obtaining 
passports or traveling in restricted areas. 

(c) As a matter of policy, newspaper correspondents are regularly given pref- 
erential treatment in the issue of passports for travel in restricted areas. 

(d) The physical safety of the news correspondents is not a determining factor 
in deciding whether or not they will be given passport facilities for a restricted 
area. 

(e) Correspondents are not given passport facilities for travel to enemy terri- 
tory. The matter of giving them permission to travel in enemy territory between 
the signing of an armistice and the establishment of peace is one falling within 
the jurisdiction of the President as the Commander in Chief of our Armed 
Forces. 

(f) As an instrument of foreign policy, this Government has put pressure on 
certain foreign governments by refusing to allow American citizens, including 
journalists, to travel to those countries. 

(g) Section 1732 of title 22 of the United States Code not only gives the 
President a right, but imposes on him the duty, of refusing to permit American 
journalists to go to Communist China, if the President thinks that such action 
is necessary and proper to effect the release of Americans who are unjustly 
detained by the Communist Chinese regime. 


(Following are documents lettered A-—L, referred to in the above 
study.) 








A 
DEPARTMENT OF STATE, 
Tue Leeat ADVISER, 
February 5, 1951. 
To: CON—Mr. Boykin. 
From : L—Mr. Fisher. 
Subject : Issuance of passports to Communist journalists. 

In your memorandum of November 16, 1950, you request a legal opinion con- 
cerning the applicability of section 1 (b) of the Internal Security Act of 1950 
regarding “freedom of press or of speech as guaranteed by the Constitution of 
the United States” to the denial of passports to newspaper correspondents who 
are known or believed to be Communists. You call attention to section 6 of the 
act, Which makes it unlawful to issue passports to any individual “knowing or 
having reason to believe that such individual is a member” of an organization 
registered or required to be registered by final order of the Subversive Activities 
Control Board. 

It appears that for some time it has been the general policy of the Department 
to refuse passports to Communists generally aS persons whose presence abroad 
would be inimical to the best interests of the United States, but to make an excep- 
tion in cases of Communists who were journalists, because such refusals might 
subject us to criticism abroad for abridging freedom of the press and freedom 
of information. It does not appear to have been contended, however, in connec- 
tion with the formulation of such policy that the refusal of a passport to a jour- 
nalist to go abroad would have constituted a violation of the constitutional guar- 
anty of freedom of the press as contained in the first amendment to the Consti- 
tution. The immediate question under consideration in the Department seems 
to be whether that policy should now be changed, even though the prohibition 
in the Internal Security Act against the issuance of passports is not yet operative. 
Obviously, if the Secretary of State had authority in the exercise of his discre- 
tion to refuse passports to Communist newspaper correspondents before the 
enactment of the Internal Security Act, that authority has not been diminished 
by the enactment of the act. The act merely makes what was before a discre- 
tionary right of refusal mandatorily exercisable in certain specified contingencies 
The right of the Secretary of State, in his discretion, to grant or withhold a pass- 
port as the public interests required, had been recognized by the Attorney General 
(28 Op. Atty. Gen. 509) and by the Supreme Court (Perkins v. Elg, 307 U. S. 
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). 

Section 6, by its terms, applies only when the organization involved has actually 
registered under the act or when there is in effect a final order of the Subversive 
Activities Control Board requiring the organization to register. It is my under- 
standing that at the present time no Communist organizations have registered, 
and the Subversive Activities Control Board has not yet issued a final order 
requiring any such organization to register. It is my opinion, however, that the 
policy underlying this section of the Internal Security Act would justify a change 
in the present policy of the Department in the exercise of its authority with 
respect to journalists. It would seem to me that if information in the files of 
the Department gives reason to believe that a journalist applying for a passport 
is a member of such an organization it would be appropriate and consistent with 
the spirit of the Internal Security Act to deny a passport, whether or not the 
organization has in fact registered or been required to register by a final order 
of the Board. The important thing, from the standpoint of this policy, would 
seem to me to be what the facts are about the organization, not whether proceed- 
ings to declare it a Communist organization have been completed or whether there 
has been voluntary registration. I have advised Mrs. Shipley orally along these 
lines. 

With respect to —-—_—_—_, after reading the file I certainly feel that they were 
members of Communist organizations. If Mrs. Shipley reaches the same con- 
clusion, they should be denied a passport under the policy which I have outlined. 

With reference to the case of I advised Mrs. Shipley that as I read 
the file there was no reason to believe he was a member of a Communist organi- 
zation and it also appeared that he was on bona fide journalistic business, and 
that if she formed the same conclusion after reading the file, it was my view that 
she should grant him a passport. Certainly a denial of a passport would have 
to be based on an overall change in policy with respect to journalists and would 
not be justified by the passage of the Internal Security Act. 
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DEPARTMENTAL ORDER No. 811 


By virtue of and pursuant to the authority vested in me by section I of the 
act of July 3, 1926 (44 Stat. 887, U. S. C., title 22, sec. 211a), and by Executive 
Order No. 7856 of March 31, 1938, prescribing rules governing the granting and 
issuing of passports in the United States, I, the undersigned, Secretary of State 
of the United States, hereby prescribe the following regulations: 

No passport heretofore issued shall be valid for use in traveling from the 
United States to any country in Europe unless it is submitted to the Depart- 
ment of State for validation. 

Before the Department of State will validate any passport heretofore issued 
for use in any country in Europe, it will be necessary for the person to whom the 
passport was issued to submit documentary evidence concerning the impera- 
tiveness of his proposed travel. A person who desires to travel in Europe for 
commercial purposes must support his application for the validation of his 
passport or for the issue of a passport with a letter from the head of the firm 
in the interests of which he intends to go to Europe. Such letter must state 
not only the names of the European countries which the applicant expects to 
visit and the objects of his visits thereto, but in addition, whether or not the 
applicant is a salaried employee of the firm concerned; and, if so, how long 
he has been known to the firm and for what period of time he has been in its 
employ. If the applicant is going to Europe on a commission and not a salary 
basis, that fact also should be specifically stated. If the applicant for a pass- 
port is himself the head of the concern for which he is going to Europe, he 
must submit a letter from another officer of the concern or a letter from the 
head of some other reputable concern who has had business transactions with 
the applicant and has knowledge of the business in which the applicant is 
engaged and the object and necessity of his proposed trip to Europe. 

An applicant who is going to Europe for any purpose other than commercial 
business must satisfy the Department of State that it is imperative that he go, 
and he must submit satisfactory documentary evidence substantiating his 
statement concerning the imperativeness of his proposed trip. 

In view of the exigencies of the present situation and the consequent necessity 
of exercising the greatest care in the validation of passports or the issue of new 
passports, the Department of State will be obliged to hold applicants and firms 
responsible for any false or misleading statements made by them in connection 
with applications for passports, and any such false or misleading statements 
would be in violation of section 220 of title 22 of the United States Code, which 
reads as follows: 

“Whoever shall willfully and knowingly make any false statement in an 
application for passport with intent to induce or secure the issuance of a passport 
under the authority of the United States, either for his own use or the use of 
another, contrary to the laws regulating the issuance of passports or the rules 
prescribed pursuant to such laws, or whoever shall willfully and knowingly use 
or attempt to use, or furnish to another for use, any passport the issue of which 
was secured in any way by reason of any false statement, shall be fined not more 
than $2,000 or imprisoned not more than five years or both.” 

Women and children will not be included in passports issued to their husbands 
or fathers unless the urgent and imperative necessity of accompanying them is 
conclusively established. 

Passports will not, as a rule, be validated or issued for travel in opposing 
beligerent countries. 

Should a person now having a valid passport proceed to any European country 
without first having submitted his passport to the Department of State for 
validation, the protection of the United States may be withheld from him while 
he is abroad. 
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Should a person to whom a passport has been issued use it in violation of the 

conditions or restrictions contained therein, the protection of the United States 
may likewise be withheld from him while he is abroad and he will be liable for 
prosecution under the provisions of section 221 of title 22 of the United States 
Code, which reads in part as follows: 
“* * * whoever shall willfully and knowingly use or attempt to use any passport 
in violation of the conditions or restrictions therein contained, or of the rules 
prescribed pursuant to the laws regulating the issuance of passports, which said 
rules shall be printed on the passport; * * * shall be fined not more than $2,000 
or imprisoned not more than five years, or both.” 

Hereafter when a passport is validated for or issued for use in Europe, its 
validity shall be restricted to the period necessary to accomplish the purpose of 
the intended visit to Europe but in no case beyond a period of 6 months. 

Passports in possession of person now residing abroad shall in due course be 
submitted to American consular officers for appropriate endorsement under 
special instructions to be sent to such officers at a later date. 

CorDELL HULL. 

DEPARTMENT OF STATE, 

September 4, 1939. 





C 


REGULATIONS RELATING TO TRAVEL IN COMBAT AREAS AND ON BELLIGERENT VESSELS 


DEPARTMENTAL ORDER NO. 827 


Section 5 (a) of the Neutrality Act of 1939 regarding travel on belligerent 
vessels provides as follows: 

“Sec. 5. (a) Whenever the President shall have issued a proclamation under 
the authority of section 1 (a) it shall thereafter be unlawful for any citizen of 
the United States to travel on any vessel of any state named in such proclama- 
tion, except in accordance with such rules and regulations as may be prescribed.” 

On November 6, the following regulations were prescribed in pursuance of 
the above provision : 

“American diplomatic and consular officers and their families, members of 
their staffs and their families, and American military and naval officers and 
personnel and their famiiles may travel pursuant to orders on vessels of France ; 
Germany; Poland; or the United Kingdom, India, Austria, Canada, New Zea 
land and the Union of South Africa if the public service requires. 

“Other American citizens may travel on vessels of France; Germany; Poland ; 
or the United Kingdom, India, Australia, Canada, New Zealand and the Union 
of South Africa, provided, however, that travel on or over the north Atlantic 
Ocean, north of 35 degrees north latitude and east of 66 degrees west longitude 
or on or over other waters adjacent to Europe or over the continent of Europe 
or adjacent islands shall not be permitted except when specifically authorized 
by the Secretary of State in each case.” 

Section 3 (a) of the Neutrality Act of 1939, regarding travel into or through 
combat areas provides as follows: 

“Sec. 3. (a) Whenever the President shall have issued a proclamation under 
the authority of section 1 (a), and he shall thereafter find that the protection 
of citizens of the United States so requires, he shall, by proclamation, define 
combat areas, and thereafter it shall be unlawful, except under such ruies 
and regulations as may be prescribed, for any citizen of the United States or any 
American vessel to proceed into or through any such combat area. The combat 
areas so defined may be made to apply to surface vessels or aircraft, or both.” 

The President, by proclamation of November 4, 1939, entitled “Definition of 
Combat Areas,” defined a combat area as follows: 

“All the navigable waters within the limits set forth hereafter. 

“Beginning at the intersection of the North Coast of Spain with the meridian 
of 2° 45’ longitude west of Greenwich ; 

“Thence due north to a point in 43° 54’ north latitude: 

“Thence by rhumb line to a point in 45° 00’ north latitude; 20° 00’ west 
longitude ; 

“Thence due north to 58° 00’ north latitude; 

“Thence by rhumb line to latitude 62° north, longitude 2° east; 

“Thence by rhumb line to latitude 60° north, longitude 5° east; 

“Thence due east to the mainland of Norway; 

“Thence along the coastline of Norway, Sweden, the Baltic Sea and depend- 
ent waters thereof, Germany, Denmark, the Netherlands, Belgium, France and 
Spain to the point of beginning.” 

On November 6, 1939, the following regulations relating to travel into and 
through combat areas were prescribed : 

“Holders of American passports issued or validated subsequent to September 4, 
1939, for travel in Europe are hereby permitted to proceed, in accordance with 
the authorizations and subject to the restrictions noted on such passports, into 
and through any such combat area, whether by surface vessels or aircraft, or 
both, until further regulation. Holders of American passports, whether or not 
so issued or validated, presently in the combat areas defined by the proclamation 
of the President of the United States dated November 4, 1939, are hereby per 
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mitted to proceed into and through such combat areas in connection with travel 
in accordance with the authorizations and subject to the restrictions noted on 
such passports, until further regulation.” 

By virtue of and pursuant to the above-quoted provisions of law and in pursu- 
ance of the President’s proclamation of November 4, 1939, I, the undersigned, 
Acting Secretary of State of the United States, hereby prescribe the following 
regulation amending the regulations of November 6, 1939, relating to travel on 
belligerent vessels, by substituting for the words “the Secretary of State” the 
words “the Passport Division of the Department of State or an American Diplo- 
matie or consular officer abroad,’ and also the following regulations supple- 
menting the regulations prescribed on November 6, 1939, relating to travel into 
or through combat areas. 

1. American nationals may not travel on any surface vessel or aircraft into 
or through any area which is or may be defined as a combat area unless they 
possess American passports which have been endorsed as valid, as hereinafter 
provided, for such travel by the Passport Division of the Department of State 
or an American diplomatic or consular officer abroad. 

2. Each such endorsement shall be restricted in validity to one specific journey 
into or through a combat area and shall not be valid for travel on a belligerent 
vessel unless transportation on a neutral vessel is not reasonably available. 

3. Endorsement valid for travel into or through a combat area may be placed 
on the passports of officers and employees of the United States, civil or military, 
and members of their families if the public service requires. 

4. Hndorsements valid for travel into or through a combat area shall not be 
placed on the passports of other American nationals except in cases of imperative 
necessity and unless other routes of travel to destination are not reasonably 
available. 

5. These regulations are not applicable to the following American nationals 
who are hereby authorized, under the conditions stated, to travel into or through 
combat areas without being in possession of American passports endorsed as valid 
for such travel: 

(a) Officers and enlisted personnel on board any vessels of the United States 
Navy or United States Coast Guard proceeding into or through combat areas 
under orders or in the course of duty. 

(b) Officers and members of the crew of any American vessel which, by ar- 
rangement with the appropriate authorities of the Government of the United 
States, may be commissioned to proceed into or through a combat area in order 
to evacuate citizens of the United States who are in imminent danger to their 
lives as a result of combat operations incident to the present war. 

(c) Officers and members of the crew of any American vessel proceeding into 
or through a combat area under charter or other direction and control of the 
American Red Cross and under safe conduct granted by belligerent states. 

(d) Officers and members of the crew of any American vessel which in advance 
of a proclamation by the President defining any area as a combat area cleared 
and departed from an American or foreign port for a port or ports within the 
area so defined as a combat area; provided, however, that the provisions of this 
subsection are limited to a current voyage so undertaken. 

SuMNER WELLES, 
Acting Secretary of State. 
DEPARTMENT OF STATE, 
November 17, 1939. 
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DEPARTMENTAL ORDER No. 888 


In view of the exigencies of international travel, particularly the spread of 
military operations, the increasing hazards and difficulties involved in foreign 
travel and residence, and the fact that after October 16, 1940, male citizens 
between the ages of 21 and 35 years will be required, before departing from the 
United States, to obtain a permit on form 351 to leave this country, the Secre- 
tary of State has deemed it desirable to revert to the former policy of the Depart- 
ment of State of setting forth in each passport issued by it or under its authority 
the names of the countries which the citizen intends to visit and the object of 
the visit to each country named in the passport. This policy shall become effec- 
tive at once and shall apply to passports heretofore issued and presently valid, 
as well as to passports which may hereafter be issued, with the exception of 
passports intended for use in countries of the Western Hemisphere. In conse- 
quence, no passport heretofore issued shall be valid for travel from the United 
States to any foreign country requiring such a document, except countries of the 
Western Hemisphere, unless it is first submitted to the Department of State for 
validation in the same manner as is provided for by departmental order No. 811 
issued September 4, 1939, for the validation of passports for use in traveling from 
the United States to any country in Europe. In submitting a passport to the 
Department for validation for use elsewhere than in the countries of the Western 
Hemisphere, a person to whom such document was issued must also state the 
names of the countries in which he intends to travel, the reason for his intended 
travel to each country named and, if the reason for the proposed travel to each 
such country is susceptible of documentary corroboration, he should submit such 
documentary corroboration. The provisions of departmental order No. 811 shall 
apply, so far as may be practicable, to travel elsewhere throughout the world 
except in countries of the Western Hemisphere, save that where an individual 
desires to travel to a country in which conditions are normal and the routes of 
travel thereto are reasonably safe, in applying the test of necessity for such 
travel a more lenient policy will be followed. 

However, nothing in this Order shall be construed as rendering ineffective 
the provisions of the regulation of November 6, 1939, under which an American 
citizen may not travel on a vessel of a belligerent country on or over the North 
Atlantic Ocean north of 35 degrees north latitude and east of 66 degrees west 
longitude except when specifically authorized to do so. The authorization may 
be granted by the Passport Division of the Department of State. American 
consular officers in the Dominion of Canada and in Newfoundland are author- 
ized to endorse passports for travel on a vessel of a belligerent state in any case 
where the vessel begins its journey in a port in the Dominion of Canada or in 
Newfoundland, including Labrador, and ends at a port in any such place or 
the United States, provided the vessel is not scheduled to travel, between the 
beginning and ending of any such journey, in the waters above mentioned, 
except in the Gulf of St. Lawrence, Hudson Strait and the coastal or contiguous 
waters of the Dominion of Canada or Newfoundland, including Labrador, which 
are customarily navigated between points on these coasts. 

In connection with this Order, the Department of State takes occasion to call 
attention to the President’s Proclamation of January 13, 1940, proclaiming 
1940 as “Travel America Year,” in which the President encourages citizens of 
the United States and friends from other lands in the Western Hemisphere 
“to join in a great travel movement, so that our peoples may be drawn even 
more closely together in sympathy and understanding.” 

CORDELL HULL. 


DEPARTMENT OF State, October 11, 1940. 
200 








E 
DEPARTMENT OF STATE—FOR THE PRESS 
(May 1, 1952, No. 341) 


The Department of State announced today that it was taking additional 
steps to warn American citizens of the risks of travel in Iron Curtain countries 
by stamping all passports not valid for travel in those countries unless specifically 
endorsed by the Department of State for such travel. 

In making this announcement, the Department emphasized that this pro- 
cedure in no way forbids American travel to those areas. It contemplates that 
American citizens will consult the Department or the consulates abroad to 
ascertain the dangers of traveling in countries where acceptable standards of 
protection do not prevail and that, if no objection is perceived, the travel may 
be authorized. 

All new passports will be stamped as follows: 

“This passport is not valid for travel to Albania, Bulgaria, China, Czecho- 
slova, Hungary, Poland, Rumania or the Union of Soviet Socialist Republics 
unless specifically endorsed under authority of the Department of State as 
being valid for such travel.” 

All outstanding passports, which are equally subject to the restriction, will 
be so endorsed as occasion permits. 
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DEPARTMENT OF STATE—FOR THE PRESS 
(October 31, 1955, No. 630) 


The Secretary of State announced today in Geneva that United States pass- 
ports will henceforth not require special validation for travel to the following 
countries in the European Soviet bloc: Czechoslovakia, Hungary, Poland, Ru- 
mania, and the Union of Soviet Socialist Republics. Instead of the previous en- 
dorsement necessitating special validation for travel in those areas passports will 
now carry the following stamp: 

“This passport is not valid for travel to the following areas under control of 
authorities with which the United States does not have diplomatic relations: 
Albania, Bulgaria, and those portions of China, Korea, and Vietnam under 
Communist control.” 
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DEPARTMENT OF STATE—F'0R THE PRESS 
(October 31, 1956, No. 565) 
MIDDLE EAST PASSPORT RESTRICTIONS 


The Department of State announced today that because of the troubled con- 
citions in the eastern Mediterranean area, passports are not being issued, 
extended or renewed for travel to or in Egypt, Israel, Jordan, and Syria. Pass- 
ports will be endorsed, “This passport is not valid for travel to or in Egypt, 
Israel, Jordan, and Syria.” An exception may be made, however, when the 
Department of State is satisfied that the presence of the person in one of these 
countries would be in the best interests of the United States. When exception 
is made, an appropriate endorsement will be placed in the passport. 

Persons planning to travel in Middle Eastern countries other than the four 
specified above for passport restrictions are urged to defer their plans if it is 
at all possible to do so. 
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DEPARTMENT OF STATE—FOR THE PRESS 


(November 2, 1956, No. 567) 


The Department of State announced today the issuance of an order invalidat- 
ing all outstanding passports for travel to Bgypt, Israel, Jordan, and Syria, 
except those of persons remaining in those countries and of Government officials 
and their families en route to or stationed there. Passports of persons within 
any of these four countries will become invalid for return thereto when they 
proceed to a country other than Aden, Bahrein, Egypt, Iran, Iraq, Israel, Jordan, 
Kuwait, Lebanon, Muscat and Oman, Saudia Arabia, Syria, Yemen. Passports 
invalidated for travel to or in Egypt, Israel, Jordan, and Syria will remain 
invalid for travel there unless specially endorsed for travel to or in one or more 
of these countries or until the order is revoked. 
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DEPARTMENT OF STATE—FoR THE PRESS 
(October 1, 1952, No. 771) 
PEIPING “PEACE CONFERENCE” 


Asked for comment on the so-called Peiping Peace Conference and reports 
that a number of Americans are allegedly attending as delegates, Secretary of 
State Dean Acheson at his news conference today made the following extempo- 
raneous reply : 

This conference is, of course, an obvious propaganda operation in which the 
Chinese Communists, while taking an active part in defying the United Nations 
and carrying the war into Korea, and while they are joining with the Soviet 
Government in its violent “hate campaign,” are continuing to hold “peace con- 
ferences.” I think this deceives nobody. 

In regard to your other question about the Americans, we have heard reports 
that certain American citizens were attending. From the reports that we have 
gotten, we think we have about 15 of these Americans identified. Now, some 
of them were in China already. However, no persons have been issued pass- 
ports to attend this conference or have asked for passports to attend the 
conference. 

All passports have been stamped since May 1, “Not valid for travel to * * * 
China * * *” We are now making efforts to find out whether any of the peo- 
ple that we have identified have obtained passports on false information fur- 
nished to the Department or whether they have violated the instruction which is 


on the passport. That is stamped on it, as I have said, and there are appropriate 
statutes which cover both of these cases. 
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DEPARTMENT OF STATE—FOR THE PRESS 
(September 10, 1955, No. 538) 
The following announcement was made today at Geneva, Switzerland: 


“AGREED ANNOUNCEMENT OF THE AMBASSADORS OF THE UNITED STATES OF AMERICA 
AND THE PEOPLE'S REPUBLIC OF CHINA 


“The Ambassadors of the United States of America and the People’s Republic 
of China have agreed to announce measures which their respective governments 
have adopted concerning the return of civilians to their respective countries. 

“With respect to Chinese in the United States, Ambassador U. Alexis John- 
son, on behalf of the United States, has informed Ambassador Wang Ping-nan 
that— 

“1. The United States recognizes that Chinese in the United States who 
desire to return to the People’s Republic of China are entitled to do so and 
declares that it has adopted and will further adopt appropriate measures so 
that they can expeditiously exercise their right to return. 

“2. The Government of the Republic of India will be invited to assist in the 
return to the People’s Republic of China of those who desire to do so as 
follows: 

“A. If any Chinese in the United States believes that contrary to the declared 
policy of the United States he is encountering obstruction in departure, he may 
so inform the Embassy of the Republic of India in the United States and 
request it to make representations on his behalf to the United States Govern- 
ment. If desired by the People’s Republic of China, the Government of the 
Republic of India may also investigate the facts in any such case. 

“B. If any Chinese in the United States who desires to return to the People’s 
Republic of China has difficulty in paying his return expenses, the Government 
of the Republic of India may render him financial assistance needed to permit 
his return. 

“3. The United States Government will give wide publicity to the foregoing 
arrangements and the Embassy of the Republic of India in the United States 
may also do so. 

“With respect to Americans in the People’s Republic of China, Ambassador 
Wang Ping-nan, on behalf of the People’s Republic of China, has informed 
Ambassador U. Alexis Johnson that— 

“1. The People’s Republic of China recognizes that Americans in the People’s 
Republic of China who desire to return to the United States are entitled to do 
so, and declares that it has adopted and will further adopt appropriate measures 
so that they can expeditiously exercise their right to return. 

“2. The Government of the United Kingdom will be invited to assist in the 
return to the United States of those Americans who desire to do so as follows: 

“A. If any American in the People’s Republic of China believes that contrary 
to the declared policy of the People’s Republic of China he is encountering ob- 
struction in departure, he may so inform the Office of the Chargé d’Affaires of 
the United Kingdom in the People’s Republic of China and request it to make 
representations on his behalf to the Government of the People’s Republic of 
China. If desired by the United States, the Government of the United Kingdom 
may also investigate the facts in any such case. 

“B. If any American in the People’s Republic of China who desires to return 
to the United States has difficulty in paying his return expenses, the Govern- 
ment of the United Kingdom may render him financial assistance needed to per- 
mit his return. 

“3. The Government of the People’s Republic of China will give wide pub- 
licity to the foregoing arrangements and the Office of the Chargé d’Affaires of 
the United Kingdom in the People’s Republic of China may also do so-” 

Secretary of State John Foster Dulles has approved this action by Ambassa- 
dor Johnson and President Eisenhower has been kept advised of the progress of 
the talks. 
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DEPARTMENT OF STATE PRESS RELEASE 


(No. 428, August 7, 1956) 


The Department of State has taken note of the fact that the Chinese Com- 
munist regime has announced that it has invited certain United States news- 
paper correspondents and commentators to visit Communist China. 

The State Department has taken this occasion to review carefully its policy 
with respect to the nonissuance of passports validated for travel to Communist 
China. After such review, it continues to be the policy of the State Depart- 
ment not to issue such passports. 

The United States welcomes the free exchange of information between dif- 
ferent countries irrespective of political and social differences. But the Chinese 
Communist regime has created a special impediment. It adopted the practice 
of taking American citizens into captivity and holding them in effect as political 
hostages. It continues to do so despite the fact that on September 10, 1955, at 
Geneva, it promised that all Americans in Communist China would be allowed 
expeditiously to exercise their right to return to the United States.’ 

So long as these conditions continue, it is not considered to be in the best in- 
terests of the United States that Americans should accept the Chinese Com- 
munist invitation to travel to Communist China. 


— 





Bulletin of September 19, 1955, p. 456. 
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DEPARTMENT OF STATE—FOR THE PRESS 
(August 27, 1945, No. 636) 


Clearance has been granted for the immediate entry into Hungary of American 
newspaper correspondents. 

The Department of State is in receipt of a telegram from the American 
political representative in Budapest, Mr. H. F. Arthur Schoenfeld, stating that 
clearance has been granted by the appropriate authorities there for the immedi- 
ate entry of six American newspaper correspondents who filed application for 
clearance as follows: one representative each of the United Press, International 
News Service, Associated Press, Chicago Tribune, PM-The Nation, and Christian 
Science Monitor. 

The information received from the American political representative indi- 
eates that blanket authority has been given for entry into Hungary to all 
accredited American war correspondents with Allied troops and that insofar as 
possible the facilities of the Allied Control Commission radio service at Budapest 
will be made available to such accredited American war correspondents. 

All other American newspaper correspondents must receive clearance for 
entry into Hungary. Applications for such clearance may be made either 
through the American political representative or the Allied Control Commission 
at Budapest. Applications may be made direct to the State Department which 
in turn will request clearance through the American political representative in 
Budapest. 
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APPENDIX EXHIBIT 9 


1957 COMPILATION OF STATUTES, EXECUTIVE ORDERS, AND AD- 
MINISTRATIVE RULES AND REGULATIONS BEARING UPON THE 
ISSUANCE OF PASSPORTS TO AMERICAN CITIZENS 


PASSPORT OFFICE, DEPARTMENT OF STATE, 


Washington, D. C., March 8, 1957. 
Hon. THomAS C. HENNINGS, Jr., 


United States Senate. 


DEAR SENATOR HENNINGS: With further reference to your letter of March 1, 
1957, in which you requested to be furnished with copies of all existing statutes, 
executive orders, and administrative rules and regulations bearing upon the 
issuance of passports to American citizens, I take pleasure in enclosing herewith 
for your information and use two copies each of the following: 

A. The text of sections 21la, 212, 213, 214, 214a, 216, 217, 218 of title 22, 
United States Code, including 1956 amendment of section 214. 

B. The text of sections 1541 to 1545, inclusive, of title 18 of the United States 
Code. 

C. The text of section 6 and of a portion of section 15 (c) of title I of the 
Internal Security Act of 1950. 

D. A pamphlet containing the text of (1) Executive Order 7856 of March 31, 
1938, and (2) departmental order 749 of March 31, 1938. 

E. A circular containing the text of sections 51.135 to 51.143, inclusive, of 
title 22, Code of Federal Regulations. 

F. A circular containing the text of section 51.151 to 51.170, inclusive, of 
title 22, Code of Federal Regulations. 

G. The text of sections 52.1 to 52.9, inclusive, of title 22, Code of Federal 
Regulations. 

H. Text of Executive Order No. 8820 of July 11, 1941. 

I. The text of departmental regulation 108.284 of April 6, 1956. 

J. A circular relating to travel control containing the text of: (1) Presidential 
Proclamation 3004 of January 17, 1953; (2) sections 53.1 to 53.9 of title 22, 
Code of Federal Regulations, and (3) section 215 of the Immigration and Nation- 
ality Act of 1952. 

K. The rules of the board of review of the Passport Office. 

L. A memorandum dated November 5, 1951, by Adrian Fisher, the legal 
adviser of the State Department, regarding the refusal of passports to Com- 
munist journalists. 

M. Department of State press release No. 1099 of December 18, 1951. 

N. Department of State press release No. 341 of May 1, 1952. 

O. Department of State press release No. 412 of May 24, 1952. 

P. Department of State press release No. 474 of June 18, 1952. 

. Department of State press release No. 686 of September 2, 1952. 
. Department of State press release No. 771 of October 1, 1952. 

. Department of State press release No. 630 of October 31, 1955. 

. Department of State press release No. 57 of February 3, 1956. 

. Department of State press release No. 565 of October 31, 1956. 

Department of State press release No- 567 of November 2, 1956. 
W. Chapter 200 of Foreign Service manual.* 

Sincerely, 


<CQH2WO 


FRANCES G. KNIGHT, 
Director, Passport Office. 


1 Not reprinted here. 
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TITLE 22, UniTep States Cope 


See. 21la. Authority to Grant, Issue and Verify Passports. 


The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, and verified in foreign countries by diplomatic representa- 
tives of the United States, and by such consul generals, consuls, or vice consuls 
when in charge, as the Secretary of State may designate, and by the chief or other 
executive officer of the insular possessions of the United States, under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify such passports. July 3, 
1926, c. 772, Sec. 1, 44 Stat. 887. 


Sec. 212. Who Entitled to Passport. 


No passport shall be granted or issued to or verified for any other persons 
than those owing allegiance, whether citizens or not, to the United States. R.S8. 
Sec. 4076 ; June 14, 1902, c. 1088, Sec. 2, 32 Stat. 386. 


See. 213. Application for Passport; Fees for Taking. 


Before a passport is issued to any person by or under authority of the United 
States such person shall subscribe to and submit a written application duly veri- 
fied by his oath before a person authorized and empowered to administer oaths, 
which said application shall contain a true recital of each and every matter of 
fact which may be required by law or by any rules authorized by law to be stated 
as a prerequisite to the issuance of any such passport. June 15, 1917, c. 30, 
Title IX, Sec. 1, 40 Stat. 227. 


Sec. 214. Fees for Passport; Persons Excused From Payment. 


There shall be collected and paid into the Treasury of the United States quar- 
terly a fee of $1 for executing each application for a passport and $9 for each pass- 
port issued to a citizen or person owing allegiance to or entitled to the protection 
of the United States: Provided, That nothing herein contained shall be construed 
to limit the right of the Secretary of State by regulation to authorize the reten- 
tion by State officials of the fee of $1 for executing an application for a passport: 
And provided further, That no fee shall be collected for passports issued to 
officers or employees of the United States proceeding abroad in the discharge of 
their official duties, or to members of their immediate families, or to seamen, 
or to widows, children, parents, brothers, and sisters of American soldier's, sailors, 
or marines, buried abroad whose journey is undertaken for the purpose and with 
the intent of visiting the graves of such soldiers, sailors, or marines, which facts 
shall be made a part of the application for the passport. June 4, 1920, c. 223, 
Sec. 1, 41 Stat. 750. 


Sec. 21i4a. Fees Erroneously Charged and Paid; Refund. 


Whenever a fee is erroneously charged and paid for the issue of a passport 
to a person who is exempted from the payment of such a fee by section 214 cf 
this title, the Department of State is authorized to refund to the person who paid 
such fee the amount thereof, and the money for that purpose is authorized to be 
appropriated. July 3, 1926, c. 772, Sec. 3, 44 Stat. 887. 


Sec. 216. Return of Fees on Refusal to Visé. 


Whenever the appropriate officer within the United States or any foreign coun- 
try refuses to visé a passport issued by the United States, the Department of 
State is authorized upon request in writing and the return of the unused pass- 
port within six months from the date of issue to refund to the person to whom 
the passport was issued the fees which have been paid to Federal officials, and 
the money for that purpose is appropriated and directed to be paid upon the 
order of the Secretary of State. June 4, 1920, c. 223, Sec. 4, 41 Stat. 751. 
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See. 217a. Validity of Passport or Visé; Limitation of Time; Renewal; Charge 
for Original Passport. 

The validity of a passport or passport visé shall be limited to a period of two 
years: Provided, That a passport may be renewed under regulations prescribed 
by the Secretary of State for a period, not to exceed two years, upon payment 
of a fee of $5 for such renewal, but the final date of expiration shall not be more 
than four years from the original date of issue: Provided further, That the Sec- 
retary of State may limit the validity of a passport, passport visé, or the period 
of renewal of a passport to less than two years: Provided further, That the 
charge for the issue of an original passport shall be $9. July 3, 1926, c. 772, Sec. 2, 
44 Stat. 887; July 1, 1930, c. 782, 46 Stat. 889; May 16, 1932, c. 187, 47 Stat. 157. 
Sec. 218. Returns as to Passports Issued, ete. 

All persons who shall be authorized to grant, issue, or verify passports, shall 
make return of the same to the Secretary of State, in such manner and as often 
as he shall require; and such returns shall specify the names and all other par- 


ticulars of the persons to whom the same shall be granted, issued, or verified, 
as embraced in such passport. R. S. Sec. 4077. 


Pustic Law 403—84TH CONGRESS 
CHAPTER 31—2p SESSION 


H. R. 5844 
AN ACT To increase the fee for executing an application for a passport. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first proviso of section numbered 1 
of the Act entitled “An Act making an appropriation for the Diplomatic and 
Consular Service for the fiscal year ending June 30, 1921”, approved June 4, 
1920 (22 U. S. C., sec. 214), is amended by striking out “the retention by” and 
“of the fee of $1’ and by inserting after the word “officials” the following lan- 
guage: to collect and retain the sum of $2 as the fee. 

Approved February 10, 1956. 


29174—58—pt. 2——11 











B 


T1rTLe 18, Unrrep States CopE 


Sec. 1541. Issuance Without Authority. 


Whoever, acting or claiming to act in any office or capacity under the United 
States, or a State or possession, without lawful authority grants, issues, or veri- 
fies any passport or other instrument in the nature of a passport to or for any 
person whomsoever ; or 

Whoever, being a consular officer authorized to grant, issue, or verify pass- 
ports, knowingly and willfully grants, issues, or verifies any such passport to or 
for any person not owing allegiance, to the United States, whether a citizen 
or not— 

Shall be fined not more than $500 or imprisoned not more than one year, or 
both. June 25, 1948, c. 645, 62 Stat. 771. 


Sec. 1542. False Statement in Application and Use of Passport. 

Whoever willfully and knowingly makes any false statement in an applica- 
tion for passport with intent to induce or secure the issuance of a passport under 
the authority of the United States, either for his own use or the use of another, 
contrary to the laws regulating the issuance of passports or the rules prescribed 
pursuant to such laws; or 

Whoever willfully and knowingly uses or attempis to use, or furnishes to 
another for use any passport the issue of which was secured in any way by 
reason of any false statement— 

Shall be fined not more than $2,000 or imprisoned not more than five years, 
or both. June 25, 1948, c. 645, 62 Stat. 771. 


Sec. 1548. Forgery or False Use of Passport. 


Whoever falsely makes, forges, counterfeits, mutilates, or alters any passport 
or instrument purporting to be a passport, with intent that the same may be 
used ; or 

Whoever willfully and knowingly uses, or attempts to use, or furnishes to 
another for use any such false, forged, counterfeited, mutilated, or altered pass- 
port or instrument purporting to be a passport, or any passport validly issued 
which has become void by the occurrence of any condition therein prescribed 
invalidating the same— 

Shall be fined not more than $2,000 or imprisoned not more than five years, or 
both. June 25, 1948, c. 645, 62 Stat. 771. 


Sec. 1544. Misuse of Passport. 


Whoever willfully and knowingly uses, or attempts to use, any passport issued 
or designed for the use of another ; or 

Whoever willfully and knowingly uses or attempt to use any passport in 
violation of the conditions or restrictions therein contained, or of the rules 
prescribed pursuant to the laws regulating the issuance of passports; or 

Whoever willfully and knowingly furnishes, disposes of, or delivers a pass- 
port to any person, for use by another than the person for whose use it was 
originally issued and designed— 

Shall be fined not more than $2,000 or imprisoned not more than five years, 
or both. June 25, 1948, c. 645, 62 Stat. 771. 


Sec. 1545. Safe Conduct Violation. 


Whoever violates any safe conduct or passport duly obtained and issued under 
authority of the United States shall be fined not more than $2,000 or im- 
prisoned not more than three years, or both. June 25, 948, c. 645, 62 Stat. 771. 
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INTERNAL Security Act, TITLe I 


Sec. 6. Denial of Passports to Members of Communist Organizations.— 


(a) When a Communist organization as defined in paragraph (5) of section 3 
of this title is registered, or there is in effect a final order of the Board requir- 
ing such organization to register, it shall be unlawful for any member of such 
organization, with knowledge or notice that such organization is so registered 
or that such order has become final— 

(1) to make application for a passport, or the renewal of a passport, to 
be issued or renewed by or under the authority of the United States; or 
(2) to use or attempt to use any such passport. 

(b) When an organization is registered, or there is in effect a final order of 
the Board requiring an organization to register, as a Communist-action organ- 
ization, it shall be unlawful for any officer or employee of the United States to 
issue a passport to, or renew the passport of, any individual knowing or having 
reason to believe that such individual is a member of such organization. 

(c) As used in this section, the term “member” shall not include any indi- 
vidual whose name has not been made public because of the prohibition con- 
tained in section 9 (b) of this title. 

Sec. 15. (c) * * * Any individual who violates any provision of section 5, 6, 
or 10 of this title shall, upon conviction thereof, be punished for each such 
violation by a fine of not more than $10,000 or by imprisonment for not more 
than five years, or by both such fine and imprisonment. 








D 
PASSPORT REGULATIONS 
EXECUTIVE ORDER No. 78567 


Rules Governing the Granting and Issuing of Passports in the United States 


By virtue and pursuant to the authority vested in me by section 1 of the act of 
July 3, 1926, 44 Stat. 887 (U.S. C., title 22, sec. 21la), I hereby prescribe the fol- 
lowing rules governing the granting and issuing of passports in the United 
States. 

PART I—AUTHORITY 10 ISSUE PASSPORTS IN THE UNITED STATES 


1. Only the Secretary of State may grant and issue passports in the United 
States.? (Sec. 1, act of July 3, 1926, 44 Stat. 887; U. 8. C., title 22, sec. 211la; 
sec. 4078, R. 8.) 

PART II—TO WHOM PASSPORTS ARE ISSUED 


2. No passport shall be granted or issued to any other persons than those owing 
allegiance, whether citizens or not, to the United States. (Sec. 4076, R. 8.; act 
of June 14, 1902, 32 Stat. 386; U.S. C., title 22, sec. 212.) 

3. Unless a request is made by the parental or other guardian that a passport 
be denied, passports may be issued to minors upon their own application. 

4. Children may execute applications in their own behalf when of sufficient 
intelligence to understand the statements, and the meaning of the oath of alle- 
giance to the United States, contained in the applications. 

5. As a rule, children of 12 years of age or more should be required to execute 
their own applications for passports. 

6. If circumstances warrant, a parent or guardian may execute applications 
for passports on behalf of minors of any age. The application should be signed 
thus: “Richard Roe, by John Roe, father.’ The oath of allegiance to the 
United States need not be administered. 


PART III—PERSONS WHO MAY BE INCLUDED IN ONE PASSPORT 


7. Only persons who are citizens of, or who owe allegiance to, the United 
States may be included in a passport of the United States. 

8. A passport issued to a husband or wife may include his or her spouse. 

9. A passport issued to a parent may include his or her unmarried minor 
children or stepchildren. 

10. A minor brother or sister may be included in the passport of an older 
brother or sister. 

11. A minor grandchild, niece, or nephew of tender years may be included in 
the passport of the relative when the application therefor is accompanied by a 
request from the parental or other guardian. 

12. Adopted children who are American citizens may be included in a pass- 
port issued to the adoptive parents. (See Par. 111.) 





1 Printed in the Federal Register, Apr. 2, 1938, Vol. 3, No. 65. 

2 The Secretary of State is authorized by law to cause passports to be issued by diplomatic 
officers of the United States and by such American consuls general, consuls, or vice consuls 
when in charge of a consular office abroad as he may designate. A citizen who is abroad 
= desires to procure a passport should apply therefor to the nearest American consular 
officer. 

Passports are issued in American Samoa, Guam, Hawaii, Puerto Rico, and the Virgin 
Islands by the chief executives of those islands. Applications for passports by persons 
residing therein should be made to such chief executives. Passports are issued in the Com- 
monwealth of the Philippines by the United States High Commissioner to the Philippine 
Islands. Applications of persons residing in the Commonwealth of the Philippines should 
be made to the United States High Commissioner to the Philippine Islands. 
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13. A minor child who will attain majority within two years may be included 
in a passport issued to a parent under the conditions stated in this Part but 
such passport shall be limited in validity to the date when such minor child 
shall attain majority. In the discretion of the Secretary of State an exception 
may be made to this paragraph when the minor child will attain majority within 
a period not exceeding three months prior to the date of the expiration of the 
usual two-year period for which a passport is issued. 


PART IV—-APPLICATIONS FOR PASSPORTS 


14. Before a passport is issued to any person by or under the authority of the 
United States such person shall subscribe to and submit a written application 
duly verified by his oath before a person authorized and empowered to admin- 
ister oaths, and each application shall contain a true recital of each and every 
matter of fact which may be required by law, or by any rules authorized by law, 
to be stated as a prerequisite to the issuance of any such passport. (Act of June 
15, 1917, 40 Stat. 227; U.S. C., title 22, sec. 213.) 

15. The application must be executed in person before a clerk of a Federal 
court or a State court authorized by the act of June 29, 1906, 34 Stat. 596, to 
naturalize aliens, or before an Agent of the Department of State within the juris- 
diction in which the applicant or the witness to his application resides. How- 
ever, if, for valid reason, the application is executed before such an official else- 
where, the Secretary of State may in his discretion accept such application. 

16. When the application is executed before a clerk of court, the seal of the 
court must be affixed to the application. When the application is executed before 
an Agent of the Department of State, the seal of the Agency of the Department 
of State must be affixed to the application. 

17. When an application for a passport is not made at or near the place where 
the applicant resides, the applicant should give the name and address of a repu- 
table person residing at or near the place of the applicant’s residence, to whom 
the clerk of court, the Agent of the Department of State, or the Department of 
State itself, may address such inquiry as may be necessary concerning the appli- 
cant. When it is necessary to make inquiries by telegraph, the expense thereof 
shall be borne by the applicant. 


PART V—-NAMES AND TITLES 


18. The passport application shall contain the full name of the applicant, thus, 
“John Henry Smith,” not “J. H. Smith.” A married woman’s name should, 
ordinarily, be written thus: “Mary Elizabeth Doe,” not “Mrs. John Doe.” 

19. An applicant whose name has been changed by order or decree of a court 
should submit with his application a certified copy of such order or decree. An 
applicant who has changed his name by the adoption of a new name without 
formal court procedure, if he resides in a State where a formal court procedure 
is not necessary, should submit with his application the affidavits of two or more 
persons to the effect that he uses the new name exclusively, has used it exclu- 
sively for a stated period of time, and is known by such name in the community 
in which he resides. 

20. A married woman desiring a passport issued in her maiden name must 
submit with her application the aflidavits of two or more persons to the effect 
that she uses her maiden name exclusively, has used it exclusively for a stated 
period of time, and is known by such name in the community in which she resides. 

21. If an applicant desires to use a professional name, he must submit afli- 
davits of two or more persons to the effect that the applicant has used the 
professional name for a stated period of time. A married woman who uses her 
maiden name for professional purposes must submit affidavits of two or more 
persons to the effect that she has used such name for professional purposes for 
a Stated period of time. In the case of an applicant using a professional name, 
his passport will be written thus: ‘John Henry Jones (professionally known 
as Thomas Augustus Smith).”’ In the case of a married woman using her 
married name, and also her maiden name as a professional name, the passport 
will be written thus: “Mary Doe (professionally known as Mary Roe), and 
an applicant’s name in religion or an author’s nom de plume will be similarly 
written. 

22. The Department of State may, in addition to the evidence required under 
this Part, require such other evidence as it may deem necessary. 
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PART VI—CONTENTS OF APPPLICATION FOR A PASSPORT 


A. Each Application of a Native Citizen* for a Passport Must Contain the 
Following: 

23. The applicant’s name. 

24. The place and date of the applicant’s birth. 

25. The name, date and place of birth, and place of residence, of the appli- 
cant’s father. (If the applicant was born outside of the United States at or after 
noon, Eastern Standard Time, May 24, 934, of an alien father and an American 
mother, a supplemental affidavit shall be required giving the name, and date 
and place of birth, of the mother and complete data concerning the manner and 
date of her acquisition of American citizenship. ) 

26. The place of permanent residence of the applicant. 

27. Whether the applicant has been naturalized as a citizen of a foreign state 
or has taken on oath of allegiance to a foreign state. 

28. If the applicant or his father was born abroad, the period of residence 
of the applicant outside of the United States. 

29. If the applicant’s father was born abroad, the date of his emigration to 
the United States, the period of his residence in the United States, and if 
naturalized, the date and place of his naturalization as a citizen of the United 
States. 

30. If the applicant is a woman: Whether she has ever been married; if so, 
the date of her marriage; the name, and date and place of birth, of her husband ; 
whether he is a citizen of the United States; the place of his residence; her 
maiden name; whether she was previously married; if so, the name and place 
of birth of her former husband; the date and place of her former marriage; 
whether the marriage was terminated by death or divorce and the date thereof ; 
if the present or former husband was born abroad, the date of his emigration 
to the United States; and if naturalized, the date and place of his naturaliza- 
tion, or if naturalized through his father, the father’s name and date and place 
of his naturalization. 

31. Such further information as the Secretary of State may require to establish 
satisfactorily the American citizenship of the applicant. 

32. The name of the port from which, and the name and date of sailing of the 
vessel upon which, the applicant intends to depart from the United States. 

33. The place of issue, and, if possible, the date or approximate date, the 
number, and the disposition made, of any passport previously issued to the 
applicant. 

34. The names of the countries the applicant intends to visit and the object of 
the visit to each. (The Secretary of State may in his discretion require an 
applicant to submit satisfactory documentary evidence of the object of his visit 
to each country named in his application. ) 

35. The period within which the applicant intends to return to the United 
States. 

36. A description of the applicant. 

37. The applicant’s oath or affirmation of allegiance to the United States. 

38. If the applicant desires that members of his family be included in his 
passport, the information required by Paragraphs 65 to 69, inclusive, shall also 
be furnished. 

Photographs of the Applicant 


39. The applicant must submit with his application duplicate photographs not 
more than 3 by 3 inches and not less than 2% by 2% inches in size, unmounted, 
printed on thin paper on a light background, showing the full front view of the 
features of the applicant, and taken within six months of the date they are sub- 
mitted. Snapshot, newspaper, magazine or full-length photographs will not be 
accepted. One photograph must be signed by the applicant, whose signature 
should correspond with the signature on the application. The unsigned photo- 
graph should be affixed by the clerk of court or Passport Agent to the application 
and the seal of the court or Passport Agency must be impressed on the lower 
portion of the photograph in such manner as not to obscure the features. The 


*For the purpose of these Rules “native citizen” shall include any person born in the 
continental United States, Alaska, or Hawaii, and subject to the jurisdiction of the United 
States at the time of birth, and any person born abroad of an American father prior to 
noon, eastern standard time, May 24, 1934, or of an American father or mother subsequent 
to noon, eastern standard time, May 24, 1934. 
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seal of the court or Passport Agency should not be impressed upon the signed 
photograph, which should be forwarded to the Department of State to be attached 
to the passport, if issued. An applicant who is accompanied by members of his 
family should submit duplicate photographs of the accompanying members. A 
group photograph is preferable. Photographs in the uniform of the United States 
Military or Naval Service will be accepted only from applicants who are in the 
active service of the United States and are proceeding abroad in the discharge of 
their duties. 


Affidavit of a Supporting Witness 


40. When the applicant applies for a passport he should be accompanied by 
one credible witness who is an American citizen, has known the applicant for a 
period of two or more years, and has a definite place of residence. The witness 
must state in the application that he is a citizen of the United States, that he 
knows the applicant to be a citizen of the United States, that the allegations con- 
tained in the application are true to the best of his knowledge and belief, and that 
he has known the applicant for a definite period of time. If the witness has been 
issued an American passport he should state the place of issue, and, if possible, 
give the number and date, or approximate date, of issue. The witness should 
subscribe and swear to his statement before the clerk of court or Passport Agent. 

41. If the applicant or the witness is not known to the clerk of court or Pass- 
port Agent and cannot present conclusive documentary evidence of identity, the 
applicant must obtain as a witness to his application an American citizen who is 
established in a recognized profession or business and who has his office or place 
of business within the jurisdiction of the court or the Passport Agency (e. g., a 
clergyman, lawyer, physician, banker, broker, real estate dealer, or merchant). 
Clerks of courts and Passport Agents should satisfy themselves of the identity 
and bona fides of each applicant and his witness. 

42. A passport issued by the Secretary of State, to which is affixed the photo- 
graph and signature of the person to whom the passport was originally issued, 
will be accepted in lieu of an identifying witness. 

43. No lawyer or other person who expects to receive a fee in connection with 
the application or passport will be accepted as a supporting witness. 

B. Each Application for a Passport of a Person Claiming Citizenship Through 
Naturalization Must Contain the Following: 

44. The applicant’s name. 

45. The date and place of the applicant’s birth. 

46. The date of the applicant’s emigration to the United States. 

47. The period of the applicant’s residence in the United States. 

48. The place of permanent residence of the applicant. 

49. The name of the applicant’s father, and whether or not he is an American 
citizen, place of his birth, place of his present residence, and if naturalized, date 
and place of his naturalization. 

50. If the applicant claims citizenship through the naturalization of his mother 
or through the acquisition of citizenship by both of his parents, a supplemental 
affidavit shall be required giving, in addition to the data required concerning his 
father, the name, and date and place of birth, of the mother and complete data 
concerning the manner and date of her acquisition of American citizenship. 

51. If the applicant has been naturalized, upon his own petition, as a citizen 
of the United States, the date and place of such naturalization. 

52. Whether since naturalization as a citizen of the United States the applicant 
has been naturalized as a citizen of a foreign state or taken an oath of allegiance 
to a foreign state. 


53. The periods and places of residence outside of the United States since 
naturalization. 

54. If the applicant is a woman: Whether she has ever been married; if so, 
the date of her marriage; name, and date and place of birth, of her husband; 
whether he is a citizen of the United States; the place of his residence; her 
maiden name; whether she was previously married; if so, the name and place 
of birth of her former husband; the date and place of her former marriage; 
whether the marriage was terminated by death or divorce and the date thereof; 
if the present or former husband was born abroad, the date of his emigration to 
the United States; and if naturalized in the United States, the date and place of 
his naturalization, or if naturalized through his father, the father’s name and the 
date and place of his naturalization. 

55. Such further information as the Secretary of State may require to estab- 
lish satisfactorily the American citizenship of the applicant. 
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56. The name of the port from which, and the name and date of sailing of the 
vessel upon which, he intends to depart from the United States. 

57. The place of issue, and, if possible, the date or approximate date of 
issue, the number and the disposition made, of any passport previously issued 
to the applicant. 

58. The names of the countries the applicant intends to visit and the object 
of the visit to each. (The Secretary of State may in his discretion require an 
applicant to submit satisfactory documentary evidence of the object of his 
visit to each country named in his application. ) 

59. The period within which the applicant intends to return to the United 
States. 

60. A description of the applicant. 

61. The applicant’s oath or affirmation of allegiance to the United States. 

62. The provisions of Paragraph 39, relating to photographs, and Para- 
graphs 40 to 43, inclusive, relating to supporting witnesses, shall also be ob- 
served in connection with all applications submitted under this subdivision. 

63. If the applicant desires that members of his family be included in his 
passport, the information required by Paragraphs 65 to 69, inclusive, shall 
also be furnished. 

64. If the signature on the application does not conform to the applicant’s 
name as written on his certificate of naturalization, a satisfactory explanation 
of the difference shall be submitted. 

C. When an Applicant for a Passport Desires to Include a Member or Mem- 
bers of his Family his Application Must Contain the Following: 

65. The names, and dates and places of birth, of other persons to be included 
in the passport. 

66. In case a wife is to be included in the passport, complete data as to 
present and any former marriage, including the name, and date and place of 
birth, of her former husband, the date and place of marriage, whether the 
marriage was terminated by death or divorce and the date of termination. If 
the wife was born abroad, the date of her emigration to the United States; 
the date and place of her naturalization if she did not acquire American citizen- 
ship by marriage; the dates and places of residence abroad since acquiring 
citizenship; and whether she has been naturalized as a citizen of a foreign 
state or taken an oath of allegiance to a foreign state since acquiring American 
citizenship. If the wife acquired citizenship through naturalization of a parent 
or a former husband, the name of the parent or the former husband and the 
date and place of naturalization. 

67. If a native-born husband is included in the application, the date and place 
of his birth; the dates and places of residence abroad; the name of his father; 
the date and place of his father’s birth, and, if born abroad, the date of his 
emigration to the United States, and the dates and places of his residence in 
the United States; if naturalized, the date and place of his naturalization and 
the dates and places of his residence outside of the United States subsequent to 
naturalization; and whether the husband or his father has been naturalized as 
a citizen of a foreign state or taken an oath of allegiance to a foreign state. 
If the husband’s father has acquired American citizenship through naturaliza- 
tion of a parent, in addition to the foregoing, the name of the parent and date 
and place of naturalization. 

68. If a foreign-born husband is included in the application, the date and place 
of his birth; the date of his emigration to the United States; the date and place 
of his naturalization ; dates and places of residence abroad since naturalization ; 
and whether he has been naturalized as a citizen of a foreign state or taken 
an oath of allegiance to a foreign state since naturalization as a citizen of the 
United States. If the husband has acquired citizenship through naturalization 
of a parent, the name of the parent and the date and place of naturalization. 

69. If the husband or wife who is included in the application has previously 
been issued a passport, the place of issue, and, if possible, the date or approxi- 
mate date of issue, the number, and the disposition made, of the passport 
previously issued. 

D. Application of a Resident of an Outlying Possession of the United States 
Who was not Born or Naturalized in the United States but Who Owes Perma- 
nent Allegiance, Whether Citizen or Not, to the United States. 

70. A resident of an outlying possession of the United States who was not 
born or naturalized in the United States but who owes permanent allegiance, 
whether citizen or not, to the United States must state in his application such 
facts concerning the date and place of his birth and the birth of his father; 
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the dates and places of his and his father’s residence in the United States and 
in the outlying possessions of the United States; and the dates and places of 
his residence abroad, and such other facts as may be necessary to determine his 
nationality status. In addition he must state whether since acquiring American 
nationality he has been naturalized as a citizen of a foreign state or taken an 
oath of allegiance to a foreign state. 

71. If the applicant is a woman: Whether she has ever been married; if so, 
the name, and date and place of birth, of her husband; his nationality status; 
the place of his residence; her maiden name; whether she was previously 
married, and, if so, the name and place of birth of her former husband; the 
date and place of her former marriage; whether the marriage was terminated 
by death or divorce and the date thereof; and if the present or former husband 
was born abroad, the date of his emigration to the United States or an outlying 
possession of the United States. 

72. The applicant shall also comply with the requirements of Paragraphs 32 
to 37, inclusive. 

73. The provisions of Paragraph 39, relating to photographs, and Paragraphs 
40 to 438, inclusive, relating to supporting witnesses, shall also be observed in 
connection with applications submitted under this subdivision. 

74. If the applicant desires that members of his family be included in his 
passport, he shall furnish such information with respect to them as may be 
required by these rules for the purpose of determining their nationality status. 

75. The applicant must submit such further information as the Secretary of 
State may require to establish satisfactorily his status as an American national. 


PART VII—AMENDMENT OF PASSPORTS 


76. Passports may be amended in the United States by the Department of State 
or any of the Passport Agents of the Department of State.* 

77. Passports may be amended to include only those persons who are citizens 
of, or who owe permanent allegiance to, the United States. 

78. A request for the amendment of a passport to include any person should 
be in writing and accompanied by documentary evidence that such person is a 
citizen of the United States or owes permanent allegiance to the United States, 
and by two photographs meeting the requirements of these rules. 

79. A passport may be amended to include any of the persons specified in 
Paragraphs 7 to 13, inclusive, that is, any of the persons who might have been 
included in the passport when originally issued. 

80. A passport will not be amended to include a person who bears a valid pass- 
port issued in his own name unless such passport is submitted for cancellation. 

81. A passport will not be amended to include a person who is included in a 
valid passport unless such passport is submitted for amendment to exclude such 
person. 

82. A passport may be amended upon the written request of the person to 
whom it was issued, to exclude a person or persons originally included in the 
passport. 

83. The Secretary of State may in his discretion require an applicant for an 
amendment of a passport to submit satisfactory documentary evidence of the 
object of his journey abroad. 


PART VIII—PERIOD OF VALIDITY OF PASSPORTS AND THE RENEWAL AND EXTENSION 
THEREOF 


S84. The original period of possible validity of a passport is restricted to two 
years: Provided, that the passport may be renewed for a period of not more than 
two additional years under regulations prescribed by the Secretary of State: 
And provided further, that the Secretary of State may restrict the original or 
renewal period of a passport to less than two years. (Act of May 16, 1932, ch. 
187, 47 Stat. 157; U.S. C., title 22, sec. 217a) 

85. The Secretary of State may in his discretion require an applicant for the 
renewal of a passport to submit satisfactory documentary evidence of the 
object of his journey abroad. 





* Passports may be amended in the outlying possessions of the United States by the chief 
executives thereof. In the Commonwealth of the Philippines they may be amended by the 
United States High Commissioner to the Philippine Islands. 

Passports may be amended abroad by consular officers of the United States and by such 
diplomatic officers as the Secretary of State may designate. 
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PART IX—-FEE FOR THE EXECUTION OF AN APPLICATION, FOR THE ISSUE OF A PASSPORT 
AND FOR THE RENEWAL OF A PASSPORT, AND EXEMPTIONS FROM THE PAYMENT OF THE 
FEE FOR THE ISSUE OF PASSPORTS 


86. A fee of $1.00 shall be collected for the execution of each application for 
a passport. This rule is applicable in all cases, including the cases of persons 
applying for passports to proceed abroad on official business for the United 
States. (Act cf Jnne 4, 1920, 41 Stat. 750: U. S. C., title 22, sec. 214) 

87. A fee of $9.00 shall be collected for each passport issued, except as herein- 
after provided in Paragraphs 91 to 99, inclusive. A fee of $5.00 shall be col- 
lected for the renewal of a passport. (Act of May 16, 1932, ch. 187, 47 Stat. 157; 
U.S. C., title 22, sec. 217a) 

88. The Secretary of State is authorized to make regulations authorizing the 
retention by State officials of the fee of $1.00 for executing an application for a 
passport. (Sec. 1, act of June 4, 1920, 41 Stat. 750; U. S. C., title 22, see. 214) 

89. The fees of $9.00 for the issue of a passport and $5.00 for the renewal of a 
passport, payable in currency or postal money order, shall accompany each appli- 
eation for a passport and for the renewal of a passport executed before a clerk 
of a court. Money orders should be made payable to the Secretary of State, 
Washington, D. C. If currency is transmitted with the application it will be 
understood that its transmission is at the risk of the applicant. If the applica- 
tion is executed before a Passport Agent of the Department of State, the fee 
shall be paid in currency. Personal checks will not be accepted by clerks of 
courts or Passport Agents. 

90. The Secretary of State is authorized in the case of Passport Agencies to 
make such regulations as he may deem satisfactory for the transmission to him 
of fees collected in such Agencies. 


Persons Exempt From the Payment of the Passport Fees 


91. No fees shall be collected for passports issued to officers or employees of 
the United States proceeding abroad in the discharge of their official duties, or 
to members of their immediate families, or to seamen, or to widows, children, 
parents, brothers, and sisters of American soldiers, sailors, or marines buried 
abroad whose journey is undertaken for the purpose and with the intent of visit- 
ing the graves of such soldiers, sailors, or marines, which facts shall be made 
a part of the application for the passport. (Sec. 1, act of June 4, 1920, 41 Stat. 
750; U.S. C., title 22, sec. 214) 

(a) Officers or employees of the United States and Members of their imme- 
diate families. 

92. In order to be exempt from the payment of the passport fee, an officer or 
employee of the United States shall submit with his application a written request 
for a passport from the head of the department or office in which he is employed. 
The request should set forth the nature of the employment of the applicant, the 
names of the countries in which he intends to travel, and the official nature of the 
journey abroad. These conditions shall be applicable to the renewal of a 
passport to an officer or employee of the United States. 

93. An applicant who is a member of the immediate family of an officer or 
employee of the United States who intends to go abroad on official business, or 
who is abroad on such business, shall not be required to submit documentary 
evidence of the official status of the officer or employee of the United States of 
whose immediate family he is a member if he will refer to the passport applica- 
tion made by such officer or employee and such application meets the require- 
ments of the preceding paragraph. 

(b) American seamen. 

94. No fees shall be collected for passports issued to American seamen. (Act 
of June 4, 1920, 41 Stat. 750; U. 8. C., title 22, sec. 214) 

95. Passports should not be issued to American seamen employed as such on 
American vessels unless documentary evidence is submitted to the Secretary of 
State satisfactorily establishing that it is necessary for the seaman to bear an 
American passport, in addition to the ordinary official documents issued to sea- 
men, in which case they may be issued passports valid for a period sufficient to 
enable them to carry out the purpose for which the passport is desired. Seamen 
not traveling as such are not exempt from the payment of the passport fee. 

96. Passports shall not be issued to American citizens who are employed or 
expect to be employed as seamen on foreign vessels unless the necessity for the 
possession of a passport is established to the satisfaction of the Secretary of 
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State. However, in such case the seaman is not exempt from the payment of 
the passport fee. 

97. A seaman who possesses a seaman’s certificate of American citizenship 
should submit such certificate with his application for a passport. No other 
document issued to a seaman under laws applicable to seamen shall be required 
to be surrendered in connection with an application for a passport. 

(c) Persons visiting the graves of American soldiers, sailors, or marines buried 
abroad. 

98. No fees shall be collected for passports issued to widows, children, parents, 
brothers, and sisters of an American soldier, sailor, or marine buried abroad, who 
intend to go abroad for the purpose of visiting the grave of such soldier, sailor, 
or marine. (Act of June 4, 1920, 41 Stat. 750; U. S. C., title 22, sec. 214) 

99. In order to be issued a passport without payment of the passport fee, such 
applicant, proceeding abroad for the purpose stated, must submit with his appli- 
cation a statement from the War Department, Washington, D. C., setting forth 
the name of the deceased American soldier, sailor, or marine to whom the appli- 
cant claims relationship, and the place of burial in a foreign country. A passport 
issued upon such application will be valid only for the country in which the 
deceased soldier, sailor, or marine is buried and the countries en route. 


PART X——EVIDENCE OF CITIZENSHIP TO ACCOMPANY APPLICATIONS FOR PASSPORTS 


(a) Native citizens. 

100. A person born in the United States in a place where official records 
of birth were kept at the time of his birth must submit with the application 
a birth certificate under the seal of the official custodian of birth records.” A 
certificate to be acceptable must show the date and place of birth and that the 
record thereof was made at the time of birth or shortly thereafter. If a birth 
certificate is not obtainable, that fact should be shown, and the application should 
be supported by a baptismal certificate or a certified copy of the record of baptism 
under the seal of the church in which the applicant was baptized, giving the 
date and place of birth, the date of baptism, and the date on which the record of 
baptism was made. A baptismal certificate to be acceptable must show that 
the baptism occurred within a short time after the date of the birth of the 
applicant as shown in the certificate. If birth and baptismal certificates are 
not obtainable, an affidavit of the parent or of the physician, nurse, or midwife 
who attended the birth, or the affidavit of a reputable person having sufficient 
knowledge to be able to testify as to the place and date of the applicant’s 
birth may be accepted. A person who did not attend the birth but who testifies 
concerning the place and date of the applicant’s birth should state briefly how 
and through what source the knowledge was acquired. 

101. A person born abroad whose father was born in the United States 
and at the time of the applicant’s birth had not ceased to be a citizen of the 
United States must submit with his application evidence of the father’s birth 
in this country as required in the preceding paragraph. 

102. If the applicant comes within the provisions of Paragraph 100 or 101 
and has previously been issued a passport, reference to the application upon 
which such passport was issued will be sufficient, provided there was submitted 
with such application satisfactory evidence of American citizenship. If the 
applicant has not previously been issued a passport but his father has been 
issued such a document, reference to the application upon which a passport was 
issued to his father will be sufficient, provided there was submitted with such 
application satisfactory evidence of the father’s American citizenship. 

103. A person born abroad after noon, Eastern Standard Time, May 24, 1934, 
of a mother who was born in the United States and an alien father, must 
submit with his application evidence of the mother’s birth in this country as 
required by Paragraph 101. 

104. A person board abroad after noon, Eastern Standard Time, May 24, 1934, 
of parents both of whom were born in the United States, must submit with his 
application evidence of the birth in this country of both of his parents as 
required by Paragraph 101. If either parent has previously been issued a 





5A person of Chinese descent residing in the United States and claiming to be an Ameri- 
ean citizen must submit with his application for a passport a copy of Form 430, Immigra- 
tion and Naturalization Service. Requests for these forms should be made to the nearest 
immigrant inspector or to the Department of Labor, Immigration and Naturalization 
Service, Chinese Section, Washington, D. C. 
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passport, reference to the application upon which such document was issued 
will be sufficient as evidence of the citizenship of that parent, provided there 
was submitted with such application evidence of his American citizenship. 

105. A person born abroad who claims American citizenship through the birth 
abroad of a father who acquired American citizenship at birth must submit 
evidence of the citizenship of his paternal grandfather and evidence that his 
father resided in the United States prior to the applicant’s birth. If the father 
has previously been issued a passport, reference to the application upon which 
such document was issued will be sufficient as evidence of the citizenship of the 
father, provided there was submitted with such application evidence of his 
father’s American citizenship and it satisfactorily appears from such application 
that the father had resided in the United States prior to the applicant’s birth 
abroad. 

106. A person born abroad after noon, Eastern Standard Time, May 24, 1934, 
who claims American citizenship through the birth abroad of a mother who 
acquired American Citizenship at birth must submit evidence of the citizenship 
of his maternal grandfather and evidence that his mother resided in the United 
States prior to the applicant’s birth. If the mother has previously been issued a 
passport reference to the application upon which such document was issued 
will be sufficient as evidence of the citizenship of the mother, provided there 
was submitted with such application evidence of her father’s American citizen- 
ship and it satisfactorily appears from such application that the mother had 
resided in the United States prior to the applicant’s birth abroad. 

107. A person born abroad who claims citizenship at birth through a parent 
who was naturalized as a citizen of the United States must submit with his 
application the parent’s certificate of naturalization, unless the applicant or 
his father has previously been issued a passport upon an application with which 
was submitted satisfactory evidence of the father’s naturalization. 

(b) Persons claiming citizenship through naturalization of self or parent. 

108. A person naturalized in his own right must submit with his application 
his certificate of naturalization. 

109. The child of a naturalized citizen claiming citizenship through the 
naturalization of the father or mother must submit the certificate of naturali- 
zation of the parent through whom he claims American citizenship, and if 
the parent was naturalized after noon, Eastern Standard Time, May 24, 1934, 
he must show that he has resided in the United States as a minor for a period 
of five years. If both parents have been naturalized, appropriate evidence 
thereof should be submitted. If the mother resumed American citizenship 
under section 3 of the act of March 2, 1907, 34 Stat. 1228, or was repatriated 
under the act of June 25, 1936, ch. 801, 49 Stat. 1917 (U.S. C., title 8, see. 9a), 
appropriate evidence of such resumption or repatriation must be submitted with 
the application. 

110. If the applicant comes within the provisions of Paragraph 108 or 109 
and has previously been issued a passport, reference to the application upon 
which such passport was issued will be sufficient, provided there was submitted 
with such application evidence of his naturalization or the naturalization of 
the parent through whom he claims citizenship. 

(c) An adopted child included in the passport of the foster parent or parents. 

111, As the adoption of an alien child by an American citizen does not confer 
American citizenship upon such child, it is necessary when an adopted minor 
child is to be included in the passport of the foster parent or parents that the 
application be accompanied by documentary evidence of the adoption of th 
child and evidence of the child’s American citizenship. When evidence of the 
citizenship of an adopted child of the nature mentioned in this section cannot 
be obtained but the custedy of the adopted child was obtained during early 
infancy from a reputable charitable or other organization, an affidavit may be 
executed by an official of such organization setting forth, if possible, the date 
and place of birth in the United States of its former ward, the fact 
that the child has been legally adopted, the date and manner of adoption, 
and the name and place of residence of the adoptive parent or parents. Such 
affidavit should also set forth the basis for the knowledge and belief of the 
affiant concerning the date and place of birth of the child and the date when the 
child was placed in the custody of the organization. If the child has not been 
formally adopted, that fact should be set forth in the affidavit, together with a 
statement indicating that the child has had a permanent and established place 
for a definite period of time with the family in whose custody the child has been 
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placed by the organization. The Secretary of State may require the submission 
of such further information or documents as he may deem necessary to establish 
the legal or actual custody of the child and its nationality. 

(ad) Wife included in husband’s application. 

112. When an application includes the wife of the applicant, evidence of the 
husband's citizenship only shall be required if the wife was born in the United 
States, or if alien born was eligible to naturalization under section 1994 of the 
Revised Statutes of the United States (repealed by section 6 of the act of 
September 22, 1922, 42 Stat. 1022), provided that in both cases the marriage 
occurred prior to September 22, 1922, and the applicant was an American 
citizen at the time of marriage or became a citizen prior to the date mentioned. 
When the marriage occurred on or after September 22, 1922, evidence of the 
American citizenship of both the husband and wife must accompany the 
application. 

(e) Husband included in wife’s application. 

113. When an application includes the husband of the applicant, evidence of 
the husband’s citizenship and not evidence of the wife’s citizenship should be 
submitted if the marriage occurred prior to September 22, 1922. If the marriage 
occurred on or after September 22, 1922, evidence of the citizenship of the 
applicant and her husband must accompany the application. 

114. The Secretary of State may require such additional evidence of citizen- 
ship as in his judgment may be necessary to establish the citizenship of an 
applicant for a passport. 


PART XI—EVIDENCE OF CITIZENSHIP TO ACCOMPANY A WOMAN’S APPLICATION FOR A 
PASSPORT 


115. The following classes of American-born women must submit evidence of 
their own citizenship: 

(a) One who has never been married. 

(b) One who married on or after September 22, 1922. 

(c) One who was married to an alien between March 2, 1907, and September 
22, 1922, and whose marital status was terminated prior to September 22, 1922. 
If the marriage was terminated by divorce, the original decree of divorce or a 
certified copy of the court record thereof must be submitted. If the marriage 
was terminated by death, a statement to that effect must be made in the applica- 
tion. Prior to September 22, 1922, upon the termination of such a marriage a 
woman could resume her American citizenship, if abroad, by registering as an 
American citizen within one year with a Consul of the United States, or by 
returning to reside in the United States, or, if residing in the United States at 
the termination of the marital relationship, by continuing to reside therein. 
(Section 3, act of March 2, 1907, 34 Stat. 1228, repealed by section 7, act of 
September 22, 1922, 42 Stat. 1022.) The manner in which American citizenship 
was resumed prior to September 22, 1922, must be set forth in the application 
and supported by appropriate evidence. If necessary, a supplementary state- 
ment under oath should be attached to the application. 

(d) One who married an alien prior to March 2, 1907, but who did not, subse- 
quent to the marriage, reside permanently abroad. 

(e) One who married an alien prior to March 2, 1907, who, as a result of such 
marriage, acquired the nationality of the country of which her husband was a 
national, and who, subsequent to the marriage and prior to September 22, 1922, 
resided permanently abroad. In such case a woman must submit evidence that 
she resumed or reacquired American citizenship. 

116. An American-born woman who was married to an American citizen prior 
to September 22, 1922, must submit evidence of her husband’s citizenship. 

117. An American woman who lost American citizenship by marriage to an 
alien and whose husband became naturalized prior to September 22, 1922, must 
submit the certificate of naturalization of her husband, 

118. The following classes of alien-born women must submit evidence of their 
own citizenship: 

(a) One who has never been married, and who has been naturalized in her 
own right or through the naturalization of either or both parents, or through 
the resumption of American citizenship by the mother or by the latter’s re- 


patriation. 
(b) One who, subsequent to acquiring American citizenship, married an 
i alien prior to September 22, 1922, and who, after the termination of the marital 


status, resumed American citizenship under section 3 of the act of March 2, 1907, 
42 Stat. 1022, or was naturalized in her own right. 
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(c) One who, subsequent to acquiring American citizenship, married an alien 
prior to September 22, 1922, and who subsequent to that date was naturalized as 
an American citizen. 

(d) One who was married after September 22, 1922, but whose claim to 
citizenship is based upon her own naturalization or the naturalization of either 
or both parents or through the resumption of American citizenship by the mother 
or by the latter’s repatriation as a citizen of the United States. 

(e) One who, subsequent to acquiring American citizenship, married an alien 
ineligible to citizenship on or after September 22, 1922, and prior to March 3, 
1931, and who since the latter date has been naturalized as an American citizen. 

119. The Secretary of State may require such additional evidence of citizen- 
ship as in his judgment may be necessary to establish the citizenship of an appli- 
cant for a passport. 


PART XII—A RESIDENT OF AN OUTLYING POSSESSION OF THE UNITED STATES WHO 
WAS NOT BORN OR NATURALIZED IN THE UNITED STATES BUT WHO OWES PERMA- 
NENT ALLEGIANCE, WHETHER A CITIZEN OR NOT, TO THE UNITED STATES 


120. A resident of an outlying possession of the United States who was not 
born or naturalized in the United States but who Owes permanent allegiance, 
whether a citizen or not, to the United States, who was born in an outlying 
possession at a place where official records of birth were kept at the time of 
his birth, must submit with his application evidence of citizenship of the nature 
described in Paragraph 100, except that, when a proper birth or baptismal certifi- 
cate cannot be submitted or an affidavit cannot be obtained from a person who 
attended the birth, the applicant must submit affidavits of two credible persons 
stating how long they have known the applicant and through what source the 
knowledge of the date and place of the applicant’s birth was acquired. 

121. The applicant must submit such additional documentary evidence as 
may be necessary to show conclusively that he has acquired American nationality 
under any law of the United States or any treaty to which the United States 
is a party. 

122. An applicant who claims to be a citizen of the Commonwealth of the 
Philippines must submit such documentary evidence as may be necessary to 
show conclusively that under the laws of the United States or of the Philippine 
Islands in effect at the time of the adoption of the Constitution of the Philip- 
pines he was a citizen of the Philippine Islands and hence acquired citizenship 
in the Commonwealth, or that he subsequently, under the Constitution or under 
the laws subsequently enacted by the legislature of the Commonwealth of the 
Philippines, acquired citizenship in that Commonwealth. 


PART XIII—AFFIDAVITS 


123. Any affidavit which may be required under these rules or shall be sub- 
mitted in support of an application for a passport or the renewal, extension, 
or amendment of a passport shall be considered as, and become, a part of the 
application.® 

PART XIV—ADDITIONAL REGULATIONS 


124. The Secretary of State is authorized in his discretion to refuse to issue 
a passport, to restrict a passport for use only in certain countries, to restrict 
it against use in certain countries, to withdraw or cancel a passport already 
issued, and to withdraw a passport for the purpose of restricting its validity 
or use in certain countries. 

125. Should a person to whom a passport has been issued knowingly use or 
attempt to use it in violation of the conditions or restrictions contained therein 
or of the provisions of these rules, the protection of the United States may be 
withdrawn from him while he continues to reside abroad. 

126. The Secretary of State is authorized to make regulations on the subject 
of issuing, renewing, extending, amending, restricting, or withdrawing passports 
additional to these rules and not inconsistent therewith. 





* Such supporting affidavit, together with any additional affidavit or affidavits which may 
be required, shall become part of the application, so that the following provisions of law 
shall be applicable: U. S. C., title 22, sec. 220, concerning the making of false statements 
in applications and the penalty prescribed thereunder; U. S. C.. title 18. sec. 221, concern- 
ing perjury and the penalty prescribed thereunder: and U. 8S. C., title 18, sec. 88, concern- 
ing conspiracies to commit an offense against or to defraud the United States and the penalty 
prescribed thereunder. 
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127. This order supersedes Executive Order No. 5860 of June 22, 1932, as 
amended by Executive Order No. 6650 of March 23, 1934, prescribing rules 
governing the granting and issuing of passports in the United States. 

FRANKLIN D. ROOSEVELT. 

THE WHITE HOUSE, 

March 31, 1938. 





DEPARTMENTAL ORDER No. 749 


Order by the Secretary of State Regarding Passports and Application for 
Passports 


PART I—PREVIOUS RULES AND REGULATIONS 


1 All previous departmental rules and regulations relating to the subject 
of this order are hereby revoked. 


PART II—PASSPORT AGENTS OF THE DEPARTMENT OF STATE 


2. Agents of the Department of State authorized to take applications for 
vassports and perform passport services in the United States are stationed at 
New York, Boston, Chicago, San Francisco, and in the Department of State at 
Washington. 


PART III—BLANK FORMS OF APPLICATIONS FOR PASSPORTS 


3. Blank forms of applications for use in applying for passports will be fur- 
nised, on request, without charge, by the Department of State to persons who 
wish to apply for passports. 

4. Passport agents of the Department of State and clerks of courts authorized 
to take passport applications should, upon request, be supplied with the neces- 
sary blank forms of application fer passports. 


PART IV—-TRANSMISSION OF APPLICATIONS EXECUTED IN THE UNITED STATES 


5. Applications after being properly prepared and executed should be sent by 
registered mail directly to the Passport Division, Department of State, Wash- 
ington, D. C., by the passport agents or by the clerks of courts before whom they 
are executed. 

6. An applicant who so requests may have his application transmitted to 
this Department at his own risk by special delivery or air mail. For this 
purpose he must furnish the passport agent or clerk of the court taking the 
application with a special delivery stamp or sufficient air-mail stamps. 

7. If there is a valid reason for immediate action upon any application, a brief 
statement to that effect by the officer before whom the application is executed 
may be endorsed on the face of the application. 


PART V—-TRANSMISSION OF PASSPORTS TO APPLICANTS THEREFOR 


8. As a rule a passport will be forwarded to the applicant by registered mail, 
directed to the address given in the application, except that a passport will not 
be forwarded to a hotel unless the hotel is the applicant’s place of permanent 
residence, which fact should be set forth in a supplementary statement, or unless 
the applicant sets forth in a supplementary statement a reason for sending the 
passport to a hotel other than that in which he may reside, making it clear that 
it is unlikely that if the passport is sent to the hotel named it would be lost. 
In such an exceptional case the passport will be forwarded at the risk of the 
applicant. 

9. On the request of the applicant, a passport which has been issued, or a pass- 
port which has been submitted for amendment or extension, will be forwarded to 
the applicant by special delivery or air mail at the applicant’s risk, provided there 
is attached to the application sufficient special delivery or air-mail stamps. If 
the applicant desires the passport forwarded by air mail, a registry stamp should 
also be forwarded. If stamps are not enclosed when it is desired that the pass- 
port be forwarded by air mail or special delivery, a separate money order should 
be enclosed covering postage. The cost of postage should not be included in the 
money order covering the passport or renewal fee. 
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PART VI—SURRENDER OF OLD PASSPORT 


10. An applicant for a new passport who holds an expired or an unexpired 
passport issued on or after January 3, 1918, should submit the old passport to the 
official before whom he executes his application for a new passport. 

11. Old passports submitted to clerks of courts by native citizens may be 
eanceled by cutting off with scissors about one inch of the lower outer corners 
of both covers and all the pages of the passport. 

12. A notation of the cancelation, giving the date, number, and place of issue 
of the canceled passport, should be made on the margin of the new application. 

13. An old passport held by a person who claims citizenship through naturaliza- 
tion should be attached to the application for a new passport and forwarded to 
the Department for cancelation. 

14. If the applicant for a new passport is unable to present for cancelation 
or surrender a previous passport, issued since January 2, 1918, which has expired. 
he should state in his application the disposition of the passport. If the previous 
passport is still valid, the applicant should submit a separate statement, under 
oath, setting forth in circumstantial detail the disposition of the passport. 


PART VII—PERIOD OF VALIDITY OF PASSPORTS AND THE RENEWAL AND EXTENSION 
THEREOF 


15. Section 2 of the act of May 16, 1982 (U.S. C., title 22, sec. 217a), provides 
in part as follows: 

“Sec. 2. That the validity of a passport . . . shall be limited to a period of two 
years: Provided, That a passport may be renewed under regulations prescribed 
by the Secretary of State for a period, not to exceed two years, upon payment of a 
fee of $5 for such renewal, but the final date of expiration shall not be more than 
four years from the original date of issue: Provided further, That the Secretary 
of State may limit the validity of a passport ... or the period of renewal of a 
passport to less than two years: Provided further, That the charge for the issue 
of an original passport shall be $9.” 

16. Hereafter passports will be issued valid for a period of 2 years from the 
date of their issue. They may, however, be restricted in validity to a period of 
less than 2 years from the date of issue. A passport which has been restricted 
for a period of less than 2 years shall not be extended by a passport agent, the 
chief executive of one of the outlying possessions of the United States, the United 
States High Commissioner to the Philippine Islands, or by an American diplo- 
matic or consular officer of the United States except upon the express authoriza- 
tion of the Department of State. 

17. A passport which was issued within the period of 4 years prior to applica- 
tion for renewal may be renewed, but in any case where a person fails to apply 
for renewal of his passport prior to or immediately after the expiration of the 
original period of validity of his passport, his passport, when renewed, shall not 
extend beyond a period of 4 years from the original date of issue. The validity 
of the renewal of a passport may be restricted to a period of less than 2 years 
and a passport so limited may not be extended except upon the express authoriza- 
tion of the Department of State. 

18. The fee for the renewal of a passport is $5. 

19. No fee shall be collected for the extension of a passport to make it valid 
for a period of 2 years from the date of issue where it was originally issued valid 
for a period of less than 2 years. No fee shall be collected for the extension 
of a passport which has been renewed to make it valid for more than 2 but less 
than 4 years from the date of issue. 

20. When an application is made for a passport to include a minor child who 
will attain majority before the expiration of the period of 2 years from the 
date of issue, the passport shall be limited in validity to the date upon which 
such child will attain majority. An exception may be made to this rule when 
the child will attain majority within a period not exceeding 3 months prior to 
the date of expiration of the 2-year period. The two preceding sentences shall 
be applicable to a case where application is made for the renewal of a passport 
which includes a minor child who will attain majority before 4 years from 
the date of the original issue of the passport. 

21. Passports having a remaining validity of more than 6 months should not 
be renewed unless special circumstances warrant exceptional procedure. 

22. Requests for renewal may be made by personal application or letter 
addressed to the Department of State or a passport agent of the Department 
of State. 
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23. Each request for renewal should be accompanied by the passport desired to 
be renewed. 

24. A person in the United States who has been issued a passport the original 
period of validity of which was restricted to less than 2 years from the date 
of issue or whose passport when renewed beyond the original period of 2 years 
was restricted to less than 4 years from the date of issue and who desires to 
apply for an extension of the validity of such passport to the 2- or 4-year period, 
as the case may be, should communicate with the Department of State, unless 
he resides in a place where there is an agent of the Department of State, in 
which case the application for extension may be forwarded through such agent.’ 

25. An applicant for the renewal or extension of his passport may be required 
to submit satisfactory documentary evidence of the necessity and purpose of 
his journey abroad. 


PART VIII—CLERKS OF COURTS AUTHORIZED TO RETAIN $1 FEE FOR THE EXECUTION 
OF PASSPORT APPLICATIONS 


26. Section 1 of the act of June 4, 1920 (41 Stat. 750; U. 8S. C., title 22, sec. 
214), reads in part as follows: 

“That nothing herein contained shall be construed to limit the right of the 
Secretary of State by regulation to authorize the retention by State officials 
of the fee of $1 for executing an application for a passport.” 

27. Clerks of courts other than Federal courts, who are authorized to take 
applications for passports, are hereby authorized to retain a fee of $1 for execut- 
ing each application for a passport. They may not charge nor retain more than 
that amount for executing an application for a passport. This regulation does 
not in any manner restrict the right of any State to make laws or regulations 
concerning the disposition of fees retained by clerks of State courts for executing 
applications for passports. 


PART IX——RETURN OF PASSPORT FEES 


28. Section 4 of the act of June 4, 1920 (41 Stat. 751; U. 8. C., title 22, sec. 
216), reads in part as follows: 

“Whenever the appropriate officer within the United States of any foreign 
country refuses to visé a passport issued by the United States, the Department 
of State is hereby authorized upon request in writing and the return of the 
unused passport within six months from the date of issue to refund to the 
person to whom the passport was issued the fees which have been paid to Federal 
officials, and the money for that purpose is hereby appropriated and directed 
to be paid upon the order of the Secretary of State.” 

29. A person who desires to have the fee or fees paid to a Federal official or 
officials for a passport returned to him because of his inability to secure the 
necessary visa must return his unused passport to the Department of State 
within 6 months from the date of issue of the passport and submit therewith a 
signed request for refund. The request must contain a statement to the effect 
that he has applied for a visa and that the visa has been refused, and should 
state the reasons, if any, assigned for the refusal of the visa. If such person 
has received a statement in writing from a foreign official refusing to visa his 
passport, the statement should be submitted to this Department as evidence of 
the refusal of the visa. 

30. Section 3 of the act of July 3, 1926 (44 Stat. 887; U.S. C., title 22, sec. 214a), 
provides in part as follows: 

“That whenever a fee is erroneously charged and paid for the issue of a 
passport to a person who is exempted from the payment of such a fee by Section 1 
of ‘An Act making appropriations for the Diplomatic and Consular Service for the 
fiscal year ending June 30, 1921’, approved June 4, 1920 (Forty-first Statutes, 
page 750), the Department of State is hereby authorized to refund to the person 
who paid such fee the amount thereof, and the money for that purpose is hereby 
authorized to be appropriated.” 

When a fee has been erroneously collected from any person who is exempted 
from the payment of the fee for the issue of a passport, he or she may submit 


7Persons residing in a foreign country desiring to have their passports renewed or 
extended should make application to the nearest American consular officer. Those applying 
in one of the outlying possessions of the United States should apply to the chief executive 
of such possession, except persons residing in the Commonwealth of the Philippines, who 
should apply to the United States High Commissioner at Manila. 
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the matter in writing to the Department of State and at the same time submit 
such evidence as is required by the Rules Governing the Granting and Issuing 
of Passports in the United States to show that he or she is exempted from the 
payment of such fee. 


PART X—INQUIRIES CONCERNING APPLICATIONS SUBMITTED 


31. The Department of State will act upon applications as promptly as possible 
after their receipt. Inquiry concerning applications should be made only in cases 
of emergency, since the time consumed in responding to such inquiries necessarily 
retards the examination of applications. However, in such emergency cases 
inquiry should be made directly to the Department of State by the applicant. 

32. Application should be submitted sufficiently far in advance of the date upon 
which a passport is required to permit the Department to communicate, when 
necessary, with the applicant or other persons concerning the citizenship of the 
applicant or with respect to any defects which may appear in the application or 
any further information concerning the applicant which the Department may 
deem necessary. 

33. Communications should be addressed to the Department of State, Passport 
Division, Washington, D. C. Each communication should give the post-office 
address of the person to whom the answer is to be directed. 


PART XI—INFORMATION PRESCRIBED IN PASSPORT APPLICATIONS 


34. Application for passports should be made on the most recent form or torms 
prepared by the Department of State and should contain complete information 
ealled for in such form or forms. 

CORDELL HULL. 

DEPARTMENT OF STATE, 

March 31, 1938. 
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SUPPLEMENT TO PASSPORT REGULATIONS 
TITLE 22—FOoOREIGN RELATIONS 
CHAPTER I—DEPARTMENT OF STATE 
Part 51—PASSPORTS 
SUBPART B—-REGULATIONS OF THE SECRETARY OF STATE 


(Regulations of August 28, 1952, as amended on January 10, 1956) 


51.185 Limitation on Issuance of Passports to Persons Supporting Communist 
Movement. In order to promote the national interest by assuring that persons 
who support the world Communist movement of which the Communist Party is 
an integral unit may not, through use of United States passports, further the 
purposes of that movement, no passport, except one limited for direct and imme- 
diate return to the United States, shall be issued to: 

(a) Persons who are members of the Communist Party or who have recently 
terminated such membership under such circumstances as to warrant the con- 
clusion—not otherwise rebutted by the evidence—that they continue to act in 
furtherance of the interests and under the discipline of the Communist Party; 

(b) Persons, regardless of the formal state of their affiliation with the Com- 
munist Party, who engage in activities which support the Communist movement 
under such circumstances as to warrant the conclusion—not otherwise rebutted 
by the evidence—that they have engaged in such activities as a result of direc- 
tion, domination, or control exercised over them by the Communist movement. 

(c) Persons, regardless of the formal state of their affiliation with the Com- 
munist Party, as to whom there is reason to believe, on the balance of all the 
evidence, that they are going abroad to engage in activities which will advance 
the Communist movement for the purpose, knowingly and willfully of advancing 
that movement. 

51.136 Limitations on issuance of passports to certain other persons. In 
order to promote and safeguard the interests of the United States, passport facil- 
ities, except for direct and immediate return to the United States, will be refused 
to a person when it appears to the satisfaction of the Secretary of State that the 
person’s activities abroad would: (1) violate the laws of the United States; (2) 
be prejudicial to the orderly conduct of foreign relations; or (3) otherwise be 
prejudicial to the interests of the United States. 

51.137 Notification to Persons Whose Passport Application is Tentatively 
Disapproved. A person whose passport application is tentatively disapproved 
under the provisions of 51.135 or 51.136 will be notified in writing of the tenta- 
tive refusal, and of the reasons on which it is based, as specifically as in the 
judgment of the Department of State security considerations permit. He shall 
be entitled, upon request, and before such refusal becomes final, to present his 
-ase and all relevant information informally to the Passport Division. He shall 
be entitled to appear in person before a hearing officer of the Passport Division, 
and to be represented by counsel. He will, upon request, confirm his oral state- 
ments, in an affidavit for the record. After the applicant has presented his 
case, the Passport Division will review the record, and after consultation with 
other interested offices, advise the applicant of the decision. If the decision is 
adverse, such advice will be in writing and shall state the reasons on which the 
decision is based as specifically as within the judgment of the Department of 
State security limitations permit. Such advice shall also inform the applicant 
of his right to appeal under 51.138. 

51.188 Appeal by Passport Applicant. In the event of a decision adverse to 
the applicant, he shall be entitled to appeal his case to the Board of Passport 
Appeals provided for in 51.139. 
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51.139 Creation and Functions of Board of Passport Appeals. There is 
hereby established within the Department of State a Board of Passport Appeals, 
hereinafter referred to as the Board, composed of not less than three officers 
of the Department to be designated by the Secretary of State. The Board shall 
act on all appeals under 51.138. The Board shall adopt and make public its 
own rules of procedures, to be approved by the Secretary, which shall provide 
that its duties in any case may be performed by a panel of not less than three 
members acting by majority determination. The rules shall accord applicant 
the right to a hearing and to be represented by counsel, and shall accord appli- 
cant and each witness the right to inspect the transcript of this own testimony. 

51.140 Duty of Board to Advise Secretary of State on Action for Disposition 
of Appealed Cases. It shall be the duty of the Board, on all the evidence, to 
advise the Secretary of the action it finds necessary and proper to the disposition 
of cases appealed to it, and to this end the Board may first call for clarification 
of the record, further investigation, or other action consistent with its duties. 

51.141 Bases for Findings of Fact by Board. (a) In making or reviewing 
findings of fact, the Board, and all others with responsibility for so doing under 
51.135-51.143, shall be convinced by a preponderance of the evidence, as would 
a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Communist Party line on a 
variety of issues and through shifts and changes of that line will suffice, prima 
facie, to support a finding under 51.135 (b). 

51.142 Oath or Affirmation by Applicant as to Membership in Communist 
Party. At any stage of the proceedings in the Passport Division or before the 
Board, if it is deemed necessary, the applicant may be required, as a part of 
his application, to subscribe, under oath or affirmation, to a statement with respect 
to present or past membership in the Communist Party. If applicant states that 
he is a Communist, refusal of a passport in his case will be without furthe: 
proceedings. 

51.148. Applicability of Sections 51.137-51.142. Except for action taken by 
reason of non-citizenship or geographical limitations of general applicability 
necessitated by foreign policy considerations, the provisions of 51.187-—51.142 shall 
apply in any case where the person affected takes issue with the action of the 
Secretary in granting, refusing, restricting, withdrawing, canceling, revoking, 
etxending, renewing or in any other fashion or degree affecting the ability of such 
person to receive or use a passport. 
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CODE OF FEDERAL REGULATIONS 
TITLE 22—FOREIGN RELATIONS 
CHAPTER I—DEPARTMENT OF STATE 
Parr 51—PAssports 
SUBPART B—REGULATIONS OF THE SECRETARY OF STATE 
RULES OF THE BOARD OF PASSPORT APPEALS* 


Pursuant to the authority vested in the Board of Passport Appeals by the 
Regulations of the Secretary of State issued on August 28, 1952 (17 F. R. 8013; 
22 C. F. R. 51.139) and pursuant to the authority vested in the Secretary of State 
by paragraph 126 of Executive Order No. 7856, issued on March 31, 1948 (3 F. R. 
681; 22 C. F. R. 51.77), under authority of section 1 of the act of Congress 
approved July 3, 1926 (44 Stat. 887; 22 U. §- C. 211 (a)), the regulations issued 
on March 31, 1938 (Departmental Order 749) as amended (22 C. F.. R. 51.101 
through 51.1483) are hereby further amended by the addition of the following 
Rules of the Board of Passport Appeals as adopted by the Board, and approved 
by the Secretary for incorporation as sections 51.151 through 51.170 of Subpart 
B of Part 51 of 22C. F.R.: 
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AvTHORTY : $$51.151 through 51.170 issued under sec. 1, 44 Stat. 887, 22 U. S.C. 211 (a). 


$51.151 Organization of Board. The Secretary of State shall appoint a 
Board of Passport Appeals consisting of three or more members, one of whom 
shall be designated by the Secretary as Chairman. The Chairman shail assure 
that there is assigned to hear the appeal of any applicant a panel of not less 
than three members including himself or his designee as presiding officer, which 
number shall constitute a quorum. 

$51,152 Decisions of the Board. Decisions shall be by majority vote. Vot- 
ing may be either in open or closed session on any question except recom- 
mendations under § 51.140, which shall be in closed session. Decisions under 
$ 51.140 shall be in writing and shall be signed by all participating members 
of the Board. 

§ 51.1538 Counsel to the Board. A Counsel, to be designated by the Secre- 
tary of State, shall be responsible to the Board for the scheduling and presenta- 
tion of cases, aid in legal and procedural matters, information to the applicant 





*Published in 19 F. R., January 9, 1954. 
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as to his procedural rights before the Board, maintenance of records and such 
other duties as the Board or the Chairman, on its behalf, may determine. 

§$51.154 Eawaminer. The Board may, within its discretion, appoint an ex- 
aminer in any case, who may, with respect to such case, be vested with any 
or all authority vested in the Board or its presiding officer, subject to review 
and final decision by the Board, but, an applicant shall not be denied an 
opportunity for a hearing before the Board unless he expressly waives it. 

§ 51.155 Chairman. The Chairman, or his designee, shall preside at all 
hearings of the Board, and shall be empowered in all respects to regulate the 
course of the hearings and pass upon all issues relating thereto. The Chair- 
man, or his designee, shall be empowered to administer oaths and affirmations. 

§ 51.156 Prior administrative remedies. It is required that prior to peti- 
tioning for an appeal, an applicant shall (1) exhaust the administrative remedies 
available in the Passport Office, as set out in § 51.137, and (2) comply with 
the provisions of §51.142, as a part of his application, if deemed necessary by 
the Passport Office. 

§51.157 Petition. An applicant desiring to take an appeal shall, within 
thirty calendar days after receipt of the advice of adverse decision by the 
Passport Office file with the Board a written petition under oath or affirmation 
which shall, in plain and concise language, refute or explain the reasons stated 
by the Passport Office for its decision. 

§51.158 Delivery of papers. Petitions or other papers for the attention of 
the Board may be delivered personally, by registered mail, or by leaving a copy 
at the offices of the Board at the address to be stated in the advice of adverse 
action furnished applicant by the Passport Office. 

§ 51.159 Notice of hearing. Applicant shall receive not less than five calendar 
days notice in writing of the scheduled date and place of hearing which shall be 
set for a time as soon as possible after receipt by the Board of applicant’s peti- 
tion. 

§ 51.160 Appearance. Any party to any proceedings before the Board may 
appear in person, or by or with his attorney, who must possess the requisite quali- 
fications, as hereinafter set forth, to practice before the Board. 

§ 51.161 Applicant's attorney. (a) Attorneys at law in good standing who are 
admitted to practice before the Federal courts or before the courts of any State or 
Territory of the United States may practice before the Board. 

(b) No officer or employee of the Department of State whose official duties 
have, in fact, included participation in the investigation, preparation, presenta- 
tion, decision or review of cases of the class within the competence of the Board 
of Passport Appeals shall, within two (2) years after the termination of such 
duties appear as attorney in behalf of an applicant in any case of such nature, 
nor shall any one appear as such attorney in a case of such class if in the course 
of prior government service he has dealt with any aspects of the applicant’s 
activities relevant to a determination of that case. 

§ 51.162 Supplementary information to applicant. The purpose of the hear- 
ing is to permit applicant to present all information relevant and material to 
the decision in this case. Applicant may, at the time of filing his petition, address 
a request in writing to the Board for such additional information or explanation 
as may be necessary to the preparation of his case. In conformity with the 
relevant laws and regulations, the Board shall pass promptly and finally upon 
all such requests and shall advise applicant of its decision. The Board shall 
take whatever action it deems necessary to insure the applicant of a full and 
fair consideration of his case. 

§ 51.163 Hearings. The Passport file and any other pertinent Government 
files shall be considered as part of the evidence in each case without testimony 
or other formality as to admissibility. Such files may not be examined by the 
applicant, except the applicant may examine his application or any paper which 
he has submitted in connection with his application or appeal. The applicant 
may appear and testify in his own behalf, be represented by counsel subject to 
the provisions of § 51.161, present witnesses and offer other evidence in his own 
behalf. The applicant and all witnesses may be cross-examined by any member 
of the Board or its counsel. If any witness whom the applicant wishes to call is 
unable to appear personally, the Board may, in its discretion, accept an affidavit 
by him or order evidence to be taken by deposition. Such depositions may be 
taken before any person designated by the Board and such designee is hereby 
authorized to administer oaths or affirmations for the purpose of the depositions. 
The Board shall conduct the hearing proceedings in such manner as to protect 
from disclosure information affecting the national security or tending to dis- 
close or compromise investigative sources or methods. 
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§ 51.164 Admissibility. The Board and the applicant may introduce such 
evidence as the Board deems proper. Formal rules of evidence shall not apply, 
but reasonable restrictions shall be imposed as to the relevancy, competency, 
and materiality of evidence presented to the Passport Office’s stated reasons for 
its decision and/or to the application of § 51.135 or § 51.136 to applicant’s case. 

§ 51.165 Argumentation. All argumentation shall be directed to the applica- 
tion of the passport regulations to the facts of the particular case. The Board 
will permit no oral argument or motions relative to the legality or propriety of 
the hearing or other procedures of the Board. Submission of such argument or 
motions will be confined to the filing of written briefs, objections, or motions 
to be made a part of the record. The Board will not undertake to consider any 
such motion or contention. 

§ 51.166 Privacy of hearings. Hearings shall be private. There shall be pres- 
ent at the hearing only the members of the Board, Board’s Counsel, official ste- 
nographers, Departmental employees concerned, the applicant, his counsel, and 
the witnesses. Witnesses shall be present at the hearing only while actually 
giving testimony. 

§ 51.167 Misbehavior before Board. If, in the course of a hearing before the 
Board, an applicant or attorney is guilty of misbehavior, he may be excluded 
from further participation in the hearing. In addition, he may be excluded 
from participation in any other case before the Board. 

§ 51.168 Transcript of hearings. A complete verbatim stenographic transcript 
shall be made of hearings by qualified reporters, and the transcript shall con- 
stitute a permanent part of the record. Upon request, the applicant and each 
witness shall have the right to inspect the transcript of his own testimony. 

§ 51.169 Notice of decision. The Board shall communicate the action rec- 
ommended under § 51.140 on all cases appealed to it to the Secretary of State. 
The decision of the Secretary of State shall be notified in writing to the appli- 
cant. Such notice shall be given the applicant as promptly as possible after 
his hearing before the Board. 

§51.170 Probative value of evidence. In determining whether there is a pre- 
ponderance of evidence supporting the denial of a passport the Board shall con- 
sider the entire record, including the transcript of the hearing and such confi- 
dential information as it may have in its possession. The Board shall take into 
consideration the inability of the applicant to meet information of which he 
has not been advised, specifically or in detail, or to attack the credibility of 
confidential informants. 

Adopted by the Board of Passport Appeals December 30, 1953. 

{s] Turuston B. Morton, 
Chairman, Board of Passport Appeals. 
[s] JoHn Foster DU LLgEs, 


Secretay of State 
Date: January 4, 1954. 
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Part 52—PAssporTs : VALIDITY AND ISSUANCE IN WARTIME 


52.1 Passport must be submitted to the Department of State. No passport 
heretofore issued shall be valid for use in traveling from the United States to any 
country in Europe unless it is submitted to the Department of State for vali- 
dation. 

52.2 Documentary evidence concerning imperativeness of proposed travel— 
(a) Travel for commercial purposes. Before the Department of State will vali- 
date any passport heretofore issued for use in any country in Europe, it will be 
necessary for the person to whom the passport was issued to submit documentary 
evidence concerning the imperativeness of his proposed travel. A person who de- 
sires to travel in Europe for commercial purposes must support his application 
for the validation of his passport or for the issue of a passport with a letter from 
the head of the firm in the interests of which he intends to go to Europe. Such 
letters must state not only the names of the European countries which the 
applicant expects to visit and the objects of his visits thereto, but, in addition, 
whether or not the applicant is a salaried employee of the firm concerned; and 
if so, how long he has been known to the firm and for what period of time he 
has been in its employ. If the applicant is going to Europe on a commission 
and not a salary basis, that fact also should be specifically stated. If the appli- 
cant for a passport is himself the head of the concern for which he is going to 
Europe, he must submit a letter from another officer of the company or a letter 
from the head of some other reputable concern who has had business transac- 
tions with the applicant and has knowledge of the business in which the appli- 
cant is engaged and the object and necessity of his proposed trip to Europe. 

(b) Purposes other than commercial business. An applicant who is going to 
Europe for any purpose other than commercial business must satisfy the De- 
partment of State that it is imperative that he go, and he must submit satis- 
factory documentary evidence substantiating his statement concerning the im- 
perativeness of his proposed trip. 

52.3. False and misleading statements. In view of the exigencies of the pres- 
ent situation and the consequent necessity of exercising the greatest care in the 
validation of passports or the issue of new passports, the Department of State 
will be obliged to hold applicants and firms responsible for any false or mislead- 
ing statements made by them in connection with applications for passports, and 
any such false or misleading statements would be in violation of section 220 of 
Title 22 of the United States Code, which reads as follows: 

“Whoever shall willfully and knowingly make any false statement in an 
application for passport with intent to induce or secure the issuance of a pass- 
port under the authority of the United States, either for his own use or the use 
of another, contrary to the laws regulating the issuance of passports or the 
rules prescribed pursuant to such laws, or whoever shall willfully and know- 
ingly use or attempt to use, or furnish to another for use, any passport the 
issue of which was secured in any way by reason of any false statement, shall 
be fined not more than $2,000 or imprisoned not more than five years or both.” 

52.4 Women and children. Women and children will not be included in pass- 
ports issued to their husbands or fathers unless the urgent and imperative 
necessity of accompanying them is conclusively established. 

52.5 Travel in opposing belligerent countries. Passports will not, as a rule, 
be validated or issued for travel in opposing belligerent countries. 

52.6 Protection of the United States—(a) Failure to submit passports to 
Department of State for validation. Should a person now having a valid pass- 
port proceed to any European country without first having submitted his pass- 
port to the Department of State for validation, the protection of the United 
States may be withheld from him while he is abroad. 

(b) Violation of the conditions or restrictions contained in passport. Should 
a person to whom a passport has been issued use it in violation of the condi- 
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tions or restrictions contained therein, the protection of the United States may 
likewise be withheld from him while he is abroad and he will be liable for 
prosecution under the provisions of section 221 of title 22 of the United States 
Code, which reads in part as follows: 

“* * * whoever shall willfully and knowingly use or attempt to use any pass- 
port in violation of the conditions or restrictions therein contained, or of the 
rules prescribed pursuant to the laws regulating the issuance of passports, which 
said rules shall be printed on the passport; * * * shall be fined not more than 
$2,000 or imprisoned not more than five years, or both.” 

52.7 Validity restricted to period necessary to accomplish purpose. Here- 
after when a passport is validated for or issued for use in Europe, its validity 
shall be restricted to the period necessary to accomplish the purpose of the in- 
tended visit to Europe but in no case beyond a period of 6 months. 

52.8 Passports in possession of persons now residing abroad. Passports in 
possession of persons now residing abroad shall in due course be submitted to 
American consular officers for appropriate endorsement under special instruc- 
tions to be sent to such officers at a later date. 

52.9 Passport to contain name of each country citizen intends to visit and 
object of visit. In view of the exigencies of international travel, particularly 
the spread of military operations, the increasing hazards and difficulties involved 
in foreign travel and residence, and the fact that after October 16, 1940, male 
citizens between the ages of 18 and 45 years will be required, before departing 
from the United States, to obtain a permit on Form 351 to leave this country, 
the Secretary of State has deemed it desirable to revert to the former policy of 
the Department of State of setting forth in each passport issued by it or under 
its authority the names of the countries which the citizen intends to visit and 
the object of the visit to each country named in the passport. This policy shall 
become effective at once and shall apply to passports heretofore issued and 
presently valid, as well as to passports which may hereafter be issued, with the 
exception of passports intended for use in countries of the Western Hemisphere. 
In consequence, no passport heretofore issued shall be valid for travel from the 
United States to any foreign country requiring such a document, except coun- 
tries of the Western Hemisphere, unless it is first submitted to the Department 
of State for validation in the same manner as is provided for by §§ 52.1—52.8, 
issued September 4, 1939, for the validation of passports for use in traveling from 
the United States to any country in Europe. In submitting a passport to the 
Department for validation for use elsewhere than in the countries of the Western 
Hemisphere, a person to whom such document was issued must also state the 
names of the countries in which he intends to travel, the reason for his intended 
travel to each country named and, if the reason for the proposed travel to each 
such country is susceptible of documentary corroboration, he should submit such 
documentary corroboration. The provisions of §§ 52.1-52.8 shall apply, so far as 
may be practicable, to travel elsewhere throughout the world except in countries 
of the Western Hemisphere, save that where an individual desires to travel to 
a country in which conditions are normal and the routes of travel thereto are 
reasonably safe, in applying the test of necessity for such travel a more lenient 
policy will be followed. 

[5 F. R. 4076, as amended at 8 F. R. 7307] 

(1949 Edition Code of Federal Regulations, Title 22—Foreign Relations. ) 
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[Executive Order No. 8820, July 15, 1941] 
THE PRESIDENT—EXECUTIVE ORDER 


AMENDING THE FOREIGN SERVICE REGULATIONS OF THE UNITED STATES 


By virtue of and pursuant to the authority vested in me by section 1752 of 
the Revised Statutes of the United States (22 U. S. C. § 132) and the act of July 
3, 1926, 44 Stat. S87 (22 U. S. C. § 211a), it is ordered that the Foreign Service 
Regulations of the United States be, and they are hereby, amended by prescribing 
the following as Chapter XXI thereof: 


CHAPTER XXI—-NATIONALITY, PASSPORTS, REGISTRATION, AND PROTECTION 


Nationality 


XXI-1. Duties in Connection with Nationality Matters. Officers of the Foreign 
Service shall familiarize themselves with those provisions of the laws of the 
United States which relate to the acquisition and loss of American nationality, 
and shall perform such duties in connection therewith as may be provided for by 
law or by administrative regulations prescribed by the Secretary of State. 


American Passports 


XXI-2. Services Performed by Officers of the Foreign Service in Connection 
with American Passports and Other Travel Documents. Officers of the Foreign 
Service shall perform the following-described services in connection with Ameri- 
can passports and other travel documents: 

(a) Accept applications for service passports and, when designated to do so 
by the Secretary of State under authority contained in the act of July 3, 1926, 
44 Stat. 887 (22 U. S. C. § 211la), grant and issue such passports to American 
nationals who owe allegiance to the United States in accordance with the pro- 
visions of the laws of the United States with such provisions of Executive Order 
No. 7856 of March 31, 1938,° entitled “Rules Governing the Granting and Issuing 
of Passports in the United States” as may be applicable to the issuance of pass- 
ports abroad, and with such administrative regulations as may be prescribed by 
the Secretary of State. 

(b) When required to do so by the Secretary of State, issue such documents 
other than passports as are prescribed by the terms of the Foreign Service 
Regulations. 

(c) Verify, renew, amend, extend, and cancel American passports in accord- 
ance with such regulations as the Secretary of State may prescribe. 

(d) Perform such other miscellaneous services in connection with American 
passports and other travel documents as are required under the terms of the 
Foreign Service Regulations. 


Registration of American Nationals Abroad 


XXI-3. Duties of Officers of the Foreign Service in Connection with Registra- 
tion of Nationals. Officers of the Foreign Service shall perform such duties in 
connection with the registration of American nationals abroad as may be pre- 
scribed by the Secretary of State. 


Protection of American Nationals Abroad 


XXIM. Duties of Officers of the Foreign Service in Connection with Protec- 
tion Abroad of American Nationals. Officers of the Foreign Service shall perform 
such duties in connection with the protection of American nationals abroad as 


mav be imposed upon them by rules and regulations prescribed by the Secretary 
of State. 


°2 F. R. 709. 
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TITLE 22—FOREIGN RELATIONS 
CHAPTER I—DEPARTMENT OF STATE 
[Departmental Reg. 108.284] 
ParT 51—PASSPORTS 
FEES TO BE RETAINED BY CLERKS OF COURTS OTHER THAN FEDERAL COURTS 


Pursuant to the authority vested in me by Paragraph 126 of Executive Order 
No. 7856, issued on March 31, 1938 (3 F. R. 687, 22 CFR 51.77), under authority 
of section 1 of the Act of Congress approved July 3, 1926 (44 Stat. 887, 22 
U. 8. C. 21la), and Public Law 403, 84th Congress, 2d Session, approved Febru- 
ary 10, 1956 (70 Stat. 11), “To increase the fee for executing an application for a 
passport,” § 51.127 is hereby amended to read as follows: 

§ 51.127 Fees to be retained by clerks of courts other than Federal courts. 
Clerks of courts other than Federal courts, who are authorized to take applica- 
tions for passports, are hereby authorized to collect and retain a fee of $2.00 for 
executing each application for a passport. This fee shall be in addition to the 
passport fee of $9.00. They may not charge nor retain more than that 
amount for executing an application for a passport. This regulation does not 
in any manner restrict the right of any State to make laws or regulations 
concerning the disposition of fees retained by clerks of State courts for executing 
applications for passports. 

(Sec. 1, 44 Stat. 887 ; 22 U.S. C. 211a) 

Dated : April 6, 1956. 

For the Secretary of State. 

Loy W. HENDERSON, 
Deputy Under Secretary for Administration. 


[F. R. Doc. 56-2861 ; Filed, Apr. 11, 1956, 8: 53 a. m.] 
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TITLE 3—THE PRESIDENT—PROCLAMATION 3004 


CONTROL OF PERSONS LEAVING OR ENTERING THE UNITED STATES 
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 


Whereas section 215 of the Immigration and Nationality Act, enacted on June 
27, 1952 (Public Law 414, 82nd Congress: 66 Stat. 163, 190), authorizes the 
President to impose restrictions and prohibitions in addition to those otherwise 
provided by that Act upon the departure of persons from, and their entry into, 
the United States when the United States is at war or during the existence of any 
national emergency proclaimed by the President or, as to aliens, whenever there 
exists a state of war between or among two or more states, and when the 
President shall find that the interests of the United States so require: and 

Whereas the national emergency the existence of which was proclaimed on 
December 16, 1950, by Proclamation 2914 still exists ; and 

Whereas because of the exigencies of the international situation and of the 
national defense then existing Proclamation No. 2523 of November 14, 1941. 
imposed certain restrictions and prohibitions, in addition to those otherwise pro- 
vided by law, upon the departure of persons from and their entry into the 
United States ; and 

Whereas the exigencies of the international situation and of the national 
defense still require that certain restrictions and prohibitions, in addition t 
those otherwise provided by law, be imposed upon the departure of persons from 
and their entry into the United States: 

Now, therefore, I, Harry S. Truman, President of the United States of 
America, acting under and by virtue of the authority vested in me by section 
215 of the Immigration and Nationality Act, and by section 301 of title 3 of the 
United States Code, do hereby find and publicly proclaim that the interests of 
the United States require that restrictions and prohibitions, in addition to those 
otherwise provided by law, be imposed upon the departure of persons from, and 
their entry intoyg the United States; and I hereby prescribe and make the fol- 
lowing rules, regulations, and orders with respect thereto: 

1. The departure and entry of citizens and nationals of the United States 
from and into the United States, including the Canal Zone, and all territory 
and waters, continental or insular, subject to the jurisdiction of the United 
States, shall be subject to the regulations prescribed by the Secretary of State 
and published as sections 53.1 to 53.9, inclusive, of title 22 of the Code of Fed- 
eral Regulations. Such regulations are hereby incorporated into and made a 
part of this proclamation; and the Secretary of State is hereby authorized to 
revoke, modify, or amend such regulations as he may find the interests of the 
United States to require. 

Done at the City of Washington this 17th day of January in the year of our 
Lord nineteen hundred and fifty-three and of the Independence of the United 
States of America the one hundred and seventy-seventh. 

[SEAL] HARRY S. TRUMAN 

By the President: 

DEAN ACHESON, 
Secretary of State. 


[F. R. Doe, 53-830; Filed, Jan. 21, 1953 ; 2: 08 p. m.] 
(Vol. 18, Federal Register, pages 489 and 491; issue of January 23, 1953.) 
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Part 53—-CONTROL OF PERSONS ENTERING AND LEAVING THD UNITED STATES IN WARTIME 


AMERICAN CITIZENS AND NATIONALS 


Limitations upon travel. 

Exceptions to regulations in § 53.1. 

Exceptions to § 53.1 concerning verification of passports. 
Persons considered as bearing passports. 

Prevention of departure from or entry into the United States. 
Attempt of a citizen or national to enter without a valid passport. 
Optional use of a valid passport. 

Discretional exercise of authority in passport matters. 

Definition of the term “continental United States”’. 


TITLE 22—ForREIGN RELATIONS 


AMERICAN CITIZENS AND NATIONALS 


Source: § § 53.1 to 53.9 contained in Departmental Order 1003 (DR 299-x), 
6 F. R. 6069, except as noted following sections affected. Redesignated by De- 
partmental Regulation 108.77, 13 F. R. 6349; further redesignated at 13 F. R. 
7636. 

§ 53.1 Limitations upon travel. No citizen of the United States or person 
who owes allegiance to the United States shall depart from or enter into or at- 
tempt to depart from or enter into the continental United States, the Canal 
Zone, and all territories, continental or insular, subject to the jurisdiction of 
the United States, unless he bears a valid passport which has been issued by 
or under authority of the Secretary of State and which, in the case of a person 
entering or attempting to enter any such territory, has been verified by an 
American diplomatic or consular officer either in the foreign country from which 
he started his journey, or in the foreign country in which he was last present 
if such country is not the one from which he started his journey, or unless he 
comes within one of the exceptions prescribed in § § 53.2 and 53.3. No fee 
shall be collected by a diplomatic or consular officer of the United States for 
or in connection with such verification. 

53.2 Exceptions to regulations in 53.1 * * * No valid passport shall be re- 
quired of a citizen of the United States or a person who owes allegiance to 
the United States: 

(a) When traveling between the continental United States and the territory 
of Hawaii, Puerto Rico, and the Virgin Islands, or between any such places; or 

(b) When traveling between the United States and any country or territory 
in North, Central, or South America or in any island adjacent thereto: Provided, 
That this exception shall not be applicable to any such person when traveling 
to or arriving from a place outside the United states via any country or territory 
in North, Central, or South America or in any island adjacent thereto, for which 
a valid passport is required under §§ 53.1 to 53.9: And provided also, That this 
section shall not be applicable to any seaman except as provided in paragraph 
(c) of this section ; or 

(c) When departing from or entering the United States in pursuit of the 
vocation of seaman: Provided, That the person is in possession of a specially 
validated United States merchant mariner’s document issued by the United States 
Coast Guard ; or 


[Paragraphs (b) and (c) amended by Dept. Reg. 108.194, 18 P. R. 5678, Sept 
24, 1953] 


% * * * * « * 


(d) When departing from or entering into the United States as an officer or 
member of the enlisted personnel of the United States Army or the United States 
Navy on a vessel operated by the United States Army or the United States 
Navy; or 

(e) When traveling as a member of the armed forces of the United States or 
a civil employee of the War or Navy Departments between the continental United 
States, the Canal Zone, and all territories, continental or insular, subject to the 
jurisdiction of the United States, and any foreign country or territory for which 
a valid passport is required under the regulations in this part: Provided, That he 
is in possession of a document of identification issued for such purposes by the 
War or Navy Departments; or 

(f) When specifically authorized by the Secretary of State, through the appro- 
priate official channels, to depart from or enter into the continental United 
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States, the Canal Zone, and all territories, continental or insular, subject to the 
jurisdiction of the United States. 

[Dept. Order 1003 (DR 299-x), 6 F. R. 6069, as amended by Dept. Reg. 11, 10 
F. R. 11046 and at 13 F. R. 7637] 

§ 53.3 Haceptions to § 53.1 concerning verification of passports. No verifica- 
tion of passport shall be required of a citizen of the United States, or a person 
who owes allegiance to the United States: 

(a) When returning to the United States from a foreign country where he had 
gone in pursuance of the provisions of a contract with the Departments of the 
Army or Navy on 2 matter vital to war effort if he is in possession of evidence 
of having been so engaged and has a valid passport ; or 

(b) When returning to the United States from a foreign country as a member 
of the flying staff, operating personnel, or crew on board an arriving aircraft 
which is under lease to or contract with the Government of the United States 
or on board an American aircraft which is engaged in commercial air-transport 
service for the carriage of goods, passengers, or mail between the territory of 
the United States and a foreign country. [7 F.R.3708] 

$53.4 Persons considered as bearing passports. Every citizen of the United 
States, or person who owes allegiance to the United States, who is included in a 
valid passport issued by or under authority of the Secretary of State shall for 
the purpose of the rules and regulations in this part be considered as bearing a 
separate valid passport if such passport is presented to the appropriate official 
at the time he departs from or enters into or attempts to depart from or enter 
into any territory of the United States mentioned in § 53.1. 

§53.5 Prevention of departure from or entry into the United States. (a) 
Nothing in this part shall be construed as prohibiting the Secretary of State or 
his representative at a port in the United States from preventing the departure 
from or entry into the United States, including the Canal Zone and all territories, 
continental or insular, subject to the jurisdiction of the United States, of a citizen 
of the United States or a person who owes allegiance to the United States unless 
he bears a passport, card of identification, or other document of identity issued 
by or under authority of the Secretary of State, notwithstanding the fact that 
he may be destined for or arriving from a place outside any such territory of the 
United States for which a valid passport is not required under the regulations 
in this part. 

(b) Nor shall anything in the regulations in this part be construed as pro- 
hibiting the Secretary of State or his representative at a port in the United 
States from preventing temporarily the departure from or entry into the United 
States, including the Canal Zone and all territories, continental or insular, sub- 
ject to the jurisdiction of the United States, of a citizen of the United States 
or a person who owes allegiance to the United States, notwithstanding the fact 
that such person may bear a valid passport, card of identification, or other docu- 
ment of identity issued by or under authority of the Secretary of State or be 
destined for or arriving from a place outside any such territory of the United 
States for which a valid passport is not required under the regulations in this 
part. [F. R. 14425] 

§ 53.6 Attempt of a citizen or national to enter without a valid passport. If 
any person who alleges that he is a citizen of the United States or a person who 
owes allegiance to the United States attempts to enter any territory of the 
United States contrary to the provisions of the regulations in this part, the appro- 
priate officer of the United States at the port at which the attempt is made 
to enter such territory, if satisfied that such person is a citizen of the United 
States or a person who owes allegiance to the United States, shall detain such 
person and immediately report the facts in the case to the Secretary of State 
and await his instructions. 

§ 53.7 Optional use of a valid passport. Nothing in this part shall be con- 
strued to prevent the use of a valid passport by any citizen of the United States, 
or a person who owes allegiance to the United States, in a case in which a 
passport is not required by this part. 

§ 53.8 Discretional exercise of authority in passport matters. Nothing in 
this part shall be construed to prevent the Secretary of State from exercising 
the discretion resting in him to refuse to issue a passport, to restrict its use to 
certain countries, to withdraw or cancel a passport already issued, or to with- 
draw a passport for the purpose of restricting its validity or use in certain 
countries. 

§ 53.9 Definition of the term “continental United States”. The term “conti- 
nental United States”, as used in this part, includes the territory of the several 
States of the United States and Alaska. 
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(IMMIGRATION AND NATIONALITY AcT, 66 Stat. 190) 
TRAVEL CONTROL OF ALIENS AND CITIZENS IN TIME OF WAR OR NATIONAL EMERGENCY 


Sec. 215. (a) When the United States is at war or during the existence of any 
national emergency proclaimed by the President, or, as to aliens, whenever there 
exists a state of war between or among two or more states, and the President 
shall find that the interests of the United States require that restrictions and 
prohibitions in addition to those provided otherwise than by this section be im- 
posed upon the departure of persons from and their entry into the United States, 
and shall make public proclamation thereof, it shall, until otherwise ordered by 
the President or the Congress, be unlawful— 

(1) for any alien to depart from or attempt to depart from or enter the 
United States except under such reasonable rules, regulations, and orders, 
and subject to such limitations and exceptions as the President may prescribe. 

(2) for any person to transport or attempt to transport from or into the 
United States another person with knowledge or reasonable cause to believe 
that the departure or entry of such other person is forbidden by this section ; 

(3) for any person knowingly to make any false statement in an appli- 
eation for permission to depart from or enter the United States with intent 
to induce or secure the granting of such permission either for himself or for 
another ; 

(4) for any person knowingly to furnish or attempt to furnish or assist 
in furnishing to another a permit or evidence of permission to depart or 
enter not issued and designed for such other person’s use ; 

(5) for any person knowingly to use or attempt to use any permit or evi- 
dence of permission to depart or enter not issued and designed for his use; 

(6) for any person to forge, counterfeit, mutilate, or alter, or cause or 
procure to be forged, counterfeited, mutilated, or altered, any permit or 
evidence of permission to depart from or enter the United States; 

(7) for any person knowingly to use or attempt to use or furnish to 
another for use any false, forged, counterfeited, mutilated, or altered 
permit, or evidence of permission, or any permit or evidence of permission 
which, though originally valid, has become or been made void or invalid. 

(b) After such proclamation as is provided for in subsection (a) has been 
made and published and while such proclamation is in force, it shall, except 
as otherwise provided by the President, and subject to such limitations and 
exceptions as the President may authorize and prescribe, be unlawful for any 
citizen of the United States to depart from or enter, or attempt to depart from or 
enter, the United States unless he bears a valid passport. 

(c) Any person who shall willfully violate any of the provisions of this section, 
or of any order or proclamation of the President promulgated, or of any permit, 
rule, or regulation issued thereunder, shall, upon conviction, be fined not more 
than $5,000, or, if a natural person, imprisoned for not more than five years, or 
both ; and the officer, director, or agent of any corporation who knowingly partici- 
pates in such violation shall be punished by like fine or imprisonment, or both; 
and any vehicle, vessel, or aircraft together with its appurtenances, equipment, 
tackle, apparel, and furniture, concerned in any such violation, shall be for- 
feited to the United States. 








DEPARTMENT OF STATE PASSPORT OFFICE 
Washington, D. C. (12/9/55) 
THE BOARD OF REVIEW ON THE LOSS OF NATIONALITY 


The Board of Review of the Passport Office is composed of three members and 
two alternate members appointed by the Director of the Office. Its purpose 
and function is to review departmental determinations of loss of United States 
citizenship abroad. Any person who has so lost his citizenship may file a written 
appeal with the Board, and in so doing should state the basis of his appeal and 
should also submit any additional documentary evidence which he considers 
pertinent to his appeal. 

He may be represented by an attorney if he so desires, but that is not neces- 
sary. However, if an attorney handles the appeal, he will be expected to file 
a brief and to submit and identify documentary evidence, and, if he makes an 
oral argument before the Board, to file a supplementary brief incorporating 
his oral argument. 

The petitioner or his attorney may request a hearing before the Board, at 
which hearing the Board will receive and consider any evidence which it deems 
material to the issues in the case. If neither the petitioner nor his attorney 
requests a hearing, the Board will proceed to determine the case upon the 
written appeal. 

The Board makes a written decision and advises the petitioner or his attorney 
in writing thereof. In a case where the Board’s decision is not unanimous, or 
where the decision involves a reversal of prior holdings or policy, it is referred 
to the Deputy Director for approval or disapproval. 


DEPARTMENT OF STATE PASSPORT OFFICE 
Washington, D. C. (12/9/55) 
REGULATIONS OF THE BOARD OF REVIEW ON THE LOSS OF NATIONALITY 


1. Membership 


The Board of Review shall consist of three members and such alternate 
members as the Director may appoint. The Director shall designate one member 
of the Board to act as chairman. 

Any member or alternate member may disqualify himself in any case in 
which he feels that he should not participate. 

2. Functions of the Board 

The Board is authorized and directed to consider and decide all appeals made 
under these regulations. 

The Board is authorized to hold hearings, hear oral argument, receive evi- 
dence, take testimony, and to take any other action to assist in a determination 
of the appeal. 


The Board will consider any evidence which it deems material to the issues 
involved. 


8. Appeals 


The following cases shall be processed as appeals: 

(a) Any case in which a person has been held to have lost his United 
States citizenship while abroad and in which he contends that the adminis- 
trative decision was erroneous in that the law was misinterpreted or it 
was contrary to the evidence which was submitted, or in which he requests 
the Board to examine new evidence of a substantial nature bearing on the 
question of expatriation. 

(b) Any case which in the discretion of the Director or the Deputy 
Director should be considered by the Board. 
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4. Form of appeal 


The appeal must be in writing, should state the basis of the appeal, and should 
be accompanied by any additional documentary evidence which the appellant 
considers pertinent to his appeal. 

If the appellant is represented by an attorney, a complete statement should 
be submitted, setting forth the basis in law and in fact for the appeal. Any 
documentary evidence submitted should be identified in the brief and marked as 
an exhibit. The Board may request the attorney to file a supplemental brief 
on points covered in oral argument. 

The Board reserves the right to request confirmation, verification, or authenti- 
cation of any evidence submitted in an appeal in any manner as may best serve 
to determine a case on its merits, or, on its own initiative, to confirm or verify 
any evidence submitted. 

5. Hearings 


Upon request of the appellant or his attorney, the Board will schedule and 
hold a hearing in the Passport Office at a time mutually convenient. At such 
hearing the Board may, in its discretion, request the services of a stenographer 
to record the proceedings, as may be required in the particular case. 

In the absence of a request for a hearing, the Board will make a determination 
upon the written appeal. 


6. Decisions 


All decisions shall be by majority. The decision of the Board (including 
any minority opinion) in each case shall be in writing and shall set out particu- 
larly the findings of fact and conclusions of law on which the decision is 
reached. 

The Board shall submit to the Deputy Director for approval or disapproval 
any case wherein there is a dissent or wherein its decision involves a reversal 
of prior holdings or policy, or any other case which, in the Board’s opinion, 
should be referred to the Deputy Director. 


The appellant or his attorney shall be advised in writing of the Board’s 
decision. 
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MEMORANDUM 


DEPARTMENT OF STATE, 
THE LEGAL ADVISER, 
February 5, 1951. 
To: CON—Mr. Boykin. 
From : L—Mr. Fisher. 
Subject : Issuance of passports to Communist journalists. 


In your memorandum of November 16, 1950, you request a legal opinion con- 
cerning the applicability of section 1 (b) of the Internal Security Act of 1950 
regarding “freedom of press or of speech as guaranteed by the Constitution of 
the United States” to the denial of passports to newspaper correspondents who 
are known or believed to be Communists. You call attention to section 6 of 
the act, which makes it unlawful to issue passports to any individual “knowing 
or having reason to believe that such individual is a member” of an organiza- 
tion registered or required to be registered by final order of the Subversive 
Activities Control Board. 

It appears that for some time it has been the general policy of the Depart- 
ment to refuse passports to Communists generally as persons whose presence 
abroad would be inimical to the best interests of the United States, but to make 
an exception in case of Communists who were journalists, because such re- 
fusal might subject us to criticism abroad for abridging freedom of the press 
and freedom of information. It does not appear to have been contended, how- 
ever, in connection with the formulation of such policy that the refusal of a 
passport to a journalist to go abroad would have constituted a violation of the 
constitutional guaranty of freedom of the press as contained in the first amend- 
ment to the Constitution. The immediate question under consideration in the 
Departmen seems to be whether that policy should now be changed, even though 
the prohibition in the Internal Security Act against the issuance of passports 
is not yet operative. Obviously, if the Secretary of State had authority in the 
exercise of his discretion to refuse passports to Communist newspaper corre- 
spondents before the enactment of the Internal Security Act, that authority has 
not been diminished by the enactment of the act. The act merely makes what 
was before a discretionary right of refusal mandatorily exercisable in certain 
specified contingencies. The right of the Secretary of State, in his discretion, 
to grant or withhold a passport as the public interests required, had been recog- 
nized by the Attorney General (23 Op. Atty. Gen. 509) and by the Supreme 
Court (Perkins v. Elg, 307 U. 8. 325). 

Section 6, by its terms, applies only when the organization involved has 
actually registered under the act or when there is in effect a final order of 
the Subversive Activities Control Board requiring the organization to register. 
It is my understanding that at the present time no Communist organizations 
have registered, and the Subversive Activities Control Board has not yet issued 
a final order requiring any such organization to register. It is my opinion 
however, that the policy underlying this section of the Internal Security Act 
would justify a change in the present policy of the Department in the exercise 
of its authority with respect to journalists. It would seem to me that if in- 
formation in the files of the Department gives reason to believe that a journalist 
applying for a passport is a member of such an organization it would be appro 
priate and consistent with the spirit of the Internal Security Act to deny a 
passport, whether or not the organization has in fact registered or been re- 
quired to register by a final order of the Board. The important thing, from 
the standpoint of this policy, would seem to me to be what the facts are about 
the organization, not whether proceedings to declare it a Communist organi- 
zation have been completed or whether there has been voluntary registration. 
I have advised Mrs. Shipley orally along these lines. 
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With respect to , after reading the file I certainly feel that they were 
members of Communist organizations. If Mrs. Shipley reaches the same con- 
clusion, they should be denied a passport under the policy which I have out- 
lined. 

With reference to the case of , I advised Mrs. Shipley that as I read 
the file there was no reason to believe he was a member of a Communist or- 
ganization and it also appeared that he was on bona fide journalistic business, 
and that if she formed the same conclusion after reading the file, it was my view 
that she should grant him a passport. Certainly a denial of a passport would 
have to be based on an overall change in policy with respect to journalists and 
would not be justified by the passage of the Internal Security Act. 











DEPARTMENT OF STATE—FoR THE PRESS 


No. 1099, December 18, 1951 


(For release at 7 p. m., e. s. t., Tuesday, December 18, 1951. Not to be previ- 
ously published, quoted from, or used in any way) 


Mrs. Ruth B. Shipley, Chief of the Passport Division, Department of State, 
today took sharp exception to a statement released by the Internal Security 
Subcommittee that passports were being granted to known Communist agents. 
Mrs. Shipley—recalling that during her more than 23 years as Chief of the 
Passport Division, Congress had time and again commended not only the ef- 
ficiency of the Division but also its scrupulous adherence to both the spirit 
and letter of all laws governing passports—said that she was at a loss to 
understand the committee’s unjustified attack on the passport operation. She 
added that Senator McCarran, chairman of the Internal Security Subcommit- 
tee, had recently congratulated her and praised the work of the Division in 
no uncertain terms. 

Mrs. Shipley characterized the subcommittee’s allegations that the Depart- 
ment had issued passports to known Communists and to people known to have 
Communist connections as “preposterous.” She made the following statement: 

“During 1951 the Passport Division issued and renewed considerably more 
than a quarter of a million passports to American citizens who were going 
abroad for various purposes. Any system of investigations or checkings which 
would have disclosed the adverse information regarding the 18 persons men- 
tioned would have resulted in the delay of sailings of thousands of reputable 
American citizens and completely disorganized various transportation systems. 

“The applications of the 18 persons mentioned by Senator McCarran came in 
during the time the Passport Division was receiving 1,500 to 2,000 applications 
each day. No information available to the Passport Division or contained in 
the applications indicated that the applicants were Communists or that they 
were going to the Soviet Union. 

“The Passport Division is primarily an office which renders a valuable and 
necessary service to citizens of the United States who travel abroad. The bulk 
of the American traveling public are reputable, law-abiding citizens and are 
probably above the average in education, intelligence, and stability. The De- 
partment does not feel in view of its experience over many years that it is war- 
ranted in treating this large group of citizens as potentially subversive by es- 
tablishing at this time procedures which would delay and hinder bona fide 
travelers in an effort to detect cases such as those mentioned by the subcom- 
mittee. Even the most simple form of checkup would delay the issue of passports 
from 2 weeks to 3 months and would require considerable additional personnel, 
for which no appropriation has been made. 

“During the period from February 1951 to the present time the Department 
in endeavoring to carry out the spirit of the McCarran Act has refused or with- 
drawn passport facilities in hundreds of cases. Included in the withdrawals are 
the 18 in the statement attributed to Senator McCarran. 

“It is, of course, as difficult to prevent the issue of passports upon the basis 
of false application as it is to prevent the commission of other crimes which 
involve fraud and perjury. Whenever such fraud is discovered the matter of 
prosecution is taken up promptly with the appropriate authorities. A number 
of leading Communists and Soviet agents have been convicted of passport vio- 
lations including Earl Browder, William Weiner, Nicholas Dosenberg, Harry 
Kweit, Charles Krumbein, Pat Devine, Ossip Garbor, Edward Blatt, and Aaron 
Sharfin. At the present time it is not possible to prosecute a Communist who 
obtains a passport without fraud or uses a passport since the penal provisions 
of the McCarran Act are not effective. When such provisions become effective 
it is believed that they will have a deterring effect upon Communists wishing 
to travel abroad.” 


246 





N 


DEPARTMENT OF STATE—FOR THE PRESS 


May 1, 1952, No. 341 


The Department of State announced today that it was taking additional 
steps to warn American citizens of the risks of travel in Iron Curtain countries 
by stamping all passports not valid for travel in those countries unless specifi- 
cally endorsed by the Department of State for such travel. 

In making this announcement, the Department emphasized that this pro- 
cedure in no way forbids American travel to those areas. It contemplates that 
American citizens will consult the Department or the consulates abroad to 
ascertain the dangers of traveling in countries where acceptable standards of 
protection do not prevail and that, if no objection is perceived, the travel may 
be authorized. 

All new passports will be stamped as follows: 

“This passport is not valid for travel to Albania, Bulgaria, China, Czechoslo- 
vakia, Hungary, Poland, Rumania, or the Union of Soviet Socialist Republics 
unless specifically endorsed under authority of the Department of State as 
being valid for such travel.” 


All outstanding passports, which are equally subject to the restriction, will be 
so endorsed as occasion permits. 
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DEPARTMENT OF STATE—FOR THE PRESS 
May 24, 1952, No. 412 


(For release at 7 p. m., eastern daylight time, Saturday, May 24, 1952. Not to 
be previously published, quoted from, or used in any way.) 


The Department of State has been asked what authority the Secretary of State 
has in regard to the issuance of passports and what the Department’s policy is in 
regard to the denial of passports. 

The following information is provided in answer to these questions: 

1. The Secretary of State has discretionary authority in the issuance of pass- 
ports, both as a power inherent in the exercise of the Presidential authority to 
conduct foreign relations and as a matter of statutory law. 

2. Various Secretaries of State have exercised the right to refuse passports 
or withdraw passports already issued. Various courts and Attorneys General 
of the United States have rendered opinions in which the discretionary authority 
of the Secretary of State in the issuance of passports has been recognized. In 
an opinion of August 29, 1901, the Attorney General stated : 

“Substantial reasons exist for the use by Congress of the word ‘may’ in con- 
nection with authority to issue passports. Circumstances are conceivable which 
would make it most inexpedient for the public interests for this country to grant 
a passport to a citizen of the United States. For example, if one of the criminal 
class, an avowed anarchist for instance, were to make such application, the pub- 
lic interests might require that his application be denied. 

“Without expressing any opinion as to whether a passport should be granted 
to Ng Faun, I advise you that it may, in your discretion, be granted or withheld.” 

In the case of Perkins v. Elg (307 U. 8S. 325 (1939) ), the Supreme Court, after 
holding that the Secretary of State should be included in a decree declaring the 
plantiff to be a natural-born citizen of the United States, had the following to 
say: 

“The decree in that sense would in no way interfere with the exercise of the 
Secretary’s discretion with respect to the issue of a passport but would simply 
preclude the denial of a passport on the ground that Miss Elg had lost her Ameri- 
can citizenship.” 

8. For many years the Department has refused passports to persons for many 
reasons. For example, passports are denied when evidence in the Department’s 
files shows that the applicant for the passport is a fugitive from justice or men- 
tally ill or likely to become a public charge abroad, etc. 

4. For many years the Department has also refused passports to persons 
when it had in its files clear evidence that they had, on previous trips abroad, 
engaged in political activities in foreign countries. 

5. The Department reexamined its policy respecting the issue of passports 
to Communists and persons believed to be Communists and subversives after both 
the judicial and legislative branches of the Government had made certain find- 
ings concerning the Communist movement in the United States. The United 
States Court of Appeals for the Second Circuit, in upholding the conviction of the 
11 leading Communists in New York, found that the conspiracy in which they were 
participants was a “clear and present danger to the United States.” The Congress 
of the United States, in the Internal Security Act of 1950, made these findings : 
That there exists a worldwide Communist revolutionary movement, the pur- 
pose of which is by treachery, deceit, espionage, and sabotage to establish a Com- 
munist totalitarian dictatorship in countries throughout the world; that, due 
to the worldwide scope of the movement, the travel of Communist members, 
representatives, and agents from country to country is a prerequisite for the 
earrying on of activities to further the purpose of this revolutionary movement ; 
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and that individuals in the United States, by participating in this movement, in 
effect, repudiate their allegiance to the United States and transfer their allegiance 
to the foreign country which controls the Communist movement. 

It was decided that, in view of the findings by the court and the Congress, 
it would be inappropriate and inconsistent for the Department to issue a pass- 
port to a person if information in its files gave reason to believe that he is 
knowingly a member of a Communist organization or that his conduct abroad 
is likely to be contrary to the best interests of the United States. This policy 
has been followed since February 1951 and, in view of the national emergency 
proclaimed by President Truman and the conditions existing in various areas of 
the world, it is believed that it should be closely adhered to. 

6. A passport certifies to foreign governments not only the citizenship and 
identity of the bearer but requests them to permit him safely and freely to pass 
and, in case of need, to give all lawful aid and protection. Possession of the 
passport indicates the right of the bearer to receive the protection and good offices 
of American diplomatic and consular officers abroad. The right to receive the 
protection of this Government is correlative with the obligation to give undivided 
allegiance to the United States. A person whose activities, either at home or 
abroad, promote the interests of a foreign country or a political faction therein 
to the detriment of the United States or of friendly foreign countries should not 
be the bearer of an American passport. 

7. Passports are refused only on the basis of very clear and definite reports 
from the investigative and security offices of this Department and for other 
Government departments and agencies and from foreign governments containing 
well-authenticated information concerning past and present activities and associa- 
tions of the applicant. The decision not to issue a passport or to withdraw a 
passport already issued does not represent the judgment of the Passport Division 
alone but is reached after consultation by responsible officers of the Passport 
Division with security officers, and political and administrative officers of the 
Department. This group varies according to the area or arezs in which the 
applicant desires to travel. The decision is therefore the decision of the Depart- 
ment. 

8. Any applicant who has been refused a passport has every right and is given 
every opportunity to request further consideration of his case and may present 
any evidence or information which he may wish to have considered. The par- 
ticularity with which he may be informed of the contents of the reports in the 
Department’s file depends, of course, upon the source and classification of such 
reports but it is usually possible to inform him in a general way of the nature 
of the evidence and the information upon which he has been refused a passport. 
Any new evidence or information which the applicant may submit is referred 
to the officers who first examined the case for evaluation and expression. of 
opinion as to whether a passport may be issued. The Department cannot violate 
the confidential character of passport files by making public any information 
contained therein. 

9. The Secretary of State has the authority to establish any administrative 
procedures respecting passports which he may deem appropriate. These proce- 
dures are under constant review and a continuing effort is made to see that they 
are fair and efficient. There is a board in the Passport Division for questions 
of loss of nationality. The consultations between officers of the Passport Divi- 
sion and officers of other divisions of the Department, and with the Foreign 
Service abroad, in effect, constitute in a given case a most fair and compre- 
hensive board of review action in the denial of a passport in the interests of the 
United States. 
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DEPARTMENT OF STATE—F'OR THE PRESS 


June 18, 1952, No. 474 


At his news conference today Secretary of State Dean Acheson made the 
following extemporaneous remarks concerning passport procedures: 


PASSPORT PROCEDURES 


I should like to talk with you for a few moments about the passport work of 
the Department. I am doing this because it has been the subject of discussion 
throughout the country pretty much over the years but rather intensively in the 
last few weeks. 

The criticisms of the Department fall into two main categories. 

One of them comes from very determined efforts which have been made by 
Communist organizations who attack the Department and undermine its work 
in order to obtain greater freedom of movement for people engaged in the Com- 
munist movement and in Communist-front organizations. There was recently 
a meeting in Chicago which was devoted to this purpose. It was a meeting of 
an organization called the American Committee to Survey Labor Conditions in 
Europe. This was an organization which had sent propaganda groups to Mos- 
cow and the purpose of the meeting was to start a vigorous campaign against 
the State Department because of its passport policy with respect to Communists. 
With that criticism I am not concerned. We expect that and that, of course, is 
a matter to which we will pay no attention. 

There are other discussions by people who are not in any way affiliated with 
such groups who are I think sincerely worried about procedures, although they 
do not, I think, attack the principles upon which we operate. They are con- 
cerned about our procedures and it is about those procedures, against the back- 
ground of the passport, the development of the passport over the last 30 years 
or so, that I wish to speak. 

In the first place I would like to say a word about Mrs. Shipley, who is the 
head of the Passport Division in the State Department. She has been there 
for many years. I myself have been a colleague of Mrs. Shipley for the past 
12 years and in various capacities which I have held in the Department I 
worked very closely with her. I do not know any person in the service of the 
Government who brings to her work greater devotion, greater sense of public 
obligation and public duty, greater knowledge of the field, and greater skill than 
does Mrs. Shipley. I believe quite fortunately that view is widely held through- 
out the country. I have the greatest confidence in Mrs. Shipley and her admin- 
istration of the Passport Bureau. 

Now a word about passports and this matter of freedom of travel. Before 
World War I the passport was a fairly rare document. When I was a young 
man, the first 2 or 3 times that I went abroad one could, if one wished, come to 
the State Department and obtain a passport if the Government felt one was 
entitled to this official identification. But most people did not do that. It was 
not required and they traveled perfectly freely, got on a boat and went where 
they wished to go. 

During World War I an official document permitting one to travel was re- 
quired almost universally and this involved a sanction on the part of at least 2 
governments. The government of the traveler’s own country gave him an official 
paper signed by a high official of the government identifying the person as a 
citizen of that country and sponsoring to that extent his travel abroad. The 
receiving country then had to look at the document and grant a visa. So travel 
took on a more official character than it had before. 

The American Government always in issuing passports exercised some judg- 
ment and was required to exercise some judgment. Nobody has any serious 
question of the fact that people who are fugutives from justice, people who are 
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mentally ill, people who are setting out on a mission adverse to the national 
interests of the country concerned cannot expect to be given an official document 
permitting them to travel. That has always been true and under the law the 
Secretary of State has to exercise his discretion and his good sense in this mat- 
ter. I believe that that has been exercised fairly and properly as long as I can 
remember and that deals strictly with the administration of Mrs. Shipley. 

Recently other considerations have become involved: The growth of the 
Communist conspiracy; the growth of the Communist-front organizations; the 
growing awareness both by our courts and Congress that members of this organ- 
ization were engaged in activities detrimental to the national interests of the 
United States has led the Congress to pass some legislation dealing with people 
of this sort which is not yet operative and has led the Department to give 
consideration to the appropriateness of issuing passports to such people. This, 
by no means, concerns the great category of people who are denied them. There 
are all the other categories which I mentioned earlier. 

Now, I would like to put this whole matter in a certain statistical perspec- 
tive. For instance, between July of last year and the 3ist of May of this 
year, 325,000 passports have been issued by the Government of the United 
States. During that period, 95 requests for passports were denied because of 
evidence of membership in subversive organizations and another 95 passports 
were recalled, after action by the passport holders indicated subversive affilia- 
tion or intent. So, this is the quantitative dimension of the problem with which 
we are dealing. That, of course, does not solve the problem at all. Whether 
only 95, or only 1 have been denied, if that 1 was improperly denied through im- 
proper procedures or was whimsically denied, or unjustly denied, that would 
be wrong and would require corrective action. 

In my judgment, there has been no arbitrary action of any sort. The action 
has been taken to the very best judgment of the persons concerned. Our pro- 
cedures are not perfect. The judgment of these human beings may not be per- 
fect, but it is exercised as fairly and as well and as much in the devotion to the 
public interest as is possible for human beings to do. We can always improve 
our procedures. We are always trying to improve our procedures. They are 
flexible in growing, and we are at work now on improving our procedures. 

Perhaps you would like to know what they are. They are as follows: When 
an application is received for a passport at the Passport Bureau, the files of 
the Department are examined; and if there is nothing in those files to raise any 
questions regarding the person concerned, the passport is issued immediately, 
as a matter of routine. 

Then, we come to the second step. If there is adverse information this infor- 
mation is reviewed at a higher level in the Passport Division, and if the in- 
formation is not such as to provide reasonable grounds for belief that the 
passport should be denied—and the reasons for denial I have already mentioned 
to you—if there are not reasonable grounds from the totality of its evidence to 
indicate the applicant does not fall within any of the categories mentioned, 
then the passport is issued. 

Sometimes the information in our files is not adequate to reach a fair deci- 
sion. In that case, the proper investigative bodies of the Government are asked 
to make a further examination regarding the applicant and to provide all the 
information regarding him or her, which they can collect. When this has been 
collected, the file is sent to the Security Division of the Department, where the 
information is evaluated to see whether it is mere gossip—whatever is said about 
the person in regard to any of these criteria—whether it is or is not in the 
judgment of the Security Division persuasive. 

If, after that review, it does not establish factual evidence sufficient to deny 
a passport, the passport is issued. If there is sufficient factual evidence, it is 
denied, and the applicant is informed that his travel is not considered in the 
best interests of the United States. 

Thirdly, if the case is complicated in anyway—if there are difficult questions 
in it—the Passport Division submits the files and its decision to higher levels 
in the Department for decision, before the applicant is denied or granted a pass- 
port. The person concerned is informed that he may supply any additional 
information or may discuss the case with Officials of the Passport Division. 
This has been done in a great number of cases, and new evidence furnished by 
the applicant has often resulted in the issuance of a passport. 

Fourth, if the question of denial is based on the ground that the travel of 
the applicant may be harmful to the national interests of the United States, the 
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political officers of the geographic areas in which the travel is to. take place are 
consulted, and they take part in the decision as to whether the passport should 
be granted or rejected. 

Fifth, any new evidence or information which the applicant may submit is 
referred to the officers who first evaluated the case. These officers are required 
to evaluate the new information, and give their opinion as to whether the 
passport should or should not be issued. 

Sixth, although we cannot violate the confidential character of the passport 
files by making public confidential information contained therein, the disclosure 
of which would affect the national security, an effort is made to inform the 
applicant of the reasons for the denial to the fullest extent possible within the 
security limitations. 

The procedures which I have just described are pointed out to him, so he may 
have opportunity to present his case. He is also informed that he may be 
represented by counsel of his choice, and that he or his counsel, or both, may be 
heard by the chief of the Passport Division, or some other responsible officer. 

At the present time, the Passport Division does, in this way that I have 
described, hear many appeals from a preliminary decision to deny a passport. 
In many cases this hearing, generally conducted by the chief or assistant chief 
of the Passport Division—far from being capricious or arbitrary—has led to 
the reversal of the preliminary procedure, and the granting of his passport. 

Furthermore, the chief of the Passport Division does not have final authority 
in the denial of passports, and the fact that this is so is made known to the 
applicant so that the applicant can ask for what further consideration he or she 
thinks necessary. 

These are the procedures under which we are operating. As I say, they are 
the best that we have been able to develop to date, in order to protect both the 
interests of the United States which are very great in this matter and the interests 
of the citizen which are also great. 

We are continually reviewing these procedures. They are being reviewed now 
as they have been many times before; and if any improvements can be found, 
anything recommended by Mrs. Shipley, by the Deputy Under Secretary in charge 
of Administration, or by the legal adviser, all of whom are interested—deeply 
interested in perfecting these procedures—those improvements will be put into 
effect. 

We are doing the best we can. We know that this is a situation in which we 
never can please everybody because we must, in the national interest, reject 
some applicants, and those applicants are always going to feel aggrieved by our 
action. Therefore, there will always be criticism. Some of the criticism will 
be honest criticism. I don’t for a moment wish to impugn the motives of any 
of the persons other than this group of Communist-front organizations who are 
attacking the State Department in this manner. We know that our task is diffi- 
cult. We know that we have great public responsibilities which we are trying 


to discharge in the best way that we can. We are doing the best that we know 
how to do. 
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DEPARTMENT OF STATE—F'0OR THE PRESS 
September 2, 1952, No. 686 


The Department of State today made public certain new regulations pertaining 
to the issuance of United States passports. The regulations cover those cases 
which involve questions of possible subversive activities on the part of the 
applicant. 

These regulations are designed (1) to provide for more formalized procedures 
within the Passport Division in cases where there is a question as to whether or 
not an applicant’s request for a passport should be granted, and (2) to provide 
an applicant whose request for a passport is denied with the opportunity to 
appeal the adverse decision before a newly created Passport Appeals Board. At 
the same time, the revised regulations specify standards under which the deci- 
sion to deny an application for a passport will be made. 

Under the revised procedures, when derogatory information exists which, unless 
clarified, would result in the denial of a passport, an applicant will be notified of 
this fact in writing. He will also be notified— 

of the reasons, as specifically as security regulations permit, upon which 
the tentative decision to deny the passport has been made; 

of his right to discuss his application in a hearing with the Passport 
Division ; 

of his right to be represented by counsel at this hearing, and to present 
additional evidence. 

If the decision is unfavorable, the unsuccessful applicant will be notified of 
his right to appeal to the Passport Appeals Board, whose membership will include 
at least three Department officers who have not been previously concerned with 
the case. 

Text of the new regulations follow: 


“CODE OF FEDERAL REGULATIONS 
‘““TITLE 22—ForEIGN RELATIONS 
“CHAPTER I—DEPARTMENT OF STATE 
“PART 51—PASSPORTS 


“SUBPART B—REGULATIONS OF THE SECRETARY OF STATE 


“Pursuant to the authority vested in me by paragraph 126 of Executive Order 
No. 7856, issued on March 31, 1938 (3 F. R. 681; 22 CFR 51.77), under authority 
of section 1 of the Act of Congress approved July 3, 1926 (44 Stat. 887; 22 USC 
211 (a)), the regulations issued on March 31, 1938 (Departmental Order 749) 
as amended (22 CFR 51.101 to 51.134) are hereby further amended by the 
addition of new sections 51.135 to 51.148 as follows: 

“$51.135 Limitation on Issuance of Passports to Persons Supporting Com- 
munist Movement. In order to promote the national interest by assuring that 
persons who support the world Communist movement of which the Communist 
Party is an integral unit may not, through use of United States passports, fur- 
ther the purposes of that movement, no passport, except one limited for direct 
and immediate return to the United States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who have recently 
terminated such membership under such circumstances as to warrant the con- 
clusion—not otherwise rebutted by the evidence—that they continue to act in 
furtherance of the interests and under the discipline of the Communist Party; 

“(b) Persons, regardless of the formal state of their affiliation with the 
Communist Party, who engage in activities which support the Communst move- 
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ment under such circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence—that they have engaged in such activities as a result 
of direction, domination, or control exercised over them by the Communist 
movement. 

“(c) Persons, regardless of the formal state of their affiliation with the Com- 
munist Party, as to whom there is reason to believe, on the balance of all the 
evidence, that they are going abroad to engage in activities which will advance 
the Communist movement for the purpose, knowingly and willfully of advancing 
that movement. 

“§$51.136 Limitations on Issuance of Passports to Persons Likely to Violate 
Laws of the United States. In order to promote the national interest by assur- 
ing that the conduct of foreign relations shall be free from unlawful interference, 
no passport, except one limited for direct and immediate return to the United 
States, shall be issued to persons as to whom there is reason to believe, on the 
balance of all the evidence, that they are going abroad to engage in activities 
while abroad which would violate the laws of the United States, or which if 
carried on in the United States would violate such laws designed to protect the 
security of the United States. 

“$51.137 Notification to Person Whose Passport Application Is Tentatively 
Disapproved. A person whose passport application is tentatively disapproved 
under the provisions of § 51.135 or § 51.136 will be notified in writing of the tenta- 
tive refusal, and of the reasons on which it is based, as specifically as in the 
judgment of the Department of State security considerations permit. He shall 
be entitled, upon request, and before such refusal becomes final, to present his 
ease and all relevant information informally to the Passport Division. He shall 
be entitled to appear in person before a hearing officer of the Passport Division, 
and to be represented by counsel. He will, upon request, confirm his oral 
statements in an affidavit for the record. After the applicant has presented his 
ease, the Passport Division will review the record, and after consultation with 
other interested offices, advise the applicant of the decision. If the decision is 
adverse, such advice will be in writing and shall state the reasons on which the 
decision is based as specifically as within the judgment of the Department of 
State security limitations permit. Such advice shall also inform the applicant 
of his right to appear under § 51.138. 

“$51.138 Appeal by Passport Applicant. In the event of a decision adverse 
to the applicant, he shall be entitled to appeal his case to the Board of Passport 
Appeals provided for in § 51.139. 

“$51.139 Creation and Functions of Board of Passport Appeals. There is 
hereby established within the Department of State a Board of Passport Appeals, 
hereinafter referred to as the Board, composed of not less than three officers of 
the Department to be designated by the Secretary of State. The Board shall act 
on all appeals under § 51.138. The Board shall adopt and make public its own 
rules of procedures, to be approved by the Secretary, which shall provide that its 
duties in any case may be performed by a panel of not less than three members 
acting by majority determination. The rules shall accord applicant the right 
to a hearing and to be represented by counsel, and shall accord applicant and 
each witness the right to inspect the transcript of his own testimony. 

*“$51.140 Duty of Board to Advise Secretary of State on Action for Disposi- 
tion of Appealed Cases. It shall be the duty of the Board, on all the evidence, to 
advise the Secretary of the action it finds necessary and proper to the disposition 
of cases appealed to it, and to this end the Board may first call for clarification 
of the record, further investigation, or other action consistent with its duties. 

“§51.141 Bases for Findings of Fact by Board. (a) In making or reviewing 
findings of fact, the Board, and all others with responsibility for so doing under 
§§ 51.135-51.148, shall be convinced by a preponderance of the evidence, as would 
a trial court in a civil case. 

“(b) Consistent and prolonged adherence to the Communist Party line on a 
variety of issues and through shifts and changes of that line will suffice, prima 
facie, to support a finding under § 51.135 (b). 

“$51.142 Oath or Affirmation by Applicant as to Membership in Communist 
Party. At any stage of the proceedings in the Passport Division or before the 
Board, if it is deemed necessary, the applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation, to a statement with respect 
to present or past membership in the Communist Party. If applicant states that 
he is a Communist, refusal of a passport in his case will be without further 
proceedings. 
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“$51.1438 Applicability of Sections 51.135-51.142. When the standards set 
out in § 51.135 or § 51.136 are made relevant by the facts of a particular case to 
the exercise of the discretion of the Secretary under § 51.75, the standards in 
§§ 51.135 and 51.136 shall be applied and the procedural safeguards of §§ 51.137-— 
51.142 shall be followed in any case where the person affected takes issue with 
the action of the Department in granting, refusing, restricting, withdrawing, can- 
celling, revoking, extending, renewing, or in any other fashion or degree affecting 
the ability of a person to use a passport through action taken in a particular case. 

“For the Secretary of State. 

“W. K. Scort, 
“Acting Deputy Under Secretary.” 
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DEPARTMENT OF STATE—F'OR THE PRESS 
October 1, 1952, No. 77 
PEIPING “PEACE CONFERENCE” 


Asked for comment on the so-called Peiping Peace Conference and reports that 
a number of Americans are allegedly attending as delegates, Secretary of State 
Dean Acheson at his news conference today made the following extemporaneous 
reply : 

This conference is, of course, an obvious propaganda operation in which the 
Chinese Communists, while taking an active part in defying the United Nations 
and carrying the war into Korea and while they are joining with the Soviet 
government in its violent “hate campaign,” are continuing to hold “peace con- 
ferences.” I think this deceives nobody. 

In regard to your other question about the Americans, we have heard reports 
that certain American citizens were attending. From the reports that we have 
gotten, we think we have about 15 of these Americans identified. Now, some of 
them were in China already. However, no persons have been issued passports 
to attend this conference or have asked for passports to attend the conference. 

All passports have been stamped since May 1, “Not valid for travel to * * * 
China * * *.” Weare now making efforts to find out whether any of the people 
that we have identified have obtained passports on false information furnished 
to the Department or whether they have violated the instruction which is on the 
passport. That is stamped on it as I have said and there are appropriate statutes 
which cover both of these cases. 
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DEPARTMENT OF STATE—F'orR THE PRESS 


October 31, 1955, No. 630 


The Secretary of State announced today in Geneva that United States pass- 
ports will henceforth not require special validation for travel to the following 
countries in the Huropean Soviet bloc: Czechoslovakia, Hungary, Poland, 
Rumania, and the Union of Soviet Socialist Republics. Instead of the previous 
endorsement necessitating special validation for travel in those areas pass- 
ports will now carry the following stamp: 

“This passport is not valid for travel to the following areas under control 
of authorities with which the United States does not have diplomatic rela- 


tions: Albania, Bulgaria, and those portions of China, Korea, and Vietnam un- 
der Communist control.” 
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DEPARTMENT OF STATE—F'oR THE PRESS 


February 3, 1956, No. 57 
UNITED STATES NOTE TO HUNGARY OF FEBRUARY 38, 1956 


The Deputy Assistant Secretary of State for European Affairs, Mr. Jacob 
D. Beam, today presented the following note to the Minister of the Hungarian 
People’s Republic: 

The Secretary of State presents his compliments to the honorable the Min- 
ister of the Hungarian People’s Republic and has the honor to refer to the 
note addressed to the Minister on September 1, 1955, and to the related note 
and accompanying memorandum addressed to the Hungarian Ministry for 
Foreign Affairs by the American Legation in Budapest on July 1, 1955. These 
communications protested against the harassment of local employees of the 
American Legation by the Hungarian authorities and the resultant impairment 
01 normal and proper functions of the American Legation and pointed out 
that the United States Government was thereby forced to effect some measure 
of reciprocity of treatment by terminating all information activities of the 
Hungarian Legation in Washington except those conducted wholly within its 
own premises. The Hungarian Government made no reply to the United States 
note of July 1. Moreover, the response of the Hungarian Government on Sep- 
tember 30 to the further United States note of September 1 served no purpose 
other than deliberately to misrepresent the scope of the restriction placed 
upon the Hungarian Legation—a misrepresentation repeated on several sub- 
sequent occasions in public statements of high officials of the Hungarian 
Government. 

The Hungarian official press announced on January 15, 1956, that the Buda- 
pest Court and the Military Tribunal of Budapest had jointly tried and con- 
victed Bela Kapotsy and Cornel Balas, both employees of the American Lega- 
tion in Budapest, “for intelligence work on behalf of a foreign power, for sedi- 
tious acts and other crimes.” Mr. Kapotsy was sentenced to life imprisonment ; 
Mr. Balas, to a term of 8 years. 

Mr. Kapotsy and Mr. Balas were arrested on February 24 and June 23, 1955, 
respectively. The American Legation, despite its repeated requests, has never 
received from the Hungarian Government any satisfactory explanation or 
justification of the detention of these employees. Their trial, like their arrest, 
their detention incommunicado, and all other phases of the proceedings against 
them, was cloaked in secrecy. There are, in addition to these 2 individuals, 
7 other local employees of the American Legation who were taken into custody 
by the Hungarian authorities during the period 1951 to 1954 without explana- 
tion to the American Legation and whose whereabouts and fate are unknown 
to the Legation. 

Neither Mr. Kapotsy, Mr. Balas, nor any other employee of the American 
Legation in Budapest has engaged on behalf of the United States Government in 
activities such as those charged against Mr. Kapotsy and Mr. Balas. 

The Hungarian press announcement of January 15 also referred to the cases 
of Andrew Marton, Hungarian correspondent of the Associated Press for many 
years, and his wife, Ilona Marton, Hungarian correspondent of the United Press. 
The conduct of the Hungarian Government has been similarly arbitrary and 
secretive in this instance. Mr. Marton, who was arrested on February 25, 
1955, was sentenced to 6 years’ imprisonment for alleged espionage and sedi- 
tion; Mrs. Marton, who was arrested on June 23, 1955, was sentenced to 3 
years’ imprisonment on the same charges. The protracted detention incom- 
municado and subsequent imprisonment of the Martons have not only deprived 
the Associated Press and the United Press of the legitimate professional services 
of those experienced local reporters; they have also seriously prejudiced free 
access to news sources within Hungary and must therefore be regarded as an 
abridgment of freedom of the press. 
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The Government of the United States will not remain silent while the 
Hungarian Government, through its secret police, continues to persecute 
Hungian employees of the American Legation. It is obvious that such persons 
have been singled out as special targets, falsely accused of subversion, and 
subjected to cruel and wholly unwarranted punishment by Hungarian authorities 
for the purposes of adding to the terrorization of the Hungarian people, at- 
tempting to discredit the American Legation, and undermining the prestige of 
the United States before the Hungarian people. 

For many years now, the Government and people of the United States have 
looked in vain for some slight sign that the present leadership of Hungary 
might one day be disposed to act like an independent and responsible govern- 
ment, to honor its international obligations, and to show a decent respect for 
the rights of the Hungarian people. Whatever its pretensions to principle, 
the Hungarian Government can command no credence in its words and no con- 
fidence in the rectitude of its actions. 

Now, as in the past, the Hungarian Government continues unabated its sys- 
tematic suppression of human rights and liberties in violation of its specific 
treaty obligations. This policy, together with the irresponsible treatment and 
abuse of duly-accredited foreign diplomatic missions by Hungarian authorities 
stands in stark contrast to the insistent claims long put forward by the 
Hungarian Government of qualification for membership in the United Nations. 
The record, including the latest incidents reviewed above, not only contradicts 
those claims but also places in serious doubt the ability or willingness of 
Hungary, under its present government, to carry out in good faith the charter 
obligations it has assumed upon admission to the United Nations. 

The United States Government has given careful thought to the situation which 
now exists as the result of the failure of the Hungarian Government to explain 
satisfactorily or to remedy and bring to an end the harmful acts which it has 
directed over a prolonged period against the American Legation in Budapest 
and the Legation’s Hungarian employees. It has concluded that full responsi- 
bility rests upon the Hungarian Government for intensifying the strains and 
difficulties in United States-Hungarian relations and that, until this situation 
is altered by positive and constructive steps on the part of the Hungarian Govern- 
ment, there is little prospect for understanding or improvement in the relations 
of the two Governments. 

In keeping with the considerations set forth above, the Minister is informed 
of the following steps that are being taken by this Government: 

1. The United States Government is unwilling in present circumstances either 
to encourage or facilitate the travel of American citizens to Hungary. The re- 
quirement of passport validation, which was previously in effect in respect of 
travel by American citizens to Hungary but which was withdrawn on October 31, 
1955, is being reinstituted. 

2. Additional restrictions on the travel of Hungarian Legation personnel in the 
United States, which effectively establish full reciprocity as between limitations 
affecting movement by members of the American Legation staff in Hungary on 
the one hand and those affecting the movement of members of the Hungarian 
Legation staff in the United States on the other, will be notified to the Minister 
at an early date. 

3. The United States Government no longer considers feasible, and is accord- 
ingly abandoning at this time, consideration of possible talks with the Hungarian 
Government on various problem areas in United States-Hungarian relations. 

A copy of this note is being delivered by the American Minister in Budapest 
to the Hungarian Minister for Foreign Affairs. 
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DEPARTMENT OF STATE—F'0R THE PRESS 


October 31, 1956, No. 565 
MIDDLE EAST PASSPORT RESTRICTIONS 


The Department of State announced today that because of the troubled condi- 
tions in the eastern Mediterranean area, passports are not being issued, extended 
or renewed for travel to or in Egypt, Israel, Jordan, and Syria. Passports will 
be endorsed, “This passport is not valid for travel to or in Egypt, Israel, Jordan, 
and Syria.” An exception may be made, however, when the Department of State 
is satisfied that the presence of the person in one of these countries would be in 
the best interests of the United States. When exception is made, an appropriate 
endorsement will be placed in the passport. 

Persons planning to travel in Middle Eastern countries other than the four 


specified above for passport restrictions are urged to defer their plans if it is at 
all possible to do so. 
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DEPARTMENT OF STATE—F oR THE PRESS 


November 2, 1956, No. 567 


The Department of State announced today the issuance of an order invalidat- 
ing all outstanding passports for travel to Egypt, Israel, Jordan, and Syria, 
except those of persons remaining in those countries and of Government officials 
and their families en route to or stationed there. Passports of persons within 
any of these four countries will become invalid for return thereto when they 
proceed to a country other than Aden, Bahrein, Egypt, Iran, Iraq, Israel, Jordan, 
Kuwait, Lebanon, Muscat and Oman, Saudi Arabia, Syria, Yemen. Passports 
invalidated for travel to or in Egypt, Israel, Jordan, and Syria will remain invalid 
for travel there unless specially endorsed for travel to or in one or more of these 
countries or until the order is revoked. 
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APPENDIX EXHIBIT 10 


The following study was submitted by the Passport Office of the 
Department of State, in compliance with requests made by the Consti- 
tutional Rights Subcommittee at the hearing April 4, 1958.) 


DISCRETIONARY REFUSAL OF PASSPORTS 
July 22, 1957 


Page 
i TS COMME en er og ae ge eth atte OG : , 262 
B. Refusal of passports—Non- Communists. Memorandum of November 
14, 1955, and supplement- Ad on ao) ae 
C. Refusal of passports to Communists. Memorandum of May 29, 1956_._ 268 
D. Moore’s International Law Digest. Extracts from volume III_- 275 
E. Hackworth’s Digest of International Law. Extracts from volume IIT_ 309 
F. State Department memorandums ___- Ss 320 
See also: 


1957 compilation of laws, Executive orders, and administrative rules 
and regulations bearing upon the issuance of passports to American 
citizens. 

Geographic limitations on validity of passports during past 40 years 
and their application to the cases of journalists. 


A. Passport ContTron 


[Question submitted to Department by Senate Committee on Foret gn 
Relations in 1957 and answer prepared in Passport Office (Nicholas) | 


Question 


Would you mind giving us a brief history of passport control, giving the date 
when the Department first began to deny passports and to restrict the use of 
passports for political reasons? 

Would you summarize briefly the several successive phases of the development 
of the Department’s passport policy? 


Answer 


(a) Passport control, in the sense that the refusal and limitation of passport 
facilities has been used as an instrument for implementing the foreign policy of 
the United States Government, has been exercised on numerous occasions ; mostly 
but not always, as a measure short of war to induce the release of American citi- 
zens. (See 22 U.S.C. 1732.) Someexamples are: 

During the civil war in Spain (1936 to 1939), to enforce the neutral position 
of this Government, passports were refused to persons who the Department 
had reason to believe, intended to join one of the belligerent armies. The same 
policy was the reason passports were endorsed “not valid for travel in Spain.” 

The brief ban on travel of journalists to Finland in 1944 can also be classed as 
a foreign policy decision. 

The general restriction against travel in Iron Curtain countries announced in 
the press release of May 1, 1952, was partly for the protection of American citi- 
zens but was also a measure to stop Communist propaganda groups from going 
to the Soviet Union. 

The ban against travel to Czechoslovakia imposed on June 12, 1951, was a 
measure directed against Czechoslovakia to induce the release of an American 
journalist named Oatis. The ban was lifted after the release of Oatis. 

The ban against travel to Hungary on December 21, 1949, was a foreign policy 
measure directed against Hungary to induce the release of Robert Vogeler. The 
ban was lifted after the release of Vogeler. 
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Travel to Hungary was again banned on December 28, 1951, as a measure to 
induce the release of American flyers who had been forced down. 

One of the reasons for the present ban on travel to Communist China is to 
put pressure on the Communist regime to induce the release of Americans being 
held in China. 

(b) Passport control, in the sense that passports were required for departure 
from and/or entry into the United States, appears to have been exercised only 
in time of war or national emergency. Such control was, to a limited extent, en- 
forced during the War of 1812 and to a greater extent during the Civil War. It 
was established in World War I by the act of May 24, 1918. This act was ef- 
fective as to American nationals only during the time that the United States was 
actually at war. It was extended by Congress in 1941 while we were still neutral 
to apply also to the then existing period of national emergency which had been 
proclaimed by President Roosevelt. Later the travel control provisions were 
embodied as section 215 in the Immigration and Nationality Act of 1952 and 
were made applicable during the period of any national emergency. 

(c) Passport control, insofar as it relates to the refusal of passports to Amer- 
ican nationals whose allegiance to the United States was questionable, goes back 
at least to 1823. John Quincy Adams, then Secretary of State, advised our 
Minister to Spain, under date of April 28, 1823, that passports “may be refused 
even to citizens of the United States who have so far expatriated themselves as 
to have become bound in allegiance to other nations, or who in any other manner 
have forfeited the protection of their own.” 

In a circular instruction sent out by Secretary of State Seward under date of 
May 6, 1861, our embassies and legations abroad were advised as follows: 

“You are therefore strictly enjoined to grant no passport whatever to any 
person of whose loyalty to the Union you have not the most complete and satis- 
factory evidence.” 

The 1903 rules governing the granting and issuing of passports in the United 
States contain the following paragraph : 

“The Secretary of State has the right in his discretion to refuse to issue a pass- 
port, and will exercise this right toward anyone who he has reason to believe de- 
sires a passport to further an unlawful or improper purpose.” 

After World War I the Department adopted the policy of refusing passports 
to leading American Communists. This policy was reversed by the Secretary of 
State in 1931. 

During World War II the Department refused to issue diplomatic or special 
passports to Communists. 

After the termination of World War II the question came up as to whether 
the Department would issue regular passports to Communists. At first pass- 
ports were refused, but the matter was reconsidered at the highest level in the 
Department early in 1948 and the decision was reached that passports would 
be issued to Communists and supporters of communism who satisfied the De- 
partment that they did not intend, while abroad, to engage in the promotion 
of Communist activities. At the same time, the decision was made that pass- 
ports should be refused to persons whose purpose in traveling abroad was be- 
lieved to be to subvert the interests of the United States. Later in the same 
year the policy was modified to permit the issue of passports to Communist 
journalists even though they were actively promoting the Communist cause. 
In 1950 the Passport Division raised the question, in connection with pending 
passport applications by Communist journalists, whether this policy should be 
modified. It was pointed out that ten members of the national committee of 
the Communist Party had been convicted of violating the Smith Act; that the 
Communists were actively supporting the enemy position in the Korean war, and 
the Internal Security Act of 1950 indicated that Congress desired that no Com- 
munist should be issued a passport of this Government. 

The Department also took into consideration, its own experience, that ever 
since the end of World War I, American Communists and alien Communists, 
illegally in possession of American passports, had effectively carried on abroad, 
espionage, propaganda and revolutionary activities on behalf of the Soviet 
Government and the international Communist movement and contrary to the 
foreign policy of the United States Government. The matter was referred to the 
Legal Adviser who agreed that it was the duty of the State Department to re- 
fuse passports to all Communists, including journalists. The promulgation of 
this policy lead to considerable criticism of the Department’s practice and 
procedures and resulted in the promulgation of sections 51.135 to 51.148 of title 
22 of the Code of Federal Regulations, which made mandatory the discretionary 
policy which had previously been followed and which provided for certain 
procedures in the cases of persons refused passports. 











B. Rervusaut or Passports—NONCOMMUNISTS. MEMORANDUM OF 
November 14, 1955, anp SUPPLEMENT 


[Memorandum by Ashley J. Nicholas, subject, Discretionary Refusal 
of Passports in Non-Communist Cases; for use at hearings before 
the Senate Subcommittee on Constitutional Rights, not submitted 
to the committee at the time | 


DISCRETIONARY REFUSAL OF PASSPORTS IN NoN-COMMUNIST CASES 


(By Ashley J. Nicholas) 
NOVEMBER 14, 1955. 
Law 
The basic law regarding the issue of passports is section 211 (a) of title 22 of 
the United States Code which reads as follows: 


“211a. Authority to grant, issue, and verify passports. 


“The Secretary of State may grant and issue passports, and cause passports to 
be granted, issued, and verified in foreign countries by diplomatic representatives 
of the United States, and by such consul generals, consuls, or vice consuls when 
in charge, as the Secretary of State may designate, and by the chief or other 
executive officer of the insular possessions of the United States, under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue or verify such passports. (July 3, 
1926, ch. 772 § 1, 44 Stat. 887.) 


Evecutive order 


Section 124 and section 126 of Executive Order 7856 dated March 31, 1938, and 
signed by President Roosevelt, reads as follows: 

“124. The Secretary of State is authorized in his discretion to refuse to issue 
a passport, to restrict a passport for use only in certain countries, to restrict it 
against use in certain countries, to withdraw or cancel a passport already issued, 
and to withdraw a passport for the purpose of restricting its validity or use in 
certain countries.” 

“126. The Secretary of State is authorized to make regulations on the subject 
of issuing, renewing, extending, amending, restricting, or withdrawing passports 
additional to these rules and not inconsistent therewith.” 

The Secretary of State has delegated to the Director of the Passport Office, the 
exercise of his discretion in the refusal of passports. 

Until the early part of 1955, no one questioned the authority of the Department 
to refuse passports to Amreican citizens. This is clearly shown by examples 
cited in Moore’s Digest of International Law and Hackworth on International 
Law. The discretion was never exercised arbitrarily or capriciously and very 
seldom, considering the large number of passports issued. The discretion has 
been exercised to avoid embarrassing international incidents, to prevent inter- 
ference with the foreign policy of the United States, to protect the Government 
from financial loss, to assist law-enforcement agencies of the Federal and State 
governments, to assist congressional investigating committees, and to prevent 
applicants from encountering difficulties abroad. Since both the circumstances 
and the procedures vary so greatly, I will try in the following paragraphs to list 
various categories and the procedures usually followed. 


I. PERSONS LIKELY TO BECOME PUBLIC CHARGES 


Unfortunately most cases of this category are not discovered until the persons 
concerned are abroad and appeal for financial assistance. Sometimes this is 
due to sudden illness or other misfortune, but more often to the irresponsibility 
of the person. Funds for return are advanced as a loan, and passports are made 
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valid only for return to the United States. Before such person is granted pass- 
port facilities for another trip, he must repay the loan and submit evidence that 
he has sufficient funds for his proposed travel. This is clearly told the appli- 
cant. There is no appeal from a refusal on this ground. However, the case 
can always be reopened by paying off the loan and submitting evidence of fi- 
nancial responsibility. 

In a comparatively few cases, we receive indications in advance of the issue 
of passports, that applicants do not have sufficient funds for the proposed trip. 
Sometimes the information comes from the passport agent or clerk of court and 
sometimes from a parent or other relative. In these cases investigations are 
conducted or the applicants are requested by letter to furnish information re- 
garding their funds. I do not recall a single borderline case; either the report 
is found to be erroneous (very seldom) or else the applicants are practically 
destitute. Sometimes it appears that the applicant is also mentally irresponsible. 
Applicants are told that in the absence of evidence of funds, the Department is 
unwilling to issue passports. In the same general category are persons who run 
up bills abroad or give worthless checks for expenses or merchandise. These 
are also required to submit evidence of financial responsibility before they are 
again granted passport facilities. 


II. MENTALLY UNSOUND PERSONS 


This category, while not large, causes considerable trouble. The first case 
which I recall handling occurred at least 25 years ago. The Department had 
received information that an applicant was mentally unsound and held up his 
passport. His father protested the action and sent in a doctor’s certificate 
stating the boy was able to travel alone and that a trip was what he needed to 
restore him to normal. The passport was then issued and the boy went to 
Germany. While there he collided with a blind man, got angry and killed the 
blind man. He was arrested, the German authorities found that he was totally 
insane and deported him under guard to the United States. 

Like the indigent cases, most of the ones of this category are discovered abroad 
and the persons are returned to the United States either at Government expense 
or with funds advanced by relatives. Their passports are likewise made valid 
only for return to the United States and they are refused further passport fa- 
cilities unless they can submit very clear and convincing evidence of mental 
stability. 

In a few cases the mental condition is discovered by the passport agent or 
clerk of court or by letters in the Department’s files. An investigation is 
usually made by our security officers. Formerly the applicants were told 
merely that because of the circumstances of their cases the Department was 
unwilling to grant them passport facilities. More recently we have been telling 
them that because of the state of their health, the Department is unwilling to 
issue passports. A number of such persons come to Washington and are inter- 
viewed. Among those I recall are an elderly woman who thought that she 
was engaged to the then young Prince of Wales, a boy who brandished a knife 
in the passport office reception room, a very large Man who started shouting 
in the reception room, and various persons who desired to go abroad to escape 
unknown enemies who were shooting electric rays at their brains. There are 
no appeal procedures in these cases, 


Ill, FUGITIVES FROM JUSTICE 


The Department withholds and withdraws passport facilities from persons 
who are known to be fugitives from justice. Upon the receipt of an application 
from a fugitive in the United States, we withhold issue of the passport and 
notify the proper authorities. There is usually no formal refusal. If the man 
is arrested and cleared or if the charge is dropped we will then issue the pass- 
port. Otherwise the passport fee is refunded in due course. If the fugitive 
is abroad and if the crime is a nonextraditable one, we take up the passport, 
advising the fugitive of the reason therefor and tell him that he may have 
passport facilities valid only for return to the United States, unless of course, 
he is able to have the criminal proceedings dismissed. This is sometimes done 
in income-tax cases if the fugitive satisfies the Bureau of Internal Revenue. 
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IV. PERSONS UNDER COURT RESTRAINT 


This includes persons under subpena, persons for whom writs of ne exeat 
have been issued, and minor children who are subjects of court decrees as to 
custody, right of vistation, and residence. The Department has taken the posi- 
tion that it should not grant passports to facilitate the thwarting of orders issued 
by American courts of competent jurisdiction, whether Federal or State. Pass- 
port facilities are withheld and the person concerned is told to take up with 
the appropriate court the matter of setting aside or modifying the court orders. 
The appeal in such a case is to the court. 


Vv. LIMITATIONS ON ISSUANCE OF PASSPORTS TO PERSONS LIKELY TO VIOLATE LAWS 
OF THE UNITED STATES 


In order to promote the national interests by assuring that the conduct of 
foreign relations shall be free from unlawful interference, no passport, except 
one limited for direct and immediate return to the United States, shall be issued 
to persons as to whom there is reason to believe, on the balance of all the 
evidence, that they are going abroad to engage in activities while abroad which 
would violate the laws of the United States, or which if carried on in the United 
States would violate such laws designed to protect the security of the United 
States (sec. 51.136, title 22, Code of Federal Regulations). 

There have been no refusals under this section. Appeal rights and procedures 
are the same as in Communist cases. 


VI. DRAFT EVADERS 


During World War II all persons of military age were required to submit 
permits to depart from the United States issued by their local draft boards. 
This was discontinued after the end of the war. However, we occasionally 
receive word that a boy intends to go abroad to evade military service. In 
such a case we request an applicant to submit a permit from his draft board. 
The only appeal is to the board. Persons who go and remain abroad now for 
the purpose of evading military service lose their citizenship. Reports of loss 
may be appealed to the Board of Review. 


VII. PERSONS WHOSE ACTIVITIES MIGHT BE DETRIMENTAL TO FOREIGN POLICY OF 
THE UNITED STATES 


During the civil war in Spain passports were refused to many persons who 
planned to go to that country for military service in defiance of this Govern- 
ment’s policy of neutrality. Formerly there were many cases in which Ameri- 
eans residing abroad took part in political activities in foreign countries without 
losing their American citizenship. They were denied the protection of this 
Government while carrying on such activities, rather than denied passports to 
go abroad. However since the passage of the Immigration and Nationality Act 
of 1952, actual loss of citizenship results in most cases and there is seldom 
occasion to invoke the discretionary authority. When such cases do arise they 
are referred to the political offices of the Department for evaluation. Cases of 
loss of nationality may be appealed to the Board of Review. 


VIII. PERSONS OF DUAL NATIONALITY REMAINING ABROAD WHO HAVE ABANDONED 
TIES WITH THE UNITED STATES 


This, in the past years, has resulted in the Department’s refusal of protection 
in many cases. However, many such persons by their activities are expatriated 
under the provisions of the new Immigration and Nationality Act. Others will 


lose when section 350 becomes operative. Such cases can be appealed to the 
Board of Review. 


IX. REQUESTS FROM OTHER GOVERNMENT AGENCIES 


Other agencies of the Federal Government sometimes request the refusal of 
passports to certain persons or request that passports issued to such persons 
be limited against travel in certain areas. Examples of this are persons who 
have been engaged on highly classified projects. In such cases the persons are 
told to obtain clearance from the agency concerned. Over a period of years we 
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have had considerable difficulty with one law enforcement agency (not a security 
one) which wants us to refuse certain persons who are merely suspected of 
illegal activities, without disclosing the reason for the refusal and without 
stating that it was at the request of such agency. This we have refused todo. We 
have, however, refused passports to the Americans who were close associates 
in Italy of “Lucky” Luciano. We told them of the reason for the refusal and 
considered their explanations were not satisfactory. 

Precedents for the refusal or withdrawal of passports to prospective witnesses 
who seek to defy congressional investigating committees go back at least to 


the Teapot Dome investigation. The only appeal of such persons is to the com- 
mittee. 


[Refusal of passports in non-Commumnist case—supplemental to memo- 
randum of November 14, 1955 


JUNE 17, 1957. 

On January 10, 1956, the Department of State promulgated regulations modi- 
fying sections 51.136 and 51.143 of the passport regulations. The text is set forth 
in the attached circular. In effect the regulations permit practically all persons 
refused passports under the discretionary authority the same appeal procedures 
as had been accorded to Communists. However, only one such case has developed 
to the informal hearing stage. That was the case of William Worthy who had 
traveled to Communist China. The mental and indigent cases are usually dropped 


after our tentative refusal. One person interviewed recently left with the threat 
to take away the sun from the earth. 








C. Rerusau or Passports To ComMMUNIsTs. MEMORANDUM OF 
May 29, 1956 





[ Memorandum by Ashley J. Nicholas—Subject: Refusal of Passports 
to Communists—Submitted to SCA for use in discussions with 
House Committee on Un-American Activities | 


REFUSAL OF PASSPORTS TO COMMUNISTS 


(By Ashley J. Nicholas) 
May 29, 1956. 

I. The present attack on the passport policy is a part of a general Communist 
offensive against the security policies of the United States Government, policies 
painfully worked out after the Government’s bitter experience with Communist 
espionage and propaganda activities in the United States and abroad. Paralleling 
the attack on our passport policies are current attacks on the port security 
program, the Government employees loyalty program, the industrial security 
program, and the visa program. 

Several years ago a similar attack was made on the passport policies and pro- 
cedures which were vigorously defended by Secretary Acheson in press releases 
of May 24, 1952, and June 18, 1952 (tab A). 

Il. Early policy regarding issue of passports to Communists: Shortly after the 
Bolshevik revolution of 1917 this Government became aware of the scope and 
danger of the worldwide revolutionary movement and the attendant purpose to 
overthrow all existing governments, including our own. As a countermeasure 
passports were refused to American Communists who desired to go abroad for 
indoctrination, instruction, ete. This policy was continued until 1931 when 
Secretary Stimson reversed the previous rulings. Thereafter until World War II 
no persons were refused passports because they were Communists. 

III. Postwar passport policy regarding Communists: After the termination of 
hostilties and the return of travel to more normal conditions, the question came 
up as to whether the Department would issue regular passports to individuals 
if they were Communists. At first passports were refused, but the matter was 
reconsidered at the highest level of the Department in early 1948 and the 
decision was made that passports would be issued to Communists and supporters 
of communism who satisfied the Department that they did not intend, while 
abroad, to engage in the promotion of Communist activities. At the same time 
the decision was made that passports should be refused to persons whose purpose 
in traveling abroad was believed to be to subvert the interest of the United States. 
Later in the same year the policy was modified to permit the issue of passports 
to Communist journalists even though they were actively promoting the Commu- 
nist cause. In September 1950 the Passport Division raised the question, in con- 
nection with pending passport applications by communistic journalists, whether 
this policy should be modified. It was pointed out that 10 members of the 
national committee of the Communist Party had been convicted of violating the 
Smith Act; that the Communists were actively supporting the enemy position 
in the Korean war, and that the Internal Security Act of 1950 clearly showed the 
desire of Congress that no Communists should be issued passports of this 
Government. 

The Department also took into consideration its own experience that ever 
since the end of World War I, American Communists and alien Communists 
illegally in possession of American passports had effectively carried on abroad 
espionage, propaganda, and revolutionary activities on behalf of the Soviet 
Government and the international Communist movement and contrary to the 
foreign policy of the United States Government. The matter was referred to the 
legal adviser who agreed that it was the duty of the State Department to refuse 
passports to all Communists, including journalists (tab B). The carrying out of 
this policy led to considerable criticism of the Department’s practice and pro- 
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cedures and resulted in the promulgation of sections 51.135 to 51.148 of title 22 
of the Code of Federal Regulations, which made mandatory the discretionary 
policies which had previously been followed and which provided for certain pro- 
cedures in the cases of persons refused passports (tab C). 

Early in 1954 the Board of Passport Appeals was set up and established rules 
which were promulgated as regulations by Mr. Dulles (tab D). 

IV: Laws and regulations: 

Title 22, United States Code, section 211a, reads as follows: 

“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued and verified in foreign countries by diplomatic represent- 
atives of the United States, and by such Consuls General, Consuls, or Vice 
Consuls when in charge, as the Secretary of State may designate, and by the 
chief or other executive officer of the insular possessions of the United States, 
under such rules as the President shall designate ond prescribe for and on 
behalf of the United States, and no other person shall grant, issue, or verify 
such passports.” 

Title 8, United States Code, section 1185 (a), (b), reads as follows: 

“When the United States is at war or during the existence of any national 
emergency proclaimed by the President, or, as to aliens, whenever there exists a 
state of war between or among two or more states, and the President shall find 
that the interests of the United States require that restrictions and prohibitions 
in addition to those provided otherwise than by this section be imposed upon the 
departure of persons from and their entry into the United States, and shall make 
public proclamation thereof. * * * 

“(b) After such proclamation as is provided for in subsection (a) of this 
section has been made and published and while such proclamation is in force, 
it shall, except as otherwise provided by the President, and subject to such limi- 
tations and exceptions as the President may authorize and prescribe, be unlaw- 
ful for any citizen of the United States to depart from or enter, or attempt to 
depart from or enter, the United States unless he bears a valid passport.” 

Title 22, Code of Federal Regulations, sections 51.1, 51.75, 51.77, 53.1, 53.8, read 
as follows: 

“51.1 Authority to issue passports. Only the Secretary of State may grant 
and issue passports in the United States. 

“51.75 Refusal to issue passport. The Secretary of State is authorized in his 
discretion to refuse to issue a passport, to restrict a passport for use only in cer- 
tain countries, to restrict it against use in certain countries, to withdraw or can- 
cel a passport already issued, and to withdraw a passport for the purpose of re- 
stricting its validity or use in certain countries. 

“51.77 Secretary of State authorized to make passport regulations. The Sec- 
retary of State is authorized to make regulations on the subject of issuing, re- 
newing, extending, amending, restricting, or withdrawing passports additional to 
the rules in this part and not inconsistent therewith. 

“53.1 Limitations upon travel. No citizen of the United States or person who 
owes allegiance to the United States shall depart from or enter into or attempt 
to depart from or enter into the continental United States, the Canal Zone, and 
all territories, continental or insular, subject to the jurisdiction of the United 
States, unless he bears a valid passport which has been issued by or under au- 
thority of the Secretary of State. 

“53.8 Discretionary exercise of authority in passport matters. Nothing in 
this part shall be construed to prevent the Secretary of State from exercising 
the discretion resting in him to refuse to issue a passport, to restrict its use to 
certain countries, to withdraw or cancel a passport already issued, or to with- 
draw a passport for the purpose of restricting its validity or use in certain coun- 
tries.” 

Title 22, United States Code, section 1732, reads as follows: 

“Release of citizens imprisoned by foreign governments. Whenever it is 
made known to the President that any citizen of the United States has been 
unjustly deprived of his liberty by or under the authority of any foreign gov- 
ernment, it shall be the duty of the President forthwith to demand of that 
government the reasons of such imprisonment; and if it appears to be wrongful 
and in violation of the rights of American citizenship, the President shall forth- 
with demand the release of such citizen, and if the release so demanded is un- 
reasonably delayed or refused, the President shall use such means, not amount- 
ing to acts of war, as he may think necessary and proper to obtain or effectuate 
the release; and all the facts and proceedings relative thereto shall as soon as 
practicable be communicated by the President to Congress.” 
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v. Discretionary authority to refuse passports: In England, the executive 
department, as part of its responsibility in the field of foreign relations always 
has had plenary control over the exit of persons beyond national boundaries, 
and the courts traditionally have adopted a policy of deliberate noninterference. 
Blackstone, while including in his definition of the concept of “liberty” the 
right to change location, restricted that definition to internal movement, and 
explicitly recognized the power of the king by the writ of ne exeat regno to pro- 
hibit any subject from proceeding to a foreign country without the king's 
license. 

The framers of the Constitution specifically left power over foreign relations 
and intercourse in the hands of the Executive; and they did not in any way 
qualify that power by referring either explicitly or implicitly to what is now 
called “freedom to travel.” It is true of course that the Constitution protects 
freedom of movement and of trade within the limits of the United States. But 
free travel and free trade within the territory of the United States—actually 
one of the prime reasons for adoption of the Constitution—is vastly different 
from international travel, and there is nothing in the Constitution or the dis- 
cussions surrounding its promulgation which might lend credence to the theory 
that a right thereto exists. 

Pursuant to the prerogatives of the Executive in the field of foreign relations 
the Secretary of State began issuing passports as early as 1796. In 1815 during 
the war with England Congress enacted a statute making it illegal for any 
person residing in the United States to pass into territory occupied by Britain 
without a passport. Violation of the act was made punishable by fine or im- 
prisonment. Thereafter, Congress from time to time enacted other statutes on 
passport control to take care of specific problems and situations; but it never 
took from the Secretary of State his complete and absolute control and discre- 
tion over the granting or denial of passports. On the contrary, several of the 
acts were designed to strengthen the Secretary’s hand. In 1856, a statute was 
enacted specifically forbidding the issue of a passport except by the Secretary 
of State. In 1862, collection of a passport fee was imposed. In 1863, Congress 
clarified earlier statutes and it is this clarified version which we find codified 
in the Revised Statutes. In 1902, the issuance of passports was permitted as 
to any person owing allegiance to the United States, and in 1918, the President 
was given the power to make it illegal for anyone to enter or leave the United 
States in time of war. Thereafter, in 1926, a new Passport Act was adopted, 
and it, too, contains the crucial language that the Secretary of State may issue 
passports under such rules and regulations as the President may prescribe. 

This brief history shows beyond the peradventure of a doubt that the Congress 
meant to, and did in fact, make it unmistakably clear that it desired the Secretary 
of State, subject to regulation by the President, to have complete discretion in 
the field of passport issuance and revocation. 

The executive department, too, has consistently taken the position that pass- 
ports are a matter for the sole and sound discretion of the Secretary of State. 
Thus, the Attorney General said in 1869: “I do not understand that the grant- 
ing of passports from your Department is obligatory in any case, but is only 
permitted where it is not prohibited by law.” 

Another Attorney General stated in 1901: 

“The act of Congress which defines your duty in the matter of the issuance of 
passport expressly says: ‘The Secretary of State may grant and issue pass- 
ports.’ The provision, therefore, is not in terms mandatory, and I know of no 
law which gives to the citizen a right to a passport. * * * Substantial reasons 
exist for the use by Congress of the word ‘may’ in connection with authority to 
issue passports. Circumstances are conceivable which would make it most in- 
expedient for the public interests for this country to grant a passport to a 
citizen of the United States. For example, if one of the criminal class, an 
avowed anarchist for instance, were to make such application, the public in- 
terests might require that his application be denied.” 

The Solicitor for the Department of State in a memorandum dated March 
22, 1921, summarized previous laws and decisions (tab E). 

A succession of Secretaries of State have adopted the same view. Thus, in an 
ome dated August 9, 1926, the Solicitor for the Department of State said 
that: 

“The Department has consistently held the view that the issuance of pass- 
ports is wholly within the discretion of the Secretary of State, and I know 
of no instance in which an effort has been made to compel the Secretary to 
issue a passport.” 
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And Secretaries have, without challenge, refused passports to United States 
citizens for a variety of reasons: persons who expatriated themselves (Secre- 
tary Adams, 1823); persons of whose loyalty to the Union there was not the 
most complete and satisfactory evidence (Secretary Seward, 1861) ; persons en- 
gaged in violations of the law of the United States (Secretary Bayard, 1886) ; 
persons who the Secretary had reason to believe desired a passport to further 
an unlawful or improper purpose (rules of 1903) ; fugitives from justice (Secre- 

tary Bayard, 1886). 

| That record of administration interpretation and holding is certainly not in- 

significant. As a court said in only a slightly different context: 

(a) record of a hundred and sixty years of Government administration is 
the sort of history which speaks with great force.” 

Until recently the Secretary has fared well at the hands of the judiciary. The 

first important Federal decision on passports is the celebrated case of Urtetiqui 

v. D’Arbel (9 Pet. (U. 8S.) 692 (1835) ), which announced the definition and legal 

. effect of passports adhered to until recently. The Supreme Court stated: 

“* * * Tt is a document, which, from its nature and object, is addressed to 
foreign powers; purporting only to be a request, that the bearer of it may pass 
safely and freely; and is to be considered rather in the character of a political 
document, by which the bearer is recognized, in foreign countries, as an American 
citizen; and which, by usage and the law of nations, is received as evidence of 
the fact.” 

This definition of a passport as a political document in the nature of a request 
by the Secretary of State to a foreign government to permit the bearer to pass 
freely, the issuance of which is discretionary with the Secretary, was never, 
until recently, repudiated by the courts, but, on the contrary, has been reiterated 
and accepted many times. Thus, in Communist Party v. S. A. C. B., the court 
quoted Hackworth to the effect that an American passport— 

“Indicates that it is the right of the bearer to receive the protection and good 
offices of American diplomatic and consular officers abroad and requests on the 
part of the Government of the United States that the officials of foreign govern- 
ments permit the bearer to travel or sojourn in their territories and in case of 
need to give him all lawful aid and protection.” 

In Miller v. Sinjen (289 Fed. 388 (8th Cir. 1923) ), it was held that: 

“* * * a finding that plaintiff had ceased to be a citizen of the United States 
was not necessary to the action of the State Department in denying him a pass- 
port, for the reason that the granting of a passport by the United States is, and 
always has been, a discretionary matter; and a passport, when granted, is not 
conclusive, nor is it even evidence, that the person to whom it is granted is a 
citizen of the United States. Urtetiqui v. D’Arbel (9 Pet. 692, 9 L. Ed. 276); 
In re Gee Hop ((D.C.) 71 Fed. 274) ; Hdsell v. Mark (179 Fed. 292, 103 C. C. A. 

21; 23 Op. Attys. Gen. 509). This has been the law both prior to the passage of 
any Statute relating to the granting of passports as well as subsequent to such 
statutes, now embodied in sections 4075 et seq. Revised Statutes (Comp. St. 
7623 et seq.).”’ 

And in Gillars v. United States (87 U. S. App. D. C. 16, 35, 182 F. 2d 962 (1950) ), 
replying to the argument advanced in a treason case that revocation of her pass- 
port deprived appellant of her rights and obligations of citizenship and allegiance, 
this court stated that: 

“A passport * * * is a valuable and useful documentation, particularly as an 
aid to travel and as identification in foreign lands; but the absence or revocation 
of a passport does not deprive an American of citizenship. A large discretion in 
the issuance of passports is lodged by Congress in the Secretary of State.” 

In the case of Perkins v. Elg (807 U. S. 325 (19389) ), the Supreme Court, after 
holding that the Secretary of State should be included in a decree declaring the 
plaintiff to be a citizen of the United States, had the following to say: 

“The decree in that sense would in no way interfere with the exercise of the 
Secretary’s discretion with respect to the issue of a passport but would simply 
preclude the denial of a passport on the ground that Miss Elg had lost her Ameri- 
can citizenship.” 

The first court restriction on the free exercise of the Secretary’s discretion was 
the case of Bauer v. Acheson (106 F. Supp. 445 (1951) ). In that case a statutory 
three-judge court held the right to travel abroad was protected by the fifth amend- 
ment to the Constitution and that the cancellation of an outstanding passport 
without a hearing deprived the bearer of liberty without due process of law. 
The court did not specify the nature of the hearing but stated: 
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‘Due process of law has never been a term of fixed and invariable content. Due 
process does not require a judicial hearing but merely a procedure in which the 
elements of fair play are accorded. Bssential elements of due process are notice 
and an opportunity to be heard before the reaching of a judgment, but the particu- 
lar procedure to be adopted may vary as appropriate to the disposition of issues 
affecting interests widely varying in kind.” 

The court directed that either the passport be returned to Miss Bauer or that 
she be given a hearing. The Bauer decision was largely responsible for the 
promulgation of the regulations by Secretary Acheson. 

The case of Nathan v. Dulles (U. 8. D. C., D. C. (Civ. No. 3479-54) ), was the 
first court case arising under the Acheson regulations. In that case Nathan 
had been tentatively refused a passport by the Passport Office, had had an infor- 
mal hearing, and had been finally refused by that Office. Instead of appealing to 
the Board of Passport Appeals, as provided for in the regulations, Nathan filed 
suit in court. The case came before Judge Schweinhaut who stated : 

“The plaintiff did not have a hearing which the law contemplates and guaran- 
tees. I do not suggest the form or the manner in which such hearing should be 
held but there should be one. It does not satisfy me to argue that the plaintiff 
has not exhausted his administrative remedies since I think that as a matter of 
fact he had none.” 

On March 15, 1955, Judge Schweinhaut ordered : 

“* * * That defendant promptly afford plaintiff an appropriate hearing on 
his application for a passport.” 

The Department thereafter offered Nathan a hearing before the Board of Pass- 
port Appeals. However, he did not avail himself of this offer and requested 
that the Secretary be adjudged guilty of contempt of court. On June 1, 1955, 
Judge Schweinhaut issued an order that the Secretary : 

“* * * issue to the plaintiff a passport of the standard form and of the stand- 
ard duration.” 

Since Judge Schweinhaut refused to stay the execution of the order pending 
an appeal, a request for the stay was made to the circuit court of appeals. That 
court in its findings stated : 

“* * * the appellee * * * was never accorded an evidentiary hearing or con- 
fronted with the evidence, if any, which led to the denial of a passport.” 

The court ordered that the order be stayed, provided : 

“That the Department of State accord a quasi-judicial hearing on appellee's 
application for a passport, with opportunity provided to the Government and to 
the appellee to offer evidence * * *.” 

The matter of requesting a Justice of the Supreme Court to stay the order 
pending appeal was taken up with the Solicitor General who ruled against such 
procedure. 

The Department in an effort to make the decision moot had the file reviewed 
by the Board of Passport Appeals and a passport issued to Nathan. However, 
the case has ever since been cited as a precedent. 

The case of Schachtman v. Dulles (C. C. A—D. C. No. 12406 (1955) ), is the 
most far-reaching decision to date as it specifically repudiated the Supreme 
Court definition of a passport set forth in the case of Urtetiqui v. D’Arbel, supra, 
on the ground that without a passport it is unlawful for a citizen to travel 
to Europe and impossible to enter European countries. The court went on to 
state : 

“The denial of a passport accordingly causes a deprivation of liberty that a 
citizen otherwise would have. The right to travel, to go from place to place 
as the means of transportation permit, is a natural right subject to the rights 
of others and to reasonable regulation under law. A restraint imposed by the 

yovernment of the United States upon this liberty, therefore, must conform 
with the provision of the fifth amendment that ‘no person shall be * * * deprived 
of * * * liberty * * * without due process of law’.” 

The court stated that procedural due process was not involved but that it 
was a question of substantive due process, that is whether the action of the 
Secretary was arbitrary. The court ruled that it was arbitrary to refuse 
Schachtman a passport on the ground that he was the head of an organization 
which had been listed by the Attorney General as subversive and that he was 
going abroad on behalf of such organization. 

No appeal to the Supreme Court was taken. A passport was issued. 

Leonard Boudin was denied passport facilities by the Passport Office, had a 
hearing before the Board of Passport Appeals and was denied by the Secretary 
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He refused at all times to state under oath whether or not he had ever been a 
member of the Communist Party. 

In the district court (1955) Boudin argued that the passport regulations and 
rules of the Board of Passport Appeals are invalid and unconstitutional and 
that he was denied due process of law. 

While holding that the regulations were constitutional, Judge Youngdahl 
stated: 

“It must now be accepted that travel abroad is more than a mere privilege 
accorded to American citizens. It is a right, an attribute of personal liberty, 
which may not be infringed upon or limited in any way unless there be full 
compliance with the requirements of due process.” 

* * * e * * * 


“The court must consider sections 51.185 and 51.170 together. In so doing 
it becomes evident that the Passport Office retains substantially unrestricted 
discretion to deny passports under substantive classification 51.135. Facts 
which they consider warrant a denial need never appear on the record. Whether, 
in fact, evidence exists to warrant a denial, neither an applicant nor the courts 
can ever know. * * * This cannot fairly be held to constitute reasonable 
regulations * * *.” 

“To uphold section 51.170 would grant to the Government the right to deny 
passports in an uncontrolled manner, with virtually absolute authority, at any 
time and in any way it sees fit. The right to a quasi-judicial hearing must mean 
more than the right to permit an applicant to testify and present evidence. It 
must include the right to know that the decision will be reached upon evidence 
of which he is aware and can refute directly.” 

+ * of * x c * 


“Confidential information is of unquestionable importance to executive officers 
in performing their duty, but it should be confined for use in obtaining factual 
data which may itself be used of record.” 


* * * * * + 


‘+ 

“Section 51.170 when used in conjunction with 51.135, does not comport with 
due process. The case will be sent back to the Passport Office for a hearing 
within 20 days. All evidence upon which the Office may rely for its decision 
under section 51.135 must appear in record so the applicant may have the oppor- 
tunity to meet it and the court to review it.” 

Both parties appealed the decision, Boudin on the question of the constitu- 
tionality of the regulations and the Government on the holdings regarding due 
process. In arguing the case before the court of appeals, Boudin’s attorney 
argued all points. The Government elected to argue on the single point that 
Boudin refused to answer whether or not he had ever been a member of the 
Communist Party. 

VII. Effect on discretion of travel control laws and foreign laws: While it is 
generally conceded that in normal peacetimes the Secretary of State had broad 
discretion in connection with the issue or refusal of passports, it is argued that 
in time of war or national emergency what had been a privilege becomes a right 
which cannot be denied except by due process of law. Due process in passport 
matters according to the recent court decisions provides that a person must be 
given a quasi-judicial hearing and be confronted with the evidence which was 
the basis of the denial. This, of course, precludes the refusal of passport facili- 
ties on the basis of classified security information. It will be noted that the 
travel control regulations are applicable only during a time when the United 
States is at war or during the existence of a national emergency proclaimed by the 
President and that, in addition, the President must find that the interest of the 
United States requires that restrictions and prohibitions in addition to those pro- 
vided otherwise be imposed upon the departure of persons from, and their entry 
into, the United States. President Truman in proclamation No. 3304, dated 
January 17, 1953, found: 

“* * * Whereas the exigencies of the international situation and of the 
national defense still require that certain restrictions and prohibitions, in addi- 
tion to those otherwise provided by law, be imposed upon the departure of persons 
from and their entry into the United States.” 

It will be noted from section IV above that the travel control regulations, 
section 53.8, prescribed by the President provide that nothing therein should be 
construed to prevent the Secretary of State from exercising the discretion vested 
in him to refuse to issue a passport or to withdraw or cancel a passport already 
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issued. The present passport control laws and regulations are substantially the 
Same as they were during World War I and World War II. The legislative 
history and the congressional debates on the original World War I law clearly 
indicate that the executive branch was to have unlimited control and complete 
discretion in the issue of passports. For this reason, Congress, after the end 
of World War I, refused to extend the control of the travel of American citizens. 

It may be pointed out that the same law and basic regulations as are now in 
effect would be effective in time of actual war and that legal precedents estab- 
lished now would then be binding. Following the procedures outlined in the 
recent decisions would, for all practical purposes, nullify the travel control law 
insofar as it relates to American citizens. Presumably the same theory would 
apply to restrictions on the departure of aliens from the United States. If we 
must follow the decisions in the Nathan and Boudin cases, the Government 
would be powerless to prevent the departure of an atomic scientist from the 
United States even though the FBI, by intercepting a telephone conversation, 
knew that such scientist planned to go to the Soviet Union and work on the 
atomic bomb. 

It is, of course, true that because of the tense international situation, many 
friendly foreign governments are unwilling to admit American citizens without 
passports as they did before World War I. Instead they in effect require this 
Government to vouch for all Americans traveling in their countries. However, 
this is no valid reason for holding that we must vouch for persons who might be 
working for the overthrow of this Government and the governments of the 
countries in which they might be traveling. 

At the present time the American passport is the most highly respected travel 
document in the world and bearers thereof travel in most countries without 
visas and with very few formalities. If we relax our high standards in the 
issuance of passports it is possible that foreign governments will place burden- 
some restrictions on all Americans traveling abroad. 
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V. Grounps OF REFUSAL, 
1. DISCRETION AS TO ISSUANCE. 
§ 512 


Passports “may be refused even to citizens of the United States who have so 
far expatriated themselves as to have become bound in allegiance to other nations, 
or who in any other manner have forfeited the protection of their own.” 

(Mr. Adams, Sec. of State, to Mr. Nelson, min. to Spain. No.2. April 28, 
1823, MS. Inst. U. States ministers, [X. 175.) 

“Insurrectionary assemblages avow the fact that they are sending agents to 
Europe on errands hostile and injurious to the peace of the country and dangerous 
to the Union. Such agents ought not to be allowed to pervert the authority of the 
Government so as to sanction their proceedings. You are therefore strictly en- 
joined to grant no passport whatever to any person of whose loyalty to the Union 
you have not the most complete and satisfactory evidence. You will further 
immediately make report to this Department in every instance of the passport 
granted, and the evidence on which the grant is made.” 

(Mr. Seward, Sec. of State, circular, May 6, 1861, MS. Circulars, I, 179.) 

“T am of the opinion that any citizen of the United States has a right to be 
furnished with such evidence of citizenship, and of his right to the protection of 
his Government, as has been adopted for that purpose, upon complying with the 
usual regulations, and that the necessity therefor is a matter for the judgment 
of the party himself. A passport duly issued is the usual evidence of citizenship 
in a foreign land. 

“It would therefore seem that the desire of a naturalized citizen to be supplied 
with the usual evidence of his nationality, in case he be called upon for military 
service, is natural and entirely allowable.” 

(Mr. Fish, Sec. of State, to Mr. Davis, Jan. 14, 1875, MS. Inst. Germ. 
XVI. 6.) 

“The issuing of passports is at the discretion of the Secretary (Rev. Stat., 
§ 4075), and they will not be granted to persons engaged in violation of the laws 
of the United States.” 

(Mr. Bayard, Sec. of State, general instructions in regard to passports, 
May 1, 1886; Wharton’s Int. Law Dig. II, 469, 471. As to this citation, see 
comment supra, § 503.) 

“Determination of the fact of citizenship is not an executive function. What 
is reserved to the executive is the use of its proper discretion as to the protection 
of a person abroad when the facts prima facie establish his citizenship by origin 
or naturalization, and the issuance of a passport is part of the exercise of that 
discretion.” 

(Mr. Sherman, Sec. of State, to Mr. Storer, min. to Belgium, Noy. 8, 1897, 
For. Rel. 1897, 29.) 

“The Secretary of State has the right in his discretion to refuse to issue a pass- 
port, and will exercise this right towards anyone who he has reason to believe 
desires a passport to further an unlawful or improper purpose.” 

(Rules Governing the Granting and Issuing of Passports in the United 
States, Sept. 12, 1903. See, to the same effect, Mr. Hill, Assist. Sec. of State, 
to Mr. Clarke, Nov. 4, 1898, For. Rel. 1899, 88.) 

“As a general statement, passports are issued to all law-abiding American 
citizens who apply for them and comply with the rules prescribed; but it is not 
obligatory to issue one to every citizen who desires it, and the rejection of an 
application is not to be contrued as per se a denial by this Department or its 
agents of the American citizenship of a person whose application is so rejected.” 

(Mr. Hay, Sec. of State, to dip. & cons. officers, circular, March 27, 1899, 
For. Rel. 1902, 1.) 


29174—58—pt. 2 





15 275 











276 THE RIGHT TO TRAVEL 


Sees. 4075 and 4076, Rev. Stat., which confer on the Secretary of State au- 
thority to issue passports to citizens of the United States, are not in terms man- 
datory, but authorize the exercise of discretion in the discharge of the function so 
conferred. 

(Knox, At.-Gen., Aug. 29, 1901, 23 Op. 509, citing the opinion of Hoar. 
At.-Gen., June 12, 1869, 13 Op. 89, 92, and distinguishing the opinion of Taft, 
At.-Gen., 15 Op. 117.) 

(Attorney-General Knox, in the course of his opinion, says: “Circum- 
stances are conceivable which would make it most inexpedient for the pub- 
lic interests for this country to grant a passport to a citizen of the United 
States. For example, if one of the criminal class, an avowed anarchist for 
instance, were to make such application, the public interests might require 
that his application be denied.” (23 Op. 511.) ) 

“As your archives will show, and as you are doubtless aware, in August, 1879, 
this Government sent circular instructions to all our ministers abroad to re- 
quest all proper assistance from the Governments to which they were accredited 
in suppressing the proselyting for the Mormon church. In the face of such a 
circular it would seem to be inconsistent to issue passports to persons who are 
undoubtedly Mormon emissaries, even if they are American citizens. The law 
as to issuing passports is permissory, not obligatory, and the decision is left with 
the Secretary of State, under section 4075 of the Revised Statutes. Inasmuch 
as polygamy is a statutory crime, proselytism with intent that the emigrants 
should live here in open violation of our laws would seem to be sufficient warrant 
for refusing a passport. But it would be well to have the fact of the applicant 
for the passport being a Mormon emissary, and actively engaged in proselyting. 
conclusively proved to your satisfaction by some kind of evidence which can be 
put on the files of your legation and this Department. This might be obtained. 
perhaps, from the police authorities or the public press in case any meetings were 
held for the object of inciting to emigration. It is noticed that in your report 
of the case you did not give the applicant’s name. It would be as well to obtain 
in all such cases of refusal of passport application, a detailed statement from the 
applicant, duly signed and sworn to, in support of his application, a copy of 
which can then be forwarded to this Department for its action and to refer to in 
case the application is renewed here.” 

(Mr. Bayard, Sec. of State, to Mr. Magee, Nov. 3, 1885, MS. Inst. Sweden. 
XV. 125. See, to the same effect, Mr. Bayard, Sec. of State, to Mr. Win- 
chester, min. to Switz., No. 52, June 9, 1886, For. Rel. 1886, 847. 

(In a later instruction to Mr. Winchester, No. 59, July 20, 1886, Mr. Bayard 
said: “My previous instruction is not to be understood as obliging you to issue 
a passport in any case in which you have strong and reasonable suspicions 
that the person applying for the same is a Mormon emissary.” (For. Rel. 
1886, 851, 852.) 

(For the text of the circular of 1879, see For. Rel. 1879, 11. 

(It is to be observed that by reason of the renunciation by the Mormon 
church of the practice of polygamy, the position of the Government of the 
United States toward the Mormons is now changed. See infra, § 556. The 
previous instructions are, however, highly important as illustrating the 
application of the principle of discretion.) 

“A passport, which is the primary form and evidence of protection given to a 
citizen by his government, has frequently been denied to persons residing in a 
foreign land. in contumacy or violation of the laws of the United States. Were 
Winslow [Ezra D., who, when discharged on habeas corpus in Dngland, in 
1876, fled, apparently to the Argentine Republic, and thus escaped extradition | 
merely an applicant for a passport, the fact that he is a contumacious fugitive 
from justice of Massachusetts would be a sufficient reason for denying to him 
that evidence of the reciprocal duty of the law-abiding citizen and the obligation 
of his government.” 

(Mr. Bayard, Sec. of State. to Mr. Hanna, min. to Arg. Rep., No. 22 
June 25, 1886, MS. Inst. Arg. Rep. XVI. 385.) 

In June 1899, two women in Port Arthur wrote to Mr. Fowler, United’ States 
consul at Chefoo, requesting him to send them passports and stating that they 
were “tourists, stay in Port Arthur indefinite.” Mr. Fowler replied that in order 
to secure a passport the applicant must appear in person. Subsequently, on 
learning that the applicants were disreputable characters who desired pass- 
ports in order to remain in Port Arthur, Mr. Fowler sought instructions from 
the United States legation at Pekin. The legation replied: that. while, ‘as. a 
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general rule, it would hardly do to make moral character a basis fox he 
issuance of passports,” yet, in Eastern countries where certificates of Sinner 
stand for so much, it would not furnish passports to persons of the class to Ww — 
the applicants belonged, and that when the facts were clear the consul might 
refuse to forward the application as well as to give travel certificates. 

From this view the Department of State dissented, saying that, while the 
issuance of passports was discretionary, the conduct or deportment of epplicants 
had not been made the subject of regulation; that their acts, if wrongtul, were 
matters to be dealt with under the law of the place of sojourn; that a citizen 
of the United States, even when accused of crime in a foreign country, would 
be entitled in case of need to such certification of his status as a passport affords ; 
that the cases, such as those of the emissaries of polygamous Mormons, in 
which passports were directed to be refused, were rare and related to perons 
whose conduct in another country was violative of the laws of the United 
States ; that, while the Federal statutes took cognizance of questions of morality 
in the case of aliens immigrating or applying for citizenship, they did not 
reach the case of citizens returning to the United States; and taoat a passport 
should not be withheld from a bona fide citizen, unless under authority of law 
or of instructions and regulations made pursuant to law. The legation was 
therefore instructed to issue the desired passports in case the persons in ques- 
tion should make a proper application for them either through the consul or 
directly. 

(Mr. Conger, min. to China, to Mr. Fowler, consul at Chefoo, July 3, 1899: 
Mr. Adee, Act. Sec. of State, to Mr. Conger, min. to China, Aug. 24, 1899: 
For. Rel. 1899, 185, 186. See, contra, Mr. Cridler, Third Assist, Sec. of State, 

to Mr. Fowler, No. 100, Feb. 12, 1900, withdrawn by Department’s No. 112, 
July 9, 1900, as stated in Mr. Hay, Sec. of State, to Mr. Conger, No. 299. Noy. 
22. 1900, MS. Inst. China, VI. 132.) 

In the case of Francis W. Putnam, a native citizen of the United States, 
residing in Colombia, who had served a sentence for felony on conviction by a 
Colombian court, it was held that a foreign conviction of crime was not a bar to 
an application by the party convicted for a passport, “because foreign convictions 
of crime are not to be regarded us extraterritorial in their operation.” 

(Mr. Bayard, Sec. of State, to Mr. Walker, charge, March 29, 1888, For. 
Rel. 1888, I. 420. 

(It may be observed that this technical rule with regard to the effect of 
foreign convictions of crime has been the subject of variant judicial de- 
cisions with reference to the credibility of witnesses. The granting of pass- 
ports is, as has been seen, expressly made, by the statutes, a matter of dis- 
cretion. It is to be observed that in Putnam’s case the legation, although 
instructed as above, was not directed to issue a passport, but was directed 


to inquire whether the applicant had not by continuous foreign residence 
lost his claim to a passport.) 


9 


2. RENUNCIATION OF ALLEGIANCE 
$515 


Dr. Alberto Lacayo, a native of Nicaragua, born in 1857, came to the United 
States in 1872, and was naturalized in 1879. In the same year be obtained a 
passport from the Department of State and went to Nicaragua, where he resumed 
his residence and entered into business as a druggist. He afterwards paid 
several visits to the United States, and in 1886 obtained a new passport from the 
Department of State. His last visit to the United States was in 1891. In Janu- 
ary, 1893, he applied to the United States legation at Managua for a new passport. 
He filled up the printed form of application only partly, being unable to state 
that he was “domiciled in the United States” and had a “permanent residence 
therein.” He informed the legation that he was residing with his parents in 
Nicaragua and intended to remain with them as long as they lived, although 
it was his purpose after their death to go to the United States and reside there 
permanently. It also appeared that during three months in 1890 he filled the 
office of alealde of Granada, in Nicaragua. He stated that he was elected to this 
office “against his will.” His application was referred to the Department of 
State. It appeared that by the constitution of Nicaragua every public official, 
on assuming the duties of his office, is required to take an oath “to obey and 
cause to be obeyed the constitution and laws;” that an alcalde, being a public 
official, takes that oath; that when the office of prefect of department suddenly 
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becomes vacant the first alcalde assumes the duties of that office; that alcaldes 
are members of the municipal corporation, and that by the laws of Nicaragua 
“those who are not citizens cannot be municipal officers.” The Department of 
State held: “The nature of the oath taken by Dr. Lacayo, when accepting the 
office of alcalde of Granada, appears to be conclusive against the issuance of a 
passport.” 

(Mr. Gresham, Sec. of State, to Mr. Baker, min. to Nicaragua, May 17, 1893, 

For. Rel. 1893, 185. See, also, id. 180, 188, 184. ) 

“T have to acknowledge the receipt of your despatch No. 633, of the 21st ultimo, 
relative to the application of Baron Seilliére for a passport, and to inform you 
in reply that Marie Nicolas Raymond Seilliére received passport No. 33952, 
November 25, 1891; that he was born in France, naturalized as an American citi- 
zen before the common pleas court of New York, November 23, 1891, immediately 
after which he returned to his native country. 

“The question for the Department to decide is as to Mr. Seilliére’s bona fides in 
renouncing his title of nobility and acquiring American citizenship, and further 
‘as to the fixity of his purpose to make this country his home and here fulfil the 
duties of good citizenship. The circumstance of his naturalization, issuance of a 
passport and return to France having following in rapid succession, coupled with 
the loss of the documentary evidence of his citizenship, may be weighed by you 
in connection with such evidence as he may adduce of continued assertion of his 
American status during the nine years he has resided in France. As Mr. Seil- 
liére’s application to you seems to have been made under the style of ‘Baron,’ it 
may be well for you to remind him that in becoming a citizen of the United 
States and as an indispensable condition of acquiring American nationality he had 
to renounce his nobilitary title, in conformity with the fourth provision of section 
2165, Revised Statutes which reads: 

“Fourth. In case the alien applying to be admitted to citizenship has borne 
any hereditary title, or been of any of the orders of nobility in the kingdom or 
state from which he came, he shall, in addition to the above requisites, make 
an express renunciation of his title or order of nobility in the court to which his 
application is made, and his renunciation shall be recorded in the court. 

“You should inform him that this Government recognizes the entire liberty of 
a naturalized alien to resume his original status, and that the intention to resume 
it may be inferred from the individual's voluntary acts, such as withdrawal from 
the jurisdiction of the United States, resumption for many years of domicil in 
the land of origin, and renewed use of any hereditary title or order of nobility 
he may haye formerly possessed.” 

(Mr. Hay, Sec. of State, to Mr. Porter, amb. to France, No. 745, March 15, 
1900, MS inst. France XXIV, 273. See supra, pp. 850-853.) 

Frederick Knochtenhofer was born in Switzerland in 1873, came to the United 
States in 1823, and was naturalized in September 1899. A month afterwards he 
returned to his native land and took up his residence with his father. On ap- 
plying for a passport as a citizen of the United States, he admitted (1) that he 
had not renounced his Swiss citizenship and did not intend to do so, and (2) that 
he intended to remain with his father and help him work the farm. The legation 
at Berne declined to issue a passport, and its action was approved. 

(Mr. Hay, Sec. of State to Mr. Leishman, min. to Switzerland, Dec. 12, 
1899, For. Rel. 1899, 764.) 

Where a native of Turkey, naturalized in the United States, reentered his 
native land as a Turk, and accepted a teskéreh as a Turkish subject, and on this 
ground the United States consul general at Constantinople refused to visé the 
passport which he had before leaving America obtained from the Department of 
State, the Department said: “The circumstances of his return to Turkey bring 
his case within the rule laid down by Mr. Fish (Consular Regulations, 1874, 
section 110): ‘For a naturalized citizen may * * * by concealing * * * the fact 
of his naturalization and passing himself as a citizen or subject of his native 
country until occasion may make it his interest to ask the intervention of the 
country of his adoption * * * so far resume his original allegiance as to absolve 
the Government of his adopted country from the obligation to protect him as a 
citizen while he remains in his native land.’ 

“The Department has on several occasions held that person naturalized here, 
who returns to the country of origin and passes himself as a citizen or subject 
of that country, has by his own act testified his renunciation of his acquired 
status, as he has a perfect right to do.” 

(Mr. Adee, Second Assist. Sec. of State, to Mr. Dickinson, No. 29, Sept. 3, 
1898, 163 MS. Inst. Consuls, 508.) 
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The United States legation at Constantinople having reported that many 
naturalized citizens of Turkish origin returned to Turkey with Ottoman pass- 
ports, and having inquired whether such persons should be regarded as having 
abandoned their American citizenship and as no longer entitled to American 
passports, the Department of State replied ‘that a person receiving a Turkish 
passport is not entitled to receive a passport from the United States”; and that 
the legation “should refuse passports to all persons of Turkish origin who do 
not present an American passport or authenticated naturalization papers,” and 
“should regard the possession of a Turkish passport as sufficient evidence that 
the holder should not receive one from the United States.” 

(Mr. Hay, Sec. of State, to Mr. Griscom, chargé at Constantinople, Jan. 11, 
1900, For. Rel. 1900, 937.) 

A passport will be refused to a person applying therefor while abroad when 
the circumstances show a purpose to reside indefinitely in a foreign country or 
fail to show a reasonable intention to return to the United States. It may 
happen that a person, to whom a passport is so refused, may, upon return to the 
United States, establish his right thereto in the absence of any judicial im- 
pugnment of his status. 

(Mr. Rockhill, Acting Sec. of State, to Mr. Terrell, min. to Turkey, April 
27, 1897, For. Rel. 1897, 584.) 


3. EFFECT OF FOREIGN DOMICIL, OR RESIDENCE. 
| § 514 


“In all cases where indubitable evidence of citizenship, either native or natural- 
ized, is presented to the legation by persons temporarily domiciled in the coun- 
tries to which you are accredited, or in transit through them, either a certificate 
| of citizenship or a passport, as the circumstances may require, may be furnished 
to them by the legation. * * * 
i “Instances have occurred, and it is not improbable that they may again be 
presented, in which citizens of the United States who had resided abroad for so 
long a time, and had formed connections, either of a commercial or family 
nature, so intimate and binding as to render them, as far as they could be 
without a formal renunciation of their allegiance to the United States, citizens 
or subjects of the country in which they have been domiciled, have sought the 
i protection of this Government, and claimed the privileges of its citizens when 
| danger has threatened or when violence has attacked their persons or their 
interests. Such claims would, of course, be entitled to consideration, but the 
Government would require to be fully satisfied that citizenship had not at any 
time been disclaimed or abandoned for selfish purposes before it would feel bound 
to demand redress for such claimants. Interposition in such cases would be 
i extended as a matter of grace, and not of right.” 
(Mr. Marey, Sec. of State, to Mr. Peden, min. to Arg. Rep., April 10, 1856, 
MS. Inst. Arg. Rep. XV. 91.) 

A passport will not be granted to a naturalized citizen who may be inferred, 
from long residence abroad and other circumstances, to have abandoned his 
nationality. 

(Mr. Fish, Sec. of State, to Messrs. Lockwood & Post, Oct. 27, 1874, 105 
MS. Dom. Let. 3.) 

H. G., a naturalized citizen of the United States, had resided, at least since 
1870, in Nicaragua, where he had married, had reared a family, and apparently 
intended to remain. In 1881 he solicited a passport for himself and his family 
from the American legation, as well as its interposition in a matter between him 
and the Nicaraguan Government concerning the duties on some imported goods. 
It was held that, without regard to the question of his ‘‘actual citizenship,” con- 
cerning which no opinion was expressed, his requests should not be complied 
with. 

(Mr. Blaine, Sec. of State, to Mr. Logan, No. 132, March 9, 1881, MS. Inst. 
Cent. Am. XVIII, 159.) 

Karl Klingenmeyer applied to the United States legation in Berlin in 1884 
for a passport. He was born in Wiirtemberg in 1862. His father, who was 
also a native of that country, had been naturalized in the United States, but 
it was doubtful whether he had not at the time of Karl's birth renounced his 
American nationality. It appeared, however, that Karl Klingenmeyer had not, 
until the filing of his application for a passport, claimed American citizenship; 
that he had no intention of making his home in the United States, and that he 
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desired a passport in aid of his marriage in Germany. On these facts it was 
decided that his application should be denied. 
(Mr. Frelinghuysen, Sec. of State, to Mr. Kasson, min. to Germany, Jan. 
15, 1885, For. Rel. 1885, 396. ) 

“The burden of proof is always on the applicant for the passport, and here 
there is no eviderice to prove either his father’s non-abandonment of his United 
States citizenship or his own election of such citizenship, save the applications 
of father and son for passports.” 

(Mr. Porter, Act. Sec. of State, to Mr. Winchester, min. to Switz., Sept. 
14, 1885, For. Rel. 1885, 811.) 

“Your dispatch, No. 63, of the 24th ultimo, has been received. * * * You 
formulate six points, upon which you ask the views of the Department: 

“(1) For how many years may a citizen of the United States reside abroad 
without losing his American domicil? 

“(2) Would any limit of time in this regard apply to native as well as 
naturalized citizens, or only to the latter? 

“(3) Applicants for passports being required to state under oath the time 
within which they intend returning to the United States, what is the longest 
period of time they may fix? 

“(4) If an applicant refuses to swear that he will return to the United States 
within a fixed time, should a passport be refused him? 

“(5) Does the limit of time referred to in questions 3 and 4 apply equally to 
native-born and naturalized citizens? 

“(6) If application is made to you for the renewal of a passport, and it 
appears on examination that the time has expired within which the bearer of 
the old passport stated his purpose of returning to the United States, and that, 
nevertheless, he has not been to America to resume the duties of citizenship, 
should a renewal of his passport be declined? 

“In reply to your first question, I have to say that there is no fixed term of 
foreign residence by which the loss of American domicil is decided. The domicil 
of a person depends upon his intention, which is to be determined upon all the 
facts in the case. In the determination of this question no distinction is made 
between native and naturalized citizens, but the comparative periods of residence 
in this and in foreign countries are to be considered in arriving at the real 
intention of the individual. 

“This observation answers your second question. 

“From what has been said, it results that the Department is unable to fix a 
certain and constant period within which a person must return to the United 
States. This answers your third and fourth questions, and the reply made to 
your second question applies also to your fifth. 

“In answer to your sixth question, I have to say that where, in his applica- 
tion for a passport, a person makes oath that he intends to return to the United 
States within a certain time, and afterwards, when he applies for a renewal of 
his passport, it appears that he has not fulfilled that intention, this circum- 
stance raises a doubt as to his real purposes and motives, which he may be 
called upon to dispel. The unfavorable presumption which he has by his own 
act created is not conclusive against him, but he should be asked for explanation. 

“As has been stated, no distinction is made between native and naturalized 
citizens. But certain elements of fact may exist in the case of the latter which 
do not arise in the case of native citizens. For example, we will take the case 
of a native-born subject of a foreign power, who, having grown up tender its 
protection and owing it allegiance, comes to the United States and immediately 
after acquiring naturalization returns to his country of origin to reside, claim- 
ing exemption from the burdens of its citizenship, but performing none of the 
duties of citizenship in the United States. To permit such a thing to be done 
for the purpose of evading the obligations of allegiance would be to promote a 
fraud under the guise of expatriation. To meet such a case we find that it has 
generally been provided in our treaties of naturalization that, where a citizen 
of one of the contracting parties, naturalized uuder the laws of the other, returns 
to his original country and resides there for two years, he may be held to have 
renounced his naturalization. The adverse presumption thus created may be 
rebutted. In deciding whether it has been, all the facts in the case must be 
considered together, but these facts must not be inconsistent with his resolve 
and his practical ability to return hither and fulfill the obligations of citizenship.” 

(Mr. Blaine, Sec. of State, to Mr. Grant, min. to Austria-Hungary, March 
25, 1890, For. Rel. 1890, 11. 
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a passport, see the case of Theodore Rosenberg, For. Rel. 1892, 230, 233.) 

S., who was “domiciled in Mexico City,’ where he had resided for fourteen 
years and followed the occupation of a jeweler, applied to the United States 
legation for a passport, for himself and his wife, for the purpose of a visit to 
Hamburg, Germany. He had obtained a passport from the legation in 1886, and 
in 1888 secured a Mexican certificate of American nationality. He was’ born 
in Hamburg in 1858, and claimed United States citizenship through his father, 
who was alleged to have been a native citizen, but who, “when a young man,” 

i left the United States and settled in Germany, of which his father, who was 

i “thought to have been a naturalized citizen of the United States,” was a native. 

No evidence, however, was produced of the grandfather’s naturalization or of 
the father’s place of birth or the age when he went to Germany to live. §8. him- 
self had never resided in the United States, having been in the country only two 
or three times, on brief visits; and he stated “that he intended to reside in 
Mexico City permanently for the future.” Held, that in view of the “total absence 
of American residence, covering the whole past and future life of the applicant 
and the whole life of his father from early manhood,” of the fact that for “two 
generations neither father nor son has evinced a purpose to fulfill the duties of 
good citizenship,” and of the failure to exhibit any “purpose of residence in the 
United States” in his sworn application, S. was not entitled to a passport. 

(Mr. Gresham, Sec. of State, to Mr. Gray, min. to Mexico, May 13, 1893, 
For. Rel. 1893, 423.) 

Exceptions to the rule that the applicant for a passport must produce evidence 
of intention to return to and reside in the United States have occasionally been 
made on ground of public policy. Thus the issuance of passports has been 
authorized in the case of missionaries in foreign lands whose residence there was 
continuous and practically permanent and who could not allege any definite inten- 
tion of returning to and residing in the United States. An exception has also 
been made in the case of agents of American business houses who are engaged in 
foreign lands in promoting trade with the United States. 

(Mr. Gresham, Sec. of State, to Mr. Runyon, ambassador to Germany, 
Nov. 1, 1894, For. Rel. 1894, 245, citing Wharton’s Int. Law Digest, II. 369, 
370.) 

“The language of the Porto Rican law is to be construed in its general legal 
sense, in which continual personal presence is not necessary to constitute con- 
tinuous residence. The native of Porto Rico who makes it the place of his 
permanent domicil does not, therefore, lose the benefits of the act because he was 
temporarily abiding elsewhere when it went into effect.”” . 

(Mr. Hill, Act. Sec. of State, to Mr. Lenderink, chargé in Chile, April 
29, 1901, For. Rel. 1901, 32.) 

“Reasons of health that render travel and return [to the United States] 
impossible or inexpedient are given in the circular instruction of March 27, 
1899, * * * as one of the facts that may influence a favorable conclusion” on 
a passport application, made to a legation, by an American citizen residing 
abroad. 

(Mr. Hay, Sec. of State, to Mr. Hardy, min. to Switzerland, No. 11, June 
7, 1901, MS. Inst. Switz. ITI. 263. See, also, Mr. Hay, Sec. of State, to 
Mr. Leishman, min. to Switz., No. 214, Feb. 4, 1901, id. 254; Mr. Hay, Sec. 
of State, to Mr. Fletcher, Feb. 4, 1901, 250 MS. Dom. Let. 528. 

(It has been shown elsewhere that continuous residence for reasons of 
health in one place is not incompatible with the preservation of a domicil 
in another place. (Supra. § § 477, 487.) ) 

Emile Stoltz, a native of Alsace, after obtaining naturalization in the United 
States, went to Switzerland, where he married and reared a family. After 
residing there 14 years, the United States legation at Berne refused to renew 
his passport and the Swiss Government threatened to expel him. It appeared 
that he had endeavored to acquire Swiss nationality, but was unable to find any 
commune that would accept him as a burgher, because of his scanty means and 
large family. The Swiss Government, through its minister at Washington, 
inquired whether the legation at Berne might not be authorized to issue him a 
passport. With this request the Department of State declared that it was unable 
to comply on the ground that “where an American citizen goes to a foreign 
country and settles there animo manendi, * * * he thereby forfeits the right to 
the protection of this Government and is to be considered as having expatriated 
himself.” 


: 
; 
. (That intention of. permanent residence abroad deprives one of the right to 
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(Mr. Hill, Act. Sec. of State, to Mr. Pioda, Swiss min., June 14, 1901, 
For. Rel. 1901, 511.) 

Applications for passports were made to the United States legation in Japan by 
Alexander and Basil Powers, sons of Philip H. Powers, a native citizen of the 
United States, who had resided in Russia for thirty years, as agent of the firm of 
Walsh, Hall & Co., of Osaka and Hiogo, Japan. Alexander was 21 years old; 
Basil, 19. Both were born in Russia; neither of them had been in the United 
States. Their native language apparently was Russian, the elder not speaking 
English, and the younger imperfectly. They desired passports “for purposes 
of business” in Russia. By the Russian law persons born in Russia of alien 
parents may, within a year after attaining their majority, be admitted to Russian 
allegiance if they desire it, but in case they do not exercise the privilege they 
remain aliens. In the present cases, therefore, no conflict of allegiance arose, 
but the legation refused to grant the passports on the ground of a want of con- 
nection of the applicants with the United States. A passport was, however, is- 
sued to Philip H. Powers, which included the minor son, Basil, and two other 
minor children. 

“Between the legal status of citizenship and the right to continued protection 
during indefinitely prolonged sojourn abroad, the executive authority of the 
United States draws a clear distinction in exercising its statutory discretion to 
issue passports as evidence of the right to protection. The relation of the citi- 
zen to the state being reciprocal, embracing the duties of the individual, no less 
than his rights, the essential thing to be determined is the good faith with which 
the obligations of citizenship are fulfilled. 

“The best evidence of the intention of the party to discharge the duties of a 
good citizen is to make the United States his home; the next best is to shape his 
plans so as to indicate a tolerable certainty of his returning to the United States 
within a reasonable time. If the declared intent to return be conspicuously 
negatived by the circumstances of sojourn abroad a passport may be withheld. 

“Alexander Powers being now sui juris, his case is to be treated precisely as 
any other where the conduct of the applicant suggests a voluntary evasion of 
the obligations of American citizenship and abandonment of the conditions under 
which protection is properly to be granted. 

“Basil Powers, the younger brother, is now 19 years of age, and therefore under 
parental control. It appears that it is his father’s purpose to send him to 
Viadivostock for business purposes, thus involving his separate residence in 
Russia. If the facts in your knowledge indicate reasonable bona fides, there is 
no objection to your granting a passport to Basil during minority. On his at- 
taining his majority his case will fall in the same category as that of his brother 
Alexander. 

“The status of the father, Philip H. Powers, is questionable as to the con- 
tinuance of a bona fide claim to protection as a native-born citizen. He appears 
to have resided constantly in foreign parts for at least twenty-one years; how 
much longer is not stated. He merely alleges a vague purpose to return to the 
United States with his children ‘as soon as convenient to do so,’ or ‘when busi- 
ness circumstances would allow.’ More positive evidence of intention to return 
is certainly requisite; but the facts of his business employment abroad may 
importantly modify this aspect of his case if the firm he serves, Walsh, Hall & Co., 
of Osaka and Hiogo, be the foreign branch of a business concern having its 
headquarters in the United States.” 

(Mr. Adee, Acting Sec. of State, to Mr. Coombs, min, to Japan, April 28, 1893, 
For. Rel. 1893, 401, 402.) 

Two persons, father and son, applied to the legation of the United States at 
St. Petersburg for passports. The father went to the United States forty-two 
years before, and after five years’ residence was naturalized. He left the United 
States in 1864, and afterwards resided nearly thirty years in Poland, where he 
evidently intended to remain. The son, who was born in Poland in 1872, had 
never been in the United States, although he swore in his application that he 
intended to “return” to the United States within two years. He was educated 
at a German university and could not speak English. It was held that the 
father, by resuming and maintaining his domicil in the country of his original 
allegiance, had “conspicuously negatived” all presumption that he had preserved 
a right to continuous protection as a naturalized citizen. As to the son, it was 
held that if he should make clear his intention on attaining majority to come 
to the United States, he might have a passport, but not otherwise. As to other 
and younger children it was held that they should as minors “have the benefit 
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of the doubt, and be secured recognition of the status of American citizenship 
under section 1993, Revised Statutes, until they come of age and become compe- 
tent to exercise the option of domicil which belongs to them.” 

(Mr. Gresham, Sec. of State, to Mr. White, min. to Russia, June 6, 1893, 
For. Rel. 1893, 5438. 

(With this instruction Mr. Gresham annexed a copy of his No. 84, of April 
28, 1893, supra, to the United States minister at Tokio, in regard to the pass- 
ports application of Alexander and Basil Powers. ) 

In the foregoing case, as in various other cases, where a passport has been 
refused to a citizen of the United States, and also to his wife, if he had one, on 
the ground of apparently permanent residence abroad, passports have at the 
same time been directed to be issued to his foreign-born children on the ground 
of their citizenship of the United States under § 1993, R. S. 

(Mr. Sherman, Sec. of State, to Mr. Breckinridge, min. to Russia, No. 403, 
April 20, 1897, MS. Inst. Russia, XVII. 567; same to same, No. 408, May 3, 
1897, id. 571; Mr. Hay, Sec. of State, to Mr. Harris, min. to Aust.-Hung., 
No. 73, March 27, 1900, MS. Inst. Austria, IV. 465. These cases are cited 
as types of a numerous class. 

(In the first one the applicant for a passport was a native citizen of the 
United States who had lived continuously in Russia since 1867—a term of 
thirty years. It was expressly declared that ‘‘the refusal to grant a passport 
does not necessarily deprive the man of his citizenship,” but the children 
were held to be entitled to passports as “natural-born American minors,” 
i.e., as American citizens. Their domicil, it is needless to say, was the same 
as their father’s. 

(In the second case the applicant was a naturalized citizen of German 
origin, who had resided twenty-two years in Russia. In the third case the 
applicant was a widow who had lived twenty-three years abroad, and de- 
clared that she desired a passport for purposes of sojourning in Austria.) 

J. W. S., a native of Germany, was naturalized in the United States in 1848. 
In November of the same year he obtained a passport from the Department of 
State and went to Europe, where he apparently continued to reside, making only 
occasional visits to the United States. He finally settled in Berlin in 1865, and 
died there in 1876. During his residence in Europe he married a Prussian woman, 
who, in 18838, applied to the American Legation in Brussels for a passport. She 
resided with her husband in the United States on one occasion for six or 7 months, 
but, when she applied for the passport, was residing in Europe, and had no 
intention of returning to the United States. It was held that, “under such state- 
ment of facts, and the treaty of 1868 with Germany,” she was not entitled to a 
passport. 

(Mr. Frelinghuysen, Sec. of State, to Mr. Fish, No. 35, April 23, 1883, 
MS. Inst. Belg. II. 323.) 

In 1887 an application for a passport was made to the American Legation 
at Vienna by Mrs. Antonia Mundé, a widow. She stated in her application that 
she was temporarily residing at Goritz, and that she intended to return to the 
United States “in about fifteen years.” It appeared that her husband was a 
native of Saxony, who was naturalized in Massachusetts in 1854; that he went 
in 1866 to Bavaria and afterwards to Wiirtemberg, and that still later he estab- 
lished his residence in Switzerland, where he married the applicant. Before his 
death he went to Goritz and in 1885 obtained a passport from the American 
Legation at Vienna as a citizen of the United States. On these facts the legation 
refused to issue Mrs. Mundé a passport. In approving this decision the Depart- 
ment of State remarked that it was not necessary to determine the effect of 
Mr. Mundé’s long residence abroad upon his acquired citizenship. Assuming 
that he always retained the animum revertendi, his widow, who had never been 
in America, did not exhibit such evidence of an intention to come to and reside 
in the United States as would warrant the Department in saying that she had 
retained the alleged American domicil of her late husband. This was, however, 
the Department added, a question of evidence to be determined upon the proofs 
submitted, and it was not thought that those before the Department were 
sufficient to warrant a final decision, although, as they pointed to an Austrian 
rather than an American domicil, they justified the withholding of a passport 
without prejudice to any rights to which Mrs. Mundé might afterwards show 
herself to be entitled. 

(Mr. Bayard, Sec. of State, to Mr. Lawton, min. to Austria, July 28, 1887, 
For. Rel. 1887, 23-24. See, also, pp. 20-22.) 
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The foreign-born wife of an American citizen, who has never been in tlie 
United States, can claim the protection of the United States only through her 
husband, and if, by continuous residence abroad, he abandons his right to pro- 
tection and to a passport, the wife also loses her right to protection. 

(Mr. Sherman, Sec. of State, to Mr. Storer, min. to Belgium, Noy. 10, 1897, 
For. Rel. 1897, 31, 32.) 

In 1848 a native of Bohemia, named HBisenschimmel, emigrated to the United 
States, and in 1868 was naturalized under the name of E. Alexander. In 1872 
he returned to Austria, where he resumed his original name, and where in 1874 
he married an Austrian subject. He thereafter resided continuously in Vienna, 
engaged in business as a photographer, till 1888, when he died; leaving.a widow 
and three children, none of whom had ever been in America. In:1899 his widow 
applied to the United States legation at Vienna for a passport and exhibited 
one which had been issued to her in 1896. It appeared that in obtaining this 
passport she stated that she would, within two years proceed to the United 
States, and she gave no substantial reason for failing to do so except that 
she did not want to take her children, who were then respectively aged 22, 20, 
and 19, from their schools in Vienna. The legation refused to issue the passport, 
and its action was approved. 

(For. Rel. 1899, 75-77. ) 

“T have to acknowledge the receipt of your No. 499, of the 20th ultimo, in- 
closing a copy of a letter from Mrs. L. Lassonne, appealing for a United States 
passport. 

“You refer to the Department’s No. 379, of March 15, 1897, to Mr. Breckin- 
ridge, in which the Department declined to issue a passport to Mrs. Lassonne. 

“The opinion of the Department that Mrs. Lassonne was not entitled to a 
passport was not based on the hypothesis that she would be claimed as a Swiss 
citizen by Switzerland. This was merely mentioned as a suggestion that she 
might possibly secure a Swiss passport. The decision of the Department was 
based upon her abandonment of the citizenship which she acquired by her 
marriage to a citizen of the United States. 

“T quote from the instruction : 

“Tt appears that the applicant, being a native of Switzerland, was married 
in St. Petersburg in 1874 to Mr. Charles Lassonne. * * * She is now a widow. 
She has never been in the United States, and has no apparent intention of 
coming hither. * * * The only question for the Department to consider is 
whether, under the circumstances, Mrs. Lassonne is entitled to protection as a 
citizen of the United States. Mrs. Lassonne’s claim can, of course, be no better 
than her husband’s would be were he alive; and it would seem that at some 
time in or prior to 1874 he virtually abandoned his American residence for a 
European domicil. The widow’s case is even weaker, for, during nearly a 
quarter of a century since her marriage, she has never enjoyed an American 
domicil.’ 

“While the Department’s sympathies are with Mrs. Lassonne, it thinks that 
she is not entitled to a passport as an American citizen.” 

(Mr. Hay, Sec. of State, to Mr. Tower, amb. to Russia, Dec. 6, 1901,.For. 
Rel. 1901, 446.) 


4. FoREIGN RESIDENCE OF CITIZENS BY BIRTH 
(1) PERSONS BORN IN THE UNITED STATES 
§ 515 


“Rau, born of naturalized parentage, in Kansas, is taken to Europe while a 
minor, marries, and establishes himself in Switzerland; not in the country 
(Wiirtemberg) whence his father emigrated. Upon his applying to you for a 
passport as an American citizen, you required his definite declaration of inten- 
tion to return to the United States within some certain time, basing your re- 
quirement on the ground that, under the circumstances of Rau’s birth and resi- 
dence during minority, his indefinite residence abroad, without evident intent to 
return, amounts to self-expatriation. 

“The proper officers of the Department have given every attention to the case, 


both as reported by you, and upon the appeal and documentary evidence sub- 
mitted by Mr. Rau. 
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“It is conceived that, in applying to his case the doctrines of repatriation as 
tantamount under the circumstances to expatriation, you have extended the 
thesis you advance of Rau’s citizenship being due to his father’s naturalization 
beyond the point where it should rightfully rest. For, while there may be 
rational doubt as to whether Rau is a good citizen of the United States, sharing 
alike the burdens and privileges of his fellow-citizens, he is still undoubtedly a 
citizen. Having been born here, of a naturalized father, the question of repatria- 
tion would not obtain in his case, even if he were permanently domiciled in 
Wiirtemberg, his father’s place of nativity. The Department holds that for a 
native American to put off his national character he should put on another. 
Continued residence of a native American abroad is not expatriation, unless 
he performs acts inconsistent with his American nationality and consistent 
only with the formal acquirement of another nationality, and the same rule 
holds equally good in the case of a naturalized citizen of the United States 
who may reside abroad otherwhere than in the country of his original allegiance. 
Existing statutes confirm the principle by providing that citizenship shall flow 
to the children of American citizens born abroad, the birthright ceasing only 
with the grandchildren whose fathers have never resided in the United States. 
Foreign residence, even for two generations, is, therefore, not necessarily ev- 
patriation, in the sense of renouncing original allegiance, nor is it necessarily 
repatriation unless through the conflict of laws of the respective countries and 
the conclusion of conventional agreements between them. 

“Tf, therefore, Mr. Rau shall make application in the usual form, fortified by 
affidavit and documentary evidence of his American birth, and shall show that 
he has not forfeited his native allegiance by assuming another, the Department 
conceives that he is entitled to a passport for himself and wife. 

“The application of Mr. Rau to this Department, through the Hon. J. W. 
Stone, M. C., of Michigan, was in the nature of an appeal from your action in 
his regard. coupled with a request that a passport should issue to him directly 
from the Department. The rule which has been enforced for some years is 
that ‘citizens of the United States desiring to obtain passports while in a foreign 
country must apply to the chief diplomatic representative of the United States 
in that country.’ There is no good reason why that rule should not be applicable 
now, or why action should be taken here which might imply reversal of your 
decision. The Department prefers to regard you as not having refused a pass- 
port to Mr. Rau, but, rather, as having, through commendable zeal in the 
furtherance of true American interests abroad, required of the applicant a 
declaration not technically necessary, either in view of his birthplace or present 
eountry of residence.” 

(Mr. Evarts, Sec. of State, to Mr. Fish, Oct. 19, 1880, For. Rel. 1880, 960.) 

A. J. was born in New York, in 1847, of alien parents, his father having, how- 
ever, in 1848, made a declaration of intention to become a citizen. In 1850 the 
father removed with his family to New Granada, but in 1859 completed his natu- 
ralization in the United States, though there was nothing to show that his New 
Granadian residence was interrupted. In 1866 the father removed with his 
family to Mexico, where A. J. continued to live and was still living when, in 1880, 
being then 33 years old, he sought a passport from the United States legation. 
He declared that he had since attaining his majority done nothing incon- 
sistent with his native allegiance as an American citizen. The Department of 
State held that, while passports were issued only to citizens, there were cases in 
which a passport would be refused to a citizen; that the case of A. J. was one 
of these. “He has,” said the Department of State, ‘‘resided out of the United 
States the greater part of his life, and according to his own statement there do 
not exist in regard to him now any special circumstances that render his posses- 
sion of a passport any more necessary now than during any other period of his 
long residence abroad.” 

(Mr. Hay, Act. See. of State, to Mr. Morgan, No. 86, Dec. 22, 1880, MS. 
Inst. Mex. XX, 214.) 

In appeared that S. B. O., who was the son of a native American residing in 
Liverpool, and who was registered at the United States consulate there as a citi. 
zen of the United States, was born in New Orleans, La., August 14, 1855; that he 
left the United States when a child and had never since been domiciled there; 
that for 16 years he had been in business in Brazil and had, so far as appeared, 
been in the United States only once, and then as a visitor, in 1889; that he held 
a passport issued by the United States consul at Rio de Janeiro, October 9, 1878; 
that he had lately sojourned temporarily in Liverpool, having no occupation there, 
and had since gone to seek business in Portugal; and it was stated that, “although 
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hoping and intending ultimately to reside in the United States, the time for his 
return thither can not be stated even approximately.” Mr. Lincoln, American 
minister in London, refused, Feb. 14, 1890, to issue to him a passport. Mr. Blaine, 
March 19, 1890, approved Mr. Lincoln’s views, but instructed him that the Depart- 
ment of State, before rendering a decision in the case, would consider any applica- 
tion and statement which S. B. O. might desire to make with reference to his 
departure from the United States and his residence abroad. 
(For. Rel. 1890, 323, 331.) 

“T have received your dispatch No. 125, of the 21st ultimo, in relation to the 
application of Mr. Rudolph Nejedly for a passport as a citizen of the United States. 

“The facts of the case appear as follows: The applicant was born in New York 
July 18, 1854, of a father whose national origin is not stated, but who, having 
emigrated to the United States in 1852, was naturalized October 10, 1860. The 
father returned to Europe in 1861, and has since resided there, doing, as far as 
yor ean learn, nothing to retain his American citizenship. It is to be inferred 
that Rudolph Nejedly, being then 6 years old, was taken to Europe with his 
father, and he declares that he has since 1861 resided in Vienna. When 18 years 
old, in 1872—and liable to conscription—a passport was granted to him by your 
predecessor, Mr. Jay. Since then the applicant has done nothing until now that 
would indicate a desire on his part to maintain his American citizenship. He is 
employed in the Savings Bank of Vienna, and you gather from his statements 
that he has no intention of ever returning to this country to reside. His sworn 
declaration is that he intends to return to the United States ‘when circumsances 
will permit.’ 

“This declaration, when considered in connection with the circumstances 
detailed in your dispatch, is far from constituting an expression of a purpose ever 
to return to the United States, and is altogether unsatisfactory. 

“Moreover, as Mr. Nejedly was born in the United States of a foreign father, it 
is probable that the most that could under any circumstances be claimed for him 
is that he was born with a double allegiance. But double allegiance does not 
always continue when the person so endowed reaches his majority ; he must make 
an election by taking up his residence and performing the duties of citizenship in 
the one country or the other. This requirement would apply with peculiar force 
to Mr. Nejedly, who is living in Austria, the country of which at the time of his 
birth his father is supposed to have been a subject. 

“This supposition the Department bases upon your statement that the circum- 
stances indicate that Mr. Nejedly has sought the protection of the United States 
only for the purpose of evading the performance of the duties of citizenship in 
Austria and without any intention to assume the duties of citizenship in this 
country. However this may be, birth in this country of a foreign father, a resi- 
dence of six or seven years thereafter, followed by departure with the father 
(who abandons the country immediately after his naturalization) and by a con- 
tinuous residence abroad up to the thirty-seventh year without having returned 
to this country, without any identification with its interests, and without any 
apparent intention to come hither and assume the duties of citizenship, must be 
held to constitute a very slender basis for a claim to the protection of the United 
States. For a government, without any explanation of circumstances, to sustain 
a claim to protection might seem to indicate a readiness to submit to imposition 
upon itself, practiced for the purpose of imposition upon another government. 

“The Department can not, as at present advised, direct the issuance of a 
passport to Mr. Nejedly.” 

(Mr. Blaine, Sec. of State, to Mr. Grant, min. to Aust. Hung., No. 110, Feb. 
26, 1891, For. Rel. 1891, 16. See a similar decision in the case of R. G. W. 
Tippitt, who claimed American citizenship under § 1993 R. 8. (Mr. Blaine, 
Sec. of State, to Mr. Grant, min. to Aust. Hung., No. 179, Jan. 25, 1892, 
For. Rel. 1892, 6.) See, as to the case of Rudolph Ernest Briinnow, Mr. 
Adee, Act. Sec. of State, to Mr. Lincoln, min. to England, No. 70, Aug. 31, 
1889, For. Rel. 1889, 460.) 

In 1894 Mr. Thompson, the American minister at Rio de Janeiro, declined 
to issue passports to six native American citizens, on the ground that they had 
eontinuously resided twenty-seven years in Brazil, and had no apparent inten- 
tion of returning to the United States. The action of Mr. Thompson was 
approved. 

(Mr. Uhl, Act. See. of State, to Mr. Thompson, min. to Brazil, No. 137, 
May 31, 1894, MS. Inst. Brazil XVIII, 58. 


dee 
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(It appeared that of the six persons in question two were natives of Ala- 
bama and two of Georgia, while one was a native of Louisiana and one of 
Tennessee. In approving the refusal to issue them passports, Mr. Uhl said: 
“The refusal of the passport would not necessarily imply a refusal to inter- 
vene in case of their being drafted into the Brazilian army. Each case should, 
in such contingency, be decided on its special merit.” ) 

“The Department has received your No. 10 of July 10, 1901, submitting 
the application for a passport of Carl Schimaneck, and a presentation of his 
case by Consul Donzelman at Prague, who thinks the applicant is not entitled 
to protection as a citizen of the United States. It appears that he was born 
here; that his father had declared his intention of becoming a citizen of the 
United States before the son's birth, but died before he secured naturalization ; 
that the mother never secured naturalization as a citizen of the United States, 
and returned to Bohemia with the applicant when he was four years of age, 
and that he has himself never been in the United States since. He does not 
speak English, has married a Bohemian, is engaged in local business, and, 
as it would seem, is permanently settled in Bohemia. In considering the case, 
the question of the citizenship of the applicant’s parents is not material, as 
Consul Donzelman seems to think it is, because birth in the United States of 
itself confers United States citizenship under the provisions of our laws. In 
construing these provisions the legation has correctly followed the numerous 
rulings on the subject by this Department (see The American Passport, pp. 
102, 104, 105), and the rulings are themselves in full consonance with the de- 
cisions of the Federal courts. (See notably 35 Ped. Rep., 354, and 169 U. S. 
649.) If, therefore, the applicant were still in his minority, or were only 
temporarily abroad, there would be no doubt of his being entitled to the pro- 
tection of a passport as a native citizen of the United States. The question 
reality involved, however, is whether or not he has abandoned his right to that 
protection. The Department’s circular instruction of March 27, 1899, on the 
subject of ‘Passports for persons residing or sojourning abroad,’ contained the 
following quotation from Secretary Fish: 

“*When a person who has attained his majority removes to another country 
and settles himself there, he is stamped with the national character of his 
new domicil; and this is so, notwithstanding he may entertain a floating in- 
tention of returning to his original residence or citizenship at some future 
period, and the presumption of law with respect to residence in a foreign country, 
especially if it be protracted, is that the party is there animo manendi, and it 
lies with him to explain it.’ 

“Obviously, these remarks apply with equal force to one who remains in a 
fore'gn country after he has attained his majority. The circular further says: 

“When an applicant has completely severed his relations with the United 
States; has neither kindred nor property here; has married and established a 
home in a foreign land; has engaged in business or professional pursuits wholly 
in foreign countries; has so shaped his plans as to make it impossible or im- 
probable that they will ever include a domicil in this country—these and similar 
circumstances should exercise an adverse influence in determining the question 
whether or not a passport should issue.’ 

“Each circumstance quoted above appears to be applicable to Mr. Schimaneck, 
with the additional fact that in applying for the passport issued him by your 
legation August 4, 1894, he swore that he intended to return to the United States, 
which he has not done, and in his pending application he makes the same 
promise, which there is strong reason for believing he will not keep. The 
circular also says: 

“Tf in making application for a passport, he (the applicant) swears that he 
intends to return to the United States within a given period, and afterwards, in 
app'ying for a renewal of his passport, it appears that he did not fulfill his in- 
tention, this circumstances awakens a doubt as to his real purpose which he 
must dispel.’ 

“So far from the doubt having been dispelled in this case, it appears to have 
been confirmed. The Department is therefore of the opinion that, there being no 
additional facts to change the aspect of the case, Mr. Schimaneck’s application 
for a passport should not be granted and the applicant informed that he must 
renew his residence in the United States which was abandoned in his infancy, 
before he can expect to receive the protection of this Government while he is 
abroad.” 
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(Mr. Hay, Sec. of State, to Mr. Herdliska, chargé at Vienna, Aug. 20. 1901, 
For. Rel. 1901, 13. See also, Mr. Adee, Acting Sec. of State, to Mr. Combs, 
min. to Guatemala, No. 71, Sept. 15, 1903, For. Rel. 1903, 595. For further 
quotations from the circular of March 27, 1899, see infra, § 517.) 


(2) PERSONS BORN ABROAD 
§ 516 


John Pepin, a Frenchman by birth, emigrated when a young man to the 
United States, and became a naturalized citizen. In 1850 he returned to France, 
where he married a French woman, by whom he had two children, a daughter 
and a son. He never returned to the United States to live. At his death he 
left some property at New Orleans, which his family continued to hold. In 
1873 the widow applied to the American legation in Paris for a passport for 
her son, who was then eighteen years of age. It appeared that she had visited 
the United States two years before with her daughter, and had obtained a pass- 
port from the Department of State as an American citizen; and she stated that 
her son had once obtained a passport from the American legation in London, 
but had lost it. He had never been in the United States. It was held that 
he exhibited none of the “indicia necessary to show an intent on his part to assume 
the duties of citizenship as well as the privileges granted by the act of 1855” 
(10 Stat. 604); that were it not for his desire to avoid the performance of 
duties required by French law, he probably would not have asserted American 
citizenship; and that there was a presumption of a purpose of expatriation so 
strong that, unless it could be rebutted to the legation’s satisfaction, he would 
not be entitled to the legation’s protection against the operation of the laws of 
the country. 

(Mr. Fish, Sec. of State, to Mr. Washburne, min. to France, June 28, 
1873, For. Rel. 1873, I. 256, 260-261. ) 

H. K. was born in Mexico in 1855, after his father, a naturalized citizen of 
the United States, had removed to that country. H. K., so far as he could 
recollect, had never been in the United States. His permanent abode was Lon- 
don, England; he had no connection with any American interest, and he had no 
intention to settle in the United States or to assume the duties and responsibil- 
ities of American citizenship. He had once obtained a passport as a citizen of 
the United States, but it was cancelled by the legation of the United States in 
London because it was over two years old. The Department of State refused 
to instruct the legation to issue a new passport. 

(Mr. Bayard, Sec. of State, to Mr. White, chargé, March 5, 1889, For. Rel. 
1889, 449; Mr. Wharton, Assist. Sec. of Stat, to Mr. Keller, May 3, 1889, 
172 MS. Dom. Let. 650.) 

“T have to acknowledge the receipt of your No. 10 of October 3d last, in 
which you transmit an application of Dr. Julius Altschul for a passport, together 
with affidavits of the applicant and other persons in regard to the good faith 
of his residence abroad and of his intention to come to the United States upon 
the completion of the studies which he is now pursuing in a chemical laboratory 
at Grumau near Berlin. 

“In this relation it is proper to recapitulate the facts in the case. Julius 
Altschul was born in London, Nov. 3, 1864. His father, Sigmund Altschul, an 
Austrian subject by birth, came to the United States in 1848. In 1854 he was 
naturalized and went abroad and never afterwards returned to the United 
States. Up to March, 1889, he was from time to time granted passports as a 
citizen of the United States by various legations, and in April last he died, 
while an application to your legation for another passport was still pending. 

“It is clear, therefore, that when Julius Altschul was born his father was 
regarded by this Government as one of its citizens. Section 2172 of the Revised 
Statutes provides that ‘the children of persons who are now, or have been, 
citizens of the United States, shall, though born out of the limits and jurisdiction 
of the United States, be considered as citizens thereof.’ Under this provision 
Julius Altschul was born with a title to American citizenship. Being born 
out of the United States, he might also have been subject to the claims of another 
government, if his birth within its jurisdiction made him a citizen under its 
laws. But no such claim has been made and consequently no conflict of alle- 
giance is presented. Nor does there appear to be any ground whatever for any 
claim of allegiance by the German Government, within whose jurisdiction Julius 
Altschul now is, and in which he proposes to remain until he comes to the 
United States. 


| 
| 
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‘Under these circumstances, it is thought that the papers and affidavits now 


‘presented to the Department disclose a reasonable explanation of Julius Alt- 


schul’s present residence in Germany and of his proposed temporary residence 
there for the next few years consistent with his declaration of continued alle- 
giance to this country. 

“You are therefore instructed to grant him a passport, but to make such a 
record as will bring the circumstances of the case before the legation, should 
an application be made by him for another passport in the future.” 

(Mr. Blaine, Sec. of State, to Mr. Phelps, min. to Germany, No. 32, Dec. 
14, 1889, MS. Inst. Germany, XVIII, 275.) 

“T have to acknowledge the receipt of your No. 35 of the 14th ultimo, in 
which you transmit an application of Arthur Altschul for a passport. 

“He was born at Dresden, Saxony, June 16, 1866, and is now twenty-three 
years of age. His father, Sigmund Altschul, an Austrian subject by birth, 
came to the United States in 1848. * * * Arthur Altschul still resides in Dres- 
den, though he is at present temporarily in Berlin. In 1887, just after attaining 
his majority, he received a passport as a citizen of the United States from the 
legation at Berlin. Two years having expired, he wishes this passport renewed, 
for the purpose of enabling him to reside as an American citizen in Germany 
in order that he may complete certain philological studies, which he is pursuing 
with reference to teaching in the United States. In support of his application 
he submits affidavits of himself and other persons to show that he is acting 
in good faith, and proposes to come to the United States upon the completion 
of his studies. He states that he has lately taken the degree of Ph. D. at the 
University of Leipzig. Section 2172 of the Revised Statutes provides that ‘the 
children of persons who now are or have been citizens of the United States shall, 
though born out of the limits and jurisdiction of the United States, be con- 
sidered as citizens thereof.’ Under this section, Arthur Altschul was born 
with a title to American citizenship. But it by no means follows that he may 
not, by reason of having been born out of the limits and jurisdiction of the 
United States, or by reason of subsequent acts of himself or of his parents, 
have become subject to the claims of another government. In such case it is 
the doctrine of this Government that a person may be possessed of a double 
allegiance, and that upon attaining his majority it is necessary for him to elect 
which he will exclusively adopt. He is not permitted to retain both, and by 
so doing to use one for the purpose of evading his duties to the other, or to 
both. It has been suggested to the Department that, unless this Government 
recognizes the American citizenship of Arthur Altschul, he may be liable to 
the claims of the German Government, within whose jurisdiction he was born 
and still lives. It has, however, repeatedly been held, upon the maturest con- 
sideration of the law, that the protection of this Government can not be em- 
ployed for the purpose of enabling a person to escape his obligations to a gov- 
ernment to which he owes valid allegiance, and that, in the case of double 
allegiance, a passport should not be granted by one of the governments to which 
allegiance is due in order that the applicant may, while continuing to reside 
within the jurisdiction of the other, be exempt from its claims. This principle 
was laid down in 1869 in the case of certain persons residing in Curacao (13 
Op. Att. Genl. p. 89; Hoar, Attorney General) and again in 1875 in the case of 
one Steinkauler, in Prussia (15 Op. Att. Genl. p. 15, Williams,’ At. Genl.) and 
has since been uniformly followed. 

“In the present case, however, it is stated that under the laws of Germany 
that Government has no claim upon the applicant. This statement is sustained 
by the fact that no such claim has ever been made. This being so, the granting 
of a passport would merely serve the purpose of enabling the applicant to reside 
in Germany as an American citizen until the accomplishment of his studies and 
of his design to come to the United States. Under these circumstances it is 
proper to issue the passport. But in so doing it is to be understood that it 
is not granted and can not be permitted to be used either for escaping [claims] 
on the part of the German Government or for permanent residence abroad.” 

(Mr. Blaine, Sec. of State, to Mr. Phelps, min, to Germany, No. 33, Dec. 
14, 1889, MS Inst. Germany, XVIII, 277.) 
“Your despatch No. 445, of the 12th instant, in relation to the applications 


for passports made by Mr. Camilo Ponce de Leon and his two sisters, has been 
received. 


1 The opinion here cited was given by Attorney-General Pierrepont. 
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“The applicants and stated to be children of J. M. Ponce de Leon, who it is 
said was of Cuban origin, and was naturalized as a citizen of the United States 
prior to the birth of the children. It is presumed that their father is Mr. José 
Manuel Ponce de Leon, a naturalized Cuban, well known to the Department 
by reason of the claims advanced by him against the Government of Spain 
for injuries during the Cuban insurrection. This Mr. Ponce de Leon is of record 
here as having been naturalized before the court of common pleas of New York 
City on May 25, 1855. Several passports have been issued to him from time 
to time, and no doubt has arisen here as to his bona fide retention of American 
citizenship. Assuming the point of identity, there is no question that the three 
applicants were born citizens of the United States. They all appear to have 
been born at Cardenas, in the island of Cuba; Eugenia, on November 5, 1859; 
Maria de los Angeles, on August 13, 1863; and Camilo on December 11, 1864. 
They are therefore, respectively now, 31, 28, and 26 years old. How much of 
their minority w:is passed in the United States does not appear. They aver 
having left the United States in April, 1870, and since then would appear to 
have resided in France. The present applications for passports would seem 
to be the first made by them—a fact perhaps to be accounted for by the cir- 
cumstance of living in a country other than that of paternal origin, and the 
absence of ground for allegation of any claim to their allegiance on the part of 
France. 

“The Department has recently had occasion to instruct you in regard to 
somewhat analogous cases, where a minor, who, by birth in a place or of a 
certain parentage, in the regular way of gaining citizenship, is invested with 
the status of an American citizen, attains legal age in a foreign country. The 
present cases, however, differ from that of John Maurice Hubbard, which 
formed the subject of the Department’s No. 353, of the 30th ultimo, in that 
these three persons, not having been born in France, appear not to have been 
ealled upon to declare their option of American citizenship within the year 
succeeding their coming of age. As regards their relation to the Government 
whose citizenship they claim, the similarity is sufficient to cause their cases 
to be gauged by the same rule of reciprocal performance of the duties of citizen- 
ship and obligation of protection while the parties remain abroad. Their cases 
are, therefore, to be determined on precisely the same footing as those of native 
citizens whose long domicil abroad and absence of definite intention to return, 
create a presumption of voluntary abandonment of claim to protection. 

“Your course in respect to these applications is judicious. The future intention 
of the applicants should distinctly appear, and not be evidently negatived by the 
circumstances of their continued sojourn abroad, before you woulda be justified in 
granting passports to them.” 

(Mr. Blaine, Sec. of State, to Mr. Reid, min. to France, No. 369, Nov. 27, 
1891, MS. Inst. France, XXII, 255. For the case of John Maurice Hubbard, 
see supra, § 501.) 

“Mrs. Emily Jane Smith * * * was born at Vladivostok, Russia, in November, 
1864, and was married in 1884, before the U. S. consul at Nagasaki, Japan, to 
Mr. Oscar Fitzallen Smith, a citizen of the United States, who died at Vladivostok 
in 1889. Her father, born in New York in 1835, is now dead, as is also her 
mother. Mrs. Smith states that since her marriage in 1884 she has resided at 
Viadivostok and at Yokohama, Japan, and that she desires a passport for use 
in traveling in Europe. She is about to marry a Russian at Marseilles. 

“Tt thus appears that this lady, born abroad of a native American father, who 
appears to have permanently abandoned the United States, and married to another 
native citizen who seems likewise to have relinquished his original domicil, and 
who has herself never been in the country of which she claims protection as a 
citizen, has no intention of ever coming to the United States, and her object in 
asking the passport is to enable her to go to France, there to marry a Russian 
subject. 

“Under these circumstances Mrs. Smith’s claim to protection as one who bona 
fide conserves American citizenship is too intangible to warrant the issuance of 
a passport.” 

(Mr. Adee, Acting Sec. of State, to Mr. Dun, min. to Japan, July 26, 1893 
For. Rel. 1893, 405. 

(To the same effect, in relation to the same case, is Mr. Adee, Act. Sec. of 
State, to Miss Crosby, July 27, 1893, 198 MS. Dom. Let. 16.) 

“The applicants, Antoine Phelps and Emanuel Phelps, are stated by you to be, 
respectively, 34 and 30 years of age, both having been born in Hayti of American 
parents who went thither in 1824. Neither of them was registered at the time 
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of birth, or has at any time been in the United States, or has shown since attain- 
ing majority any purpose to come hither. The only evidence they present of 
their American character is a certificate, given by your predecessor, Mr. Hol- 
lister, in 1869, to one Pierre Phelps, whose relationship to the applicants is not 
stated, while their present application appears to be for some form of permit 
which will enable them to continue to reside in Hayti exempt from all burdens 
of such residence. Under the reported circumstances you are not authorized to 
grant to the persons named a passport, which, as you correctly suggest, is the 
only certificate of citizenship which you are authorized to grant in any case.” 
(Mr. Hay, Sec. of State, to Mr. Powell, min. to Hayti, Sept. 2, 1899, For. 
Rel. 1899, 400. ) 


5. FOREIGN RESIDENCE OF NATURALIZED CITIZENS. 
(1) IN COUNTRY OF ORIGIN. 
§ 517 


“You complain of the action of Mr. Czopkay, U. 8. consul at Bucharest, in tak- 
ing away the passport of yourself and son. The true intent of our naturaliza- 
tion laws is that the rights and duties of naturalized citizens should be recipro- 
cal. This Government can not continue its protection to those who have sought 
naturalization in the United States for the purpose, by an immediate return after 
naturalization to their native country, of evading their obligations both to this 
Government and that of their former allegiance. While conferring its protection, 
the Government should not be deprived of the services and industry of its citizens, 
and it would be unjust to the Government under which such citizens have taken 
up a permanent residence to deprive it of the same. A long continued and 
permanent residence abroad, especially of naturalized citizens in the land of 
their nativity, is prima facie evidence of an intention on their part to relinquish 
the rights as well as the obligations of American citizens. 

“Our representatives abroad are instructed to inquire into the circumstances 
of each case of this character, and to use their best discretion in the action taken 
by them.” 

(Mr. Seward, Sec. of State, to Dr. Chernbuck (Hospital Coltea, Bucharest, 
Turkey ), Aug. 25, 1868, 79 MS. Dom. Let. 261.) 

A naturalized citizen of the United States who returns to his country of origin, 
and there marries, settles, and remains twenty years, is not entitled to a passport 
as a citizen of the United States. 

(Mr. Blaine, Sec. of State, to Mr. Kasson, Mar. 31, 1881, MS. Inst. Aus- 
tria, III. 145.) 

When an Austrian subject, after being naturalized in the United States, returns 
to his country of origin on a passport dated June 17, 1881, and there re- 
sides four years, and then applies for a new passport, such passport “ought not 
to be granted without proof that this residence was meant by him to be tempo- 
rary and exceptional,” and in such case it would be proper that the applicant 
should be personally examined. 

(Mr. Bayard, Sec. of State, to Mr. Lee, chargé. No. 11, Oct. 2, 1885, MS. 
Inst. Austria-Hung. IIT. 363.) 

L., a Hungarian by birth, emigrated to the United States during the political 
disturbances in Hungary in 1849-1850, and was duly naturalized. He lived in the 
United States sixteen years, and then returned to Hungary, where, after twenty 
years of uninterrupted residence, with apparently permanent employment, he 
applied for a passport as a citizen of the United States. His domestic relations 
were established in Hungary and his children were born there. On these facts, 
it was held that he presumptively was domiciled in Hungary, and thet, so long 
as this presumption was not rebutted, he could not obtain a passport averring 
him to be entitled to the immunities of a citizen of the United States. 

(Mr. Bayard, Sec. of State, to Mr. Lee, chargé at Vienna, July 12, 1887, 
For. Rel. 1887, 23. ) 

Sigismund Léwinsohn was born in Pressburg, Hungary, in 1851. In 1866 he 
came to the United States, and, in 1872, on the day on which he attained his 
majority, was naturalized. In the same month he left the United States, and a 
few weeks later settled in Vienna, where he continued to reside, where he mar- 
ried and reared a family, and where he was engaged in a lucrstive business. In 
1887, being desirous of “registering the birth of a child,” he applied to the Ameri- 
can legation for a passport, but refused to make any definite statement as to the 
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time of his return to the United States. Held, that a passport was properly 
refused. 
(Mr. Bayard, Sec. of State, to Mr. Lawton, min. to Aust.-Hung., No. 14, 
Dec. 5, 1887, For. Rel. 1888, I. 20.) 

In the case of Mr. Felix Poyard, reported in your No. 633 of the — instant, a 
settled and continuous residence of thirty years in France, the country of his 
origin, to which he had voluntarily returned, and where he had made his domicil, 
would seem in all reason to have indicated his abandonment of his acquired 
American citizenship, unless satisfactorily rebutted by proof of special counter- 
vailing circumstances. In that long period it does not appear that he had per- 
formed any duty of an American citizen, although during a portion of the time 
the resources of the country were strained to the utmost; and yet, by a vague oral 
declaration of his intention at some future time to return here, he is to be held 
entitled to all the privileges and protection for which he has not rendered the 
slightest equivalent. 

“In all such cases I hold that very strict inquiry shall be instituted, and if 
the French domicil has been established, and the usual evidence of a continuing 
intent to live and die in that country is found, then there can be no pretext for 
certifying, by means of an American passport, a correlative allegiance and 
protection which do not exist. * * * 

“It must not be forgotten that in such cases it is always in the power of the 
applicant, by a return to the United States, or by the performance of some act 
affirmative of citizenship in this country, to relieve his case of doubt. 

“Neglect of rights and duties often involves loss, but the maxim applies in 
respect of rights of citizenship as much as to other rights—‘vigilantibus non 
dormientibus subvenient jura.’”’ 

(Mr. Bayard, Sec. of State, to Mr. McLane, min. to France, July 20, 1888, 
For. Rel. 1888, I. 551.) 

Solomon H. Ulmer, a native of Bavaria, came to the United States in 1846, 
when 27 years of age. He was naturalized in 1853. In 1858 he returned to 
Bavaria, where he thereafter continued to reside. In 1888 he applied for a 
passport to include his son, a native of Germany, then 19 years of age, and sub- 
ject to call for military service, who, it was alleged, proposed to come to the 
United States “in the course of one or two years.” It was held that upon the 
facts stated Mr. Ulmer had long since renounced his naturalization, under the 
terms of the treaty with Bavaria, and that he was not entitled to a passport. 

(Mr. Bayard, Sec. of State, to Mr. Coleman, chargé at Berlin, December 
4, 1888, For. Rel. 1888, I. 661.) 

y , a native of Russia, came to the United States in 1875, was 
naturalized in 1881, and three months later returned to Russia, where he settled 
down as a farmer. Referring to the possibility of his applying for a renewal of 
his passport, the Department of State said: “He resided in the United States 
only a little more than the period required for completing his naturalization. 
Out of a life of 55 years he has spent only a little over 5 in this country. 
Already the period of his residence in Russia since he returned thither amounts 
to almost twice the whole aggregate of his residence in the United States. In 
an opinion given by the Attorney-General of the United States on August 20, 
1873, there is the following passage: ‘Naturalization effected in the United 
States without an intent to reside permanently therein, but with a view of 
residing in another country, and using such naturalization to evade duties and 
responsibilities that would otherwise attach to the naturalized person, ought 
to be treated by the Government of the United States as fraudulent, and as 
imposing upon it no obligation to protect such person, and as to this, the execu- 
tive must judge from all the circumstances of the ease.’ This opinion seems to 
be directly applicable to the case of J-——- W——. 


(Mr. Blaine, Sec. of State, to Mr. Smith, min. to Russia, No. 79, Feb. 28, 
1891, MS. Inst. Russia, X VI. 696.) 

The fact that a person lived but a short time in the United States after his 
naturalization, and that he had since resided for a period of twenty years in 
the country of his origin, “seems to require proof of bona fide conservation of his 
American status beyond his general statement of an intent to return to this coun- 
try within two years for the purpose of fulfilling the obligations assumed by his 
naturalization.” 

(Mr. Wharton, Acting Sec. of State, to Mr. White, min. to Russia, March 
2, 1893, For. Rel. 1893, 537.) 

“This Government does not discriminate between native-born and naturalized 
citizens in according them protection while they are abroad, equality of treat- 
ment being required by the laws of the United States (Secs. 1999 and 2000 R. S.). 
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But in determining the question of conservation of American citizenship and the 
right to receive a passport, it is only reasonable to take into account the pur- 
pose for which the citizenship is obtained. A naturalized citizen who returns 
to the country of his origin and there resides without any tangible manifestation 
of an intention to return to the United States may therefore generally be as- 
sumed to have lost the right to receive the protection of the United States. His 
naturalization in the United States can not be used as a cloak to protect him 
from obligations to the country of his origin while he performs none of the duties 
of citizenship to the country which naturalized him. The statements of loyalty 
to this Government which he may make are contradicted by the circumstance of 
his residence, and are open to the suspicion of being influenced by the advantages 
he derives by avoiding the performance of the duties of citizenship to any coun- 
try. It is not to be understood by this that naturalized American citizens return- 
ing to the country of their origin are to be refused the protection of a passport. 
On the contrary, full protection should be accorded to them, until they manifest 
nan effectual abandonment of their residence and domicil in the United States.” 

(Mr. Hay, Sec. of State, to U. S. dip. & cons. officers, Circular, March 27, 

1899, For. Rel. 1902, 1.) 
(2) IN THIRD COUNTRY. 


§ 518 


With regard to the passport application of a naturalized citizen of the United 
States who went abroad immediately after his naturalization and had resided in 
Russia for fifteen years, the Department of State said: “There are two points in 
Mr. W ’sfavor. Being a Prussian by origin, the Government of Russia has 
no claim to his natural allegiance, and the presumption of bad faith which would 
spring from his immediate return to and indefinite residence in the country of his 
nativity is wanting.”” The Department of State, however, declined to direct the 
issuance to him of a passport upon his statement that he desired it for further 
residence in Russia and intended to return to the United States “as soon as 
circumstances will allow.” 

(Mr. Blaine, Sec. of State, to Mr. Smith, min. to Russia, No. 63, Dee. 3, 
1890, MS. Inst. Russia, XVI, 675. See, also, same to same, No. 85, March 
19, 1891, id. 700, below.) 

M. F. W. was born in Prussia in 1847, came to the United States in 1869, and 
was naturalized in 1874. He immediately afterwards left the United States and 
appeared to have taken up his residence in Russia, where he had resided since 
1875. In 1890 he applied to the American legation for a passport, stating that he 
desired it for the purpose of further residence in Russia, and that it was his 
intention to return to the United States “as soon as circumstances allow.” It 
appeared that he was cashier and bookkeeper to a German firm and was a single 
man. It was held that on the facts stated he was not entitled to a passport, and 
that he should communicate to the Department of State the reasons, if any, why a 
new passport should be issued to him. In the course of its instructions, the 
Department of State said: “The laws of the United States unquestionably con- 
template a permanent residence of the naturalized person in this country. It is 
true that circumstances may require his absence, precisely as they may require the 
absence of a native-born citizen. On the other hand, naturalization acquired 
with a view to live permanently abroad under the protection of the United States 
is not bona fide and should not be treated as valid. The requirement of a five 
years’ uninterrupted residence in this country, prior to the act of naturalization, 
is not understood to constitute a complete discharge of all obligations to this 
country, and to absolve the person who has so resided from the performance of 
any subsequent act of allegiance.” 

(Mr. Blaine, Sec. of State, to Mr. Smith, min. to Russia, No. 85, March 19, 
1891, MS. Inst. Russia, XVI, 700. See also, same to same, No. 63, Dec. 3, 
1890, id. 675, supra. ) 

L., a native of Hamburg, emigrated to the United States in 1862, when 17 
years of age, and resided there till 1868, when, having become naturalized, he 
went to Russia where he had since uninterruptedly resided. As to his future 
residence, he merely stated that he intended to return to the United States 
“when able to.” It was held that this statement was “altogether too indefinite 
to be entitled to serious consideration,” and that when his alleged intention to 
come to the United States was “corroborated by the fact of his acquiring a 
residence or domicile here, which shall appear to be in good faith,” it would 
“then be proper to consider his claims for the issuance of a passport.” 
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(Mr. Gresham, Sec. of State, to Mr. White, min. to Russia, March 24, 1893, 
For. Rel. 1893, 538.) 

A. G., a native of Russia, emigrated to the United States in 1889. He was 
naturalized July 24, 1894, and four months later left the United States, taking 
with him a passport issued by the Department of State. He apparently went 
directly to Hamburg, where he entered his brother’s bank, in which he was still 
employed. His purpose of “continued indefinite residence” in Hamburg being 
stated in his application, it was held that a passport was properly denied him. 

(Mr. Olney, Sec. of State, to Mr. Silberman, Nov. 6, 1896, 213 MS. Dom. 
Let. 595.) 
6. STATEMENT AS TO INTENTION TO RETURN 


§ 519 


In the general instructions in regard to passports, issued by the Department 
of State May 1, 1886,’ it was directed that a naturalized citizen applying abroad 
for a passport must state under oath that his absence since his naturalization 
had been “such as not to work an abandonment of his nationality” and that he 
expected ‘“‘to return to the United States as his domicil and final abode.” The 
statement of a definite intention as to return to the United States soon began to 
be exacted of all applicants for passports—of native as well as of naturalized 
citizens, and of applicants for passports in the United States as well as abroad; 
and a clause was inserted in the forms of application to the effect that “I [the 
applicant | intend to return to the United States , with the purpose of resid- 
ing and performing the duties of citizenship, therein.” ? 

This addition to previous requirements perhaps may be ascribed to the tem- 
porary influence, which has heretofore been noticed,’ of the suggestion that the 
conception of domicil might be so enlarged as to comprehend political as well as 
civil relations and supplement if not overshadow citizenship as the test of 
nationality. But, although the suggestion itself soon fell into desuetude, it 
produced certain indirect results, some of which, even if perpetuated by force 
of citation, may be supported on other grounds. Since the requirement of a 
definite statement as to return was established, it has naturally formed the pivot 
on which the question of the effect of foreign residence has turned. 

Moritz Philipp Emden was born in Germany in 1826, emigrated to the United 
States in 1849, and was naturalized in June, 1854. In the following October he 
obtained a passport from the Department of State, and in November sailed for 
Europe. He returned to the United States in 1856 and remained till January, 
1859, when he again went to Europe, where, with the exception of a few brief 
visits, all prior to 1863, he afterwards resided. In 1881 Mr. Nicholas Fish, then 
American chargé d’affaires at Berne, declined to renew his passport, and his 
action was approved by Mr. Blaine, who was then Secretary of State. The 
case continued to form the subject of correspondence till January, 1883, when 
instructions were obtained from Mr. Frelinghuysen to Mr. Cramer, then Ameri- 
can Chargé d’affaires at Berne, directing the issuance of a passport to Mr. 
Emden, to embrace both him and his wife and his two minor children. Mr. 
Cramer renewed this passport in February, 1885, but declined to include in it 
Mr. Emden’s two sons, who had then attained their majority. In 1887 Mr. 
Winchester, then American minister at Berne, declined to grant another renewal 
of Mr. Emden’s passport. Mr. Winchester’s action was based largely upon the 
ground that the only declaration made by Mr. Emden with regard to his return 
was that he intended to return “whenever business requires my presence.” 
In approving Mr. Winchester’s action, the Department of State said: “The 
Department expects that its agents abroad, to whose discretion the issuance of 
passports is confided, will exact unequivocal declaration of a positive intent to 
return to the United States, there to continue the domicil contemplated by the 
statute and regulations. Business visits to the United States are not evidence 
of domiciliary intent any more than business trips of American citizens to 
foreign countries evince an intent to reside there.” 





1As has heretofore been pointed out, supra, § 503, these instructions are printed in 
vee Int. Law Dig. II, 469, but do not appear to be now of record in the Department 
of State. 

2See passport circular of Aug. 20, 1888, and the accompanying forms and regulations, 
For. Rel. 1888. II, 1662. 

3 Supra, § 491. 
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(Mr. Blaine, See. of State, to Mr. Fish, No. 203, April 1, 1881, MS. Inst. 
Switzerland, II. 84; Mr. Frelinghuysen, Sec. of State, to Mr. Cramer, chargé 
at Berne, No. 19, Jan. 12, 1883, id. 162; Mr. Winchester to Mr. Bayard, 
April 21, 1887, For. Rel. 1887, 1063; Mr. Bayard to Mr. Winchester, May 7, 
1887, id. 1065.) 

A. C. A. Cranz applied to the American legation at Brussels, in 1886, for a 
passport. It appeared that he was born in Germany in April, 1860; that he 
emigrated to America in September, 1877; that he was naturalized in Boston 
in 1882; that he last left the United States in December, 1883, and that in 1884 
he was temporarily residing at Brussels. His father lived in Austria, of which 
country he was a subject, and the son was associated with him in business. 
In his passport application Mr. Cranz declared that he had no intention to 
return to the United States to reside, though possibly he might at some time 
make a visit there, and that he desired the passport for the purpose of residing 
in Burope. The refusal to issue him a passport was approved. 

(Mr. Bayard, Sec. of State, to Mr. Tree, min. to Brussels, April 9, 1886, 
For. Rel. 1886, 27.) 

A native of Prussia, born about 1820, emigrated to the United States in 1857, 
and was naturalized in 1865. He returned to Burope in 1871 and was still resid- 
ing there when, in 1887, he applied to the American legation at Brussels for a 
passport. In his applicaton he declared that he was temporarily residing at 
Brussels, but that he had “no fixed intention” of returning to the United States; 
that his return would “depend on circumstances.” ‘The legation declined to issue 
a passport and its action was approved, on the ground that the applicant had been 
absent from the United States for sixteen years and had no fixed intention of 
returning at any time in the future. 

(Mr. Bayard, Sec. of State, to Mr. Tree, min, to Belgium, April 13, 1887, in 
reply to Mr. Tree’s No. 224 of March 28, 1887, For. Rel. 1887, 34, 38. 

(As to the abuse of American naturalization by persons maintaining a per- 
manent foreign residence, see Mr. Tree to Mr. Bayard, April 8, 1887, For. 
Rel. 1887, 37.) 

A passport should be “refused to a naturalized citizen residing abroad who has 
no intention at present of returning to the United States, and who is unable to 
state whether he will do so or not, or when he may do so.” 

(Mr. Bayard, Sec. of State, to Mr. Vignaud, chargé at Paris, June 13, 1888, 
For. Rel. 1888, I. 542.) 

“Persons who have no intention of ever returning to the United States, or, what 
is the same thing, who do not know their own minds on the subject, are not, as 
you have been already instructed, entitled to the evidence of protection by the 
United States which is afforded by a passport. On the other hand, those who can 
not name a precise date for their return are not necessarily to be denied the pos- 
session of such evidence, for a distinction, which should be carefully borne in 
mind, exists between a fixed intention to return and an intention to return at a 
fixed date. The existence of the former state of mind must be established by com- 
petent evidence, to your satisfaction, before you may issue a passport; the exist- 
ence of the latter intention is merely cumulative evidence on the point. * * * 

“It is not to be understood that the Department in so instructing you intends to 
introduce any novel doctrines or to extend its instructions in any respect beyond 
the precise point involved—the issuance of passports by our legations abroad. 
While resolute in claiming for domicil all the rights attached to it by the law of 
nations, this Department is equally resolute in insisting that the term ‘domicil’ 
should not be enlarged so as to make it convertible with ‘residence.’ Important 
reasons may be assigned for this, which will at once suggest themselves to you.” 

(Mr. Bayard, Sec. of State, to Mr. McLane, min. to France, Oct. 29, 1888, 
For Rel. 1888, I. 561.) 

Mr. Frank R. Blackinton, a native citizen of the United States, applied to the 
American legation in Paris for a passport. He was born in 1851, and left the 
United States in 1871, since which time he had generally resided abroad. It 
appeared, however, that he had in eighteen years been nine times in the United 
States, remaining for a few months at a time; and he deposed that his domicil 
was in the United States, and his legal residence in Massachusetts, where he 
had always paid real and personal taxes. So far as these facts were concerned, 
they were declared by the Department of State to indicate that he was entitled 
to a passport, but, when required to fill up that part of the application declaring 
an intention to return to the United States with the purpose of residing and 
performing the duties of citizenship therein, Mr. Blackinton replied “that at 
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present I have no plan, intention, or desire to do so.” In view of this declara- 
tion, the Department of State said: “The Department finds itself unable to 
direct favorable action upon Mr. Blackinton’s application. If the Department 
had been left to gather this intention from antecedent facts, it would have come 
to a different conclusion, although no positive statement as to his future resi- 
dence in the United States had been made; but it is superfluous to say that it 
is not admissible to resort to such inference to attribute to a person an intention 
to perform the duties of citizenship in the future, when he declares that he has 
neither intention nor desire to do so.” 

(Mr. Blaine, Sec. of State, to Mr. Reid, min. to France, No. 76, Dec. 2, 1889, 
For. Rel. 1889, 168. See the similar case of H. C. Quinby, For. Rel. 1890, 
835, 342.) 

“Tt is not the purpose of the Department to require in all cases a certain 
statement as to the time at which an applicant for a passport intends to return 
to the United States. Various cases are conceivable in which it would be impos- 
sible to make such a statement in good faith, but in which the residence abroad 
would be entirely compatible with the retention of allegiance to the United 
States. The important object is, so far as possible, to ascertain the actual 
intention of the applicant, and for this purpose the statement made by him on the 
subject of return is not the only—and often not the most satisfactory—source of 
information. It is not difficult to conceive of cases the circumstances of which 
would clearly forbid the extension of protection to an applicant, although his 
declarations of allegiance and of intention to perform the duties of citizenship 
were strong and unqualified. His whole previous course of conduct might con- 
clusively negative such a pretension. On the other hand, the good faith of 
the applicant and his right to protection might be clear, notwithstanding that 
he was unable to say that he would return to the United States at a certain day. 
But, where no such statement is made, the reasons for the omission should ap- 
pear. The omission is one that requires explanation, and under some circum- 
stances the excuse would have to be established by stronger evidence than under 
others. For example, a youth approaching the age when he will be liable to per- 
form military service, leaves his native country and comes to the United States 
and is naturalized. Immediately after his naturalization he returns to the coun- 
try of his origin, and, when asked to declare his intention in respect to return 
to the country of his adoption, is unable to make any definite statement. Such 
a case would, upon its face, require evidence of good faith of a very cogent 
character.” ’ 

(Mr. Blaine, Sec. of State, to Mr. Phelps, min. to Germany, No. 50, Jan. 10, 
1890, For. Rel. 1890, 300.) 

(For instructions to investigate, in the case of Bela Washington Fornet, 
the question of intent to return, see Mr. Blaine, Sec. of State, to Mr. Grant, 
min. to Austria-Hungary, March 25, 1890, For. Rel. 1890, 11.) 

H. L. B. applied to the American legation at The Hague in 1891 for a passport 
for himself and his son, a youth less than nineteen years of age. It appeared that 
H. L. B. was born in the Netherlands in 1848, and that his father was naturalized 
as a citizen of the United States in 1868. It also appeared that H. L. B. lived in 
the United States till he reached his majority, and that a year later he went to 
Belgium, where, after residing there eighteen months, he married. He then 
returned alone to the United States, remaining about a year, when he went to 
Rotterdam, “where he established himself in business and has continued to 
reside ever since.” He had no property interests in the United States, and with 
the exception of two brief visits had not been there since he took up his resi- 
dence in Rotterdam. No member of his family had ever been outside of Europe. 
While stating that it was and ever had been his intention to return to the 
United States, he admitted that he could not fix any definite time for so doing, but 
indicated that his action would be governed by his business interests. It appeared 
that he had had two passports, one in 1870 from the American minister at 
Brussels, and the other in 1888 from the American minister at The Hague. It was 
held that he was not entitled on these facts to a passport. 

(Mr. Blaine, Sec. of State, to Mr. Thayer, min. to the Netherlands, No. 134. 
Feb. 6, 1892, MS. Inst. Netherlands, XVI. 109: Mr. Wharton, Act. Sec. of 
State, to Mr. Thayer, No. 148, March 21, 1892, id. 118.) 

Julius C. Eversmann applied to the American legation in Berlin in 1891 for a 
passport. He was born in Kentucky in 1842, of a German father who lived in the 
United States from 1839 to 1846, and who was said to have been naturalized, but 
of whose naturalization no evidence was presented. In 1846 Julius, being then 
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four years old, was taken to Germany, where he lived for eighteen years. In 
1864 he went to Mexico, where he resided fifteen years. In 1879 he returned 
to Germany, where he had since lived. From 1886 to 1889 he held the office of 
vice-consul of the United States at Dusseldérf. It was stated, with regard to his 
passport application, that, while he was willing to take the oath of allegiance, 
be frankly declared that he could not comply with the requirement as to stating 
an intention to return to the United States, since as he had no purpose whatever 
vf doing so. It was held that, under the uniform ruling of the Department of 
State, this affirmation itself precluded the issuance to him of a passport. 
(Mr. Blaine, Sec. of State, to Mr. Coleman, chargé at Berlin, No. 366, Feb. 
17, 1892, For. Rel. 1892, 179. See, also, Mr. Uhl, Act. Sec. of State, to Mr. 
iversmann, Dec. 1, 1893, 194 MS. Dom. Let. 429. ) 

Sigmund Ehrenbacher, the native American son of a naturalized citizen of the 
United States, went abroad in 1879, at the age of twenty, and settled in London, 
where he permanently engaged in business as a hop merchant. In 1892 he 
applied to the American legation in London for a passport. When, in filling up 
his application, he came to the point of declaring his intention as to returning 
to the United States, he remarked that he intended to go back when he had made 
money enough, which he hoped would be within ten years; but, when it was 
suggested that that time was remote, he said that he might perhaps do it in five 
years, and asked that that time be inserted. In a previous passport application, 
made in 1889, he stated that he intended to return to the United States within 
“a few months.” It appeared that the hop business was established in London 
by the father, who left the United States ten years before the son and afterwards 
took the latter into the business. On all the circumstances, Mr. Lincoln, then 
American minister at London, expressed the opinion that Sigmund Ehrenbacher 
had no definite intention of returning to the United States, and that he was as 
“firmly settled in business” in London “as any one;” and the Department of 
State held that he was not entitled to a passport. Subsequently, however, he 
made an affidavit that he intended to open an office in New York during the next 
year, and stated that this would make it necessary for him to reside there 
frequently and for considerable periods, although, as he did not contemplate 
closing his London office, he would probably be obliged often to return to 
London. In view of this affidavit and of the fact that he was born in the United 
States and that his business was the sale of American hops, the legation decided 
to issue him a passport, declaring, however, at the same time, that its renewal 
two years later would depend upon his having then “established his permanent 
home in the United States.” 

(Mr. Lincoln, min. to England, to Mr. Blaine, Sec. of State, April 29, 1892; 
Mr. Blaine to Mr. Lincoln, May 12, 1892; Mr. White, chargé, to Mr. Foster, 
Oct. 19, 1892 : For Rel. 1892, 226, 227, 235.) 

“These requirements [as to the declaration of an intention to return to the 
United States], while generally applicable to the cases of native-born citizens 
indefinitely sojourning abroad under circumstances creating a presumption of 
abandonment of their American domicil and status, are particularly necessary 
in respect to naturalized citizens quitting this country after acquiring citizenship, 
and especially to such as take up residence in the land of their original 
allegiance.” 

(Mr. Foster, Sec. of State, to Mr. Denby, min. to China. No. 737, July 18, 
1892, For. Rel. 1892, 124.) 

Fielder J. Hiss was born in the United States in 1851, of American parentage. 
In 1893 he applied to the American legation in London for a passport. He 
stated that his domicil was in London, where he had resided with his family 
since April 1892; that he was engaged in business there as treasurer and general 
manager of an English company; and that he had no intention to return to the 
United States to reside or perform the duties of citizenship. It was held that he 
was not entitled to a passport. 

(Mr. Gresham, Sec. of State, to Mr. Bayard, ambass. to England, No. 154, 
Oct. 9, 1893, For. Rel. 1893, 329.) 

In the case of a minor, fourteen years old, a citizen of the United States, who 
had gone abroad as a servant to a Russian, with an intention of remaining five 
years, it was said: “In the case of a minor, satisfactory proof of intent to return 
to the United States before or on obtaining majority may be accepted, even 
though the intended sojourn abroad may exceed two years.” 

(Mr. Uhl, Act. Sec. of State, to Mr. White, amb. to Russia, No. 160, Feb. 
7, 1894, For. Rel. 1894, 561, 562.) 
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H., a native of the United States, who was born in Texas in February 1861, 
left the United States with his father in 1866 and thereafter continued to 
reside in Mexico. He stated that his residence there was temporary, but made 
no declaration of intention to return to the United States. Held, that as he had 
permitted eleven years to elapse since he came of age without taking steps to 
resume his original domicil, and as.he gave no satisfactory proof of his inten- 
tion and ability to do so at any future time, a passport should not be issued. 

(Mr. Gresham, Sec. of State, to Mr. Gray, min. to Mexico, Feb. 10, 1894, 
For Rel. 1894, 411.) 

On the ground that F. had resided continuously in Germany since he was 
five years of age, a period of twenty-six years; that he did not elect American 
nationality when he became of age; and that the intention expressed in a pass- 
port application in 1891, that he intended to return to the United States within 
two years, was not fulfilled, it was held that he was not entitled to a passport. 

(Mr. Gresham, Sec. of State, to Mr. Harris, June 2, 1894, 197 MS. Dom. 
Let. 223.) 

See Mr. Adee, Acting Secretary of State, to Mr. Thompson, minister to Brazil, 
August 8, 1895, briefly discussing various cases, in some of which passports had 
been issued and in others of which passports had been declined, the question 
involved being that of an intention to return to the United States. 

(For. Rel. 1895, I. 71-72.) 

Solomon Faden, born in Hungary in 1870, went to the United States at the 
age of sixteen, remained there five and a half years, and was naturalized Sep- 
tember 17, 1891. He obtained a passport from the Department of State, Septem- 
ber 30, 1891, upon an application declaring an intention to return to the United 
States in two years, there to reside and to perform the duties of citizenship, and 
went back to his native country. Two years later, in October 1893, he obtained 
a new passport from the United States legation at Vienna upon an application 
containing a similar declaration. Two years later, his passport having again 
expired, he applied for a renewal of it. It appeared that he had never voted in 
the United States, nor paid taxes there, nor had any connection with it in busi- 
ness. Since he obtained the second passport in 1893, he had married a native 
girl with some money, had purchased a business in his native town, and had 
apparently settled there to rear a family. With regard to returning to the 
United States, he said that “if his business does not go, he may try his luck in 
America.” The legation declined to issue another passport. Its action was 
approved, the Department of State saying that as the application on which a new 
passport was obtained in 1893 “contained a positive declaration to return to 
the United States within two years to perform the duties of citizenship, it would 
require now very conclusive proof of his determination to so return in order 
to issue him a third passport. The facts you state, however, conspicuously nega- 
tive any such purpose of return.” In conclusion, the Department of State said: 

“For some years the Department has in special cases, upon the repeated appli- 
cation for renewal of passports, directed that the applicant be warned that the 
declaration of intention to return to the United States is not an empty phrase, 
and that in the case of a further renewal being sought withholdment of a pass- 
port would probably follow. You do not state whether any such warning was 
given to Mr. Faden, but his case does not seem sufficiently meritorious to invite 
the Department to stretch its custom in this regard. Both on the presumption 
and the facts he may be deemed to have voluntarily repatriated himself, and if 
he has not actually resumed Austrian allegiance in conformity with the laws of 
that country, he has at least voluntarily abandoned practical allegiance to the 
Government of his acquired nationality to such an extent as to absolve it in return 
from the duty of protecting him while he maintains indefinite and apparently 
permanent domicil in the land of his birth.” 

(Mr. Olney, Sec. of State, to Mr. Townsend, chargé at Vienna, Oct. 31, 
1895, replying to a despatch of Mr. Townsend of Oct. 14, 1895, For. Rel. 1895, 
I. 22-24.) 

Two persons, natives of the United States, applied to the legation at Buenos 
Ayres for passports. It appeared that they still owned property in California, 
which they occasionally visited, but that their property interests in the Argen- 
tine Republic were so much greater that they admitted that they could not 
reside permanently in the United States nor could make any statement of a 
definite character regarding their intention to return to that country. They 
were not engaged in trade with the United States. It was held that they were 
not entitled to passports. 
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(Mr. Olney, Sec. of State, to Mr. Buchanan, min. to the Argentine Repub., 
No. 101, Nov. 8, 1895, MS. Inst. Argentine Repub. XVII, 143.) 

The declaration of intention to return “does not require a statement of a 
fixed date of return, but the manifestation of a fixed intention to return within 
some reasonable time, which intention shall not be conspicuously negatived by 
the circumstances of the foreign domicil of the declarant.” 

(Mr. Olney, Sec. of State, to Mr. Thompson, min. to Brazil, Nov. 12, 1895, 
For. Rel. 1895, I. 74.) 

“The action of the Department in regard to the issuence of passports, and the 
limitation which its rules impose on such issuance in a foreign country or by 
the Department, do not rest on any precise inhibition by legisiation, but are in 
the exercise of the discretion which the statute confers upon the Secretary of 
State, who ‘may’ issue such passports to citizens of the United States. 

“In naturalization treaties between governments, a provision is commonly 
found to the effect that the return of a naturalized person to his native country 
and residence therein for two years may be taken as creating «a presumption of 
intention not to return to the country of adoption. It is also a very general 
principle of international law, applied in practice by many states, that with- 
drawal from the country of allegiance, for a number of years or indefinitely, 
operates as a renunciation of citizenship or of the right to protection as a 
citizen while so failing to perform the duties of citizenship. 

“For these reasons it has been found necessary to require of all applicants 
for passports a formal declaration of intention to return to the United States 
here to reside and perform the duties of citizenship, and the validiy of a pass- 
port issued is limited to two years. If, upon applying for its renewal, the party, 
being still abroad, is unable to satisfy the issuing authority of his or her purpose 
to return to the United States, the question of issuing a passport for indefinite 
residence abroad necessarily arises, to be determined according to the facts of 
each case * * *. In issuing passports to parties in the United States for pur- 
poses of foreign travel, the Department does not exact a declaration of intention 
to return within a definite term, but a declaration of definite intention to return 
within some reasonable time.” 

(Mr. Olney, Sec. of State, to Mr. Anderson, Nov. 21, 1896, 214 MS. Dom. 
Let. 95. “The authority for requiring from an applicant for a passport 
a declaration of intent to return to the United States is found in section 
4075, Revised Statutes, which gives the President authority, acting through 
the Secretary of State, to designate and prescribe the rules governing the 

(Mr. Rockhill, Assist. Sec. of State, to Mr. Ward, 


. 


issuance of passports.’ 
Jan. 27, 1897, 215 MS. Dom. Let. 430.) ) 

A. A. W. applied to the American legation in St. Petersburg in 1897 for a new 
passport for himself, his wife, and four minor children. He was a native of the 
United States, but has been continuously absent from the country since 1867. 
He had previously obtained a passport from the legation in 1895, and on that oeca- 
sion declared his intention to return to the United States. When asked in 1897 
why this intention had not been carried into effect, he stated that he had been 
prevented from doing so by illness, and that he was “now saving money for the 
trip.” Under the circumstances, the good faith of this declaration was ques- 
tioned, and it was held that he was not entitled to a passport. 

(Mr. Sherman, Sec. of State, to Mr. Breckenridge, min. to Russia, No. 403, 
April 20, 1897, MS. Inst. Russia, XVII. 567.) 

Where a naturalized citizen of the United States had withdrawn himself for 
26 years from the country of his adoption and resided for most of that time in 
the country of the origin of his wife, and had obtained previous passports on 
declarations of intention to return to the United States, which had not been ful- 
filled, it was held that “very positive proof” of an actual intention to return to 
the United States would be required tu overcome the presumption that he had 
“long abandoned the right to protection while residing abroad.” 

(Mr. Sherman, Sec. of State, to Mr. Storer, min. to Belgium, Nov. 10, 1897, 
For. Rel. 1897, 31, 32.) 

Henry Louis Becker, a native of Holland, emigrated with his father in 1853 
to the United States, where, during his minority, his father was naturalized. 
In May, 18938, being then thirty-five years of age, the son obtained a passport 
and went to Belgium. In March, 1896, he obtained a new passport from the 
United States legation at Brussels. In January, 1899, he applied for yet another 
passport, his previous one having expired in March, 1898. In obtaining the 
passport in 1896 he signed the usual application containing a declaration of 
intention to return to the United States within two years. A question having 
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been raised by Mr. Storer, American minister at Brussels, as to whether a new 
passport should be issued, the Department of State said: “It does not appear 
* * * that Mr. Becker was warned by your predecessor at the time of the issu- 
ance of the legation passport, March 19, 1896, that failure to return within the 
declared term of two years might bar renewal of the passport. Under the cir- 
cumstances, if Mr. Becker shall satisfactorily explain the causes preventing the 
execution of the purpose declared by him in 1896, and shall satisfy you of the 
bona fides of his intention now to return within two years hence, here to dwell 
and perform the duties of good citizenship, you would be warranted in issuing 
him a passport accompanied by a distinct warning that failure to carry out that 
intention would prejudice, and probably bar, the granting of any future passport 
to him while he continues to dwell abroad.” 

(Mr. Hay, Sec. of State, to Mr. Storer, min. to Belgium, Feb. 4, 1899, For. 

Rel. 1899, 84, 85.) 

In reply, Mr. Storer made a renewed presentation of the case. calling attention 
to a letter of the Department of State which was widely noticed in the journals 
in Europe in November, 1898, and which seemed to lay down the rule that where 
the individual had failed to give effect to the declaration made in his application 
of an intention to return to the United States within two years, a satisfactory 
explanation must be given of his failure to do so, as well as satisfactory evidence 
of a bona fide intention not again to be chargeable with a similar omission. Mr. 
Storer further said: *‘The precise point in the present case * * * was whether, 
having in view this statute, § 2172 [R. S.], anyone made American citizen solely 
by the naturalization of his father, continuously living in Europe since his return 
thither with his family, who has founded a manufacturing association under the 
laws of a foreign country, in the name of which he carries on business, could for 
himself and his family continue to renew the protection of a United States pass- 
port? * * * The remark of your instruction, that it nowhere appears the appli- 
cant was warned by my predecessor in March, 1896, that a failure to carry out 
his sworn intention might bar a renewal of his passport, is absolutely correct, 
but I submit that two years hence, when he again applies for protection from the 
operation of the laws of Belgium, it will nowhere appear that this warning was 
given him by me in 1899, and precisely the same responsibility and doubt will 
then be thrown on this legation then that is now sought to be settled once for all 
by Departmental instruction.” Meanwhile a new passport was not issued. 

(Mr. Storer, min. to Belgium, to Mr. Hay, Sec. of State, Feb. 21, 1899, For. 
Rel. 1899, 86.) 

In a further instruction the Department of State said: “The conflicting state- 
ments as to Mr. Becker’s domicil in the United States which you report, the lack 
of evidence of his purpose to return here to dwell, and the apparent inconsist- 
ency of the conditions of his indefinite residence abroad, and of his founding a 
manufacturing establishment under foreign laws with the holding of a bona fide 
and realizable purpose on his part so to return and discharge the duties of citi- 
zenship, seem to warrant your withholding the renewal to him of a passport.” 
It was further stated that the letter to which the legation referred was one 
addressed to Mr. F. Clarke, in Paris, under date of November 4, 1898, in which 
it was stated that “the best evidence of the intention of an applicant for a pass- 
port to discharge the duties of a good citizen is to make the United States his 
home; the next best is to shape his plans so as to indicate a tolerable certainty 
of his returning to the United States within a reasonable time. If the declared 
intention to return be conspicuously negatived by the circumstances of sojourn 
abroad a passport may be withheld.” 

(Mr. Hay, Sec. of State, to Mr. Storer, min. to Belgium, March 16, 1899, 
and Mr. Hill, Assist. Sec. of State, to Mr. Clarke, Nov. 4, 1898, For. Rel. 1899, 
87, 88.) 

“It has been the consistent ruling of the Department that the declaration by 
an applicant for a passport of intention to return to the United States does not 
require a statement of a fixed date of return, but the manifestation of a fixed 
intention to return within some reasonable time, which intention shall not be 
conspicuously negatived by the circumstances of the foreign domicil of the 
claimant. The domicil of a person depends upon his intention, which is to be 
determined upon all the facts of the case. The Department is always well dis- 
posed toward those Americans, whether by birth or naturalization, who sojourn 
abroad in representation of American commercial interests.” 

(Mr. Hay, Sec. of State, to Mr. White, chargé at London, Feb. 23, 1899, 
For. Rel. 1899, 340. 
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(This was a reply to a dispatch from Mr. White, enclosing a letter from 
Mr. Van Duzer, secretary of the American Society in London, suggesting 
that Americans sojourning abroad be not compelled to declare in applica- 
tions for passports an intention to return to the United States to take up the 
duties of citizenship within two years. Mr. White added that the declara- 
tion to that effect, embodied in the form which applicants for a passport are 
compelled to sign, undoubtedly operated occasionally to prevent the issuance 
of passports to bona fide native-born Americans who paid taxes often to a 
large amount at home, but who, on account of business, health, or other 
cause, were unable to remain in the United States. (For. Rel. 1899, 339.) ) 

Edward Klipfel, a naturalized citizen of the United States, declared in his 
application for a passport that he had “no idea of returning to the United 
States.” It appeared that he left the United States in June, 1898, after residing 
there 16 years, and that he had three minor children who were born in the 
United States. It was held that Mr. Klipfel could not “expect to receive the 
protection that a passport affords when he manifests no intention of performing 
the duties of a citizen of the United States: but that this did “not deprive his 
children, who were born in this country, and have been taken away by him, of 
their right to our protection until they reach their majority and may elect an 
allegiance of their own;” and that the legation should, if called upon to do so, 
“recognize them as citizens of the United States.” 

(Mr. Hay, Sec. of State, to Mr. Leishman, min, to Switzerland, July 3, 1899, 
For. Rel. 1899, 761.) 

“A condition precedent to the granting of a passport is, under the law and 
the rules prescribed by authority of the law, that the citizenship of the appli- 
cant and his domicil in the United States and intention to return to it with the 
purpose of residing and performing the duties of citizenship shall be satisfac- 
torily established. One who has expatriated himself can not, therefore, receive 
a passport. [Here follows Mr. Fish’s definition of expatriation, supra, p. 712.] 
But even where expatriation may not be established, a person who is permanently 
resident and domiciled outside of the United States can not receive a passport. 
‘When a person who has attained his majority removes to another country 
and settles himself there, he is stamped with the national character of his new 
domicil; and this is so, notwithstanding he may entertain a floating intention 
of returning to his original residence or citizenship at some future period, and 
the presumption of law with respect to residence in a foreign country, espe- 
cially if it be protracted, is that the party is there animo manendi, and it lies 
upon him to explain it’ (Mr. Fish to the President, For. Rels. 1873, 1186, et 
seq.). If, in making application for a passport, he swears that he intends to 
return to the United States within a given period, and afterwards, in applying 
for a renewal of his passport, it appears that he did not fulfill his intention, 
this circumstance awakens a doubt as to his real purposes, which he must 
dispel (For. Rels. 1890, 11). 

“The treatment of the individual cases as they arise must depend largely 
upon attendant circumstances. When an applicant has completely severed his 
relations with the United States: has neither kindred nor property here; has 
married and established a home in a foreign land: has engaged in business or 
professional pursuits wholly in foreign countries; has so shaped his plans as to 
make it impossible or improbable that they will ever include a domicil in this 
country—these and similar circumstances should exercise an adverse influence 
in determining the question whether or not a passport should issue. On the 
other hand, a favorable conclusion may be influenced by the fact that family and 
property connections with the United States have been kept up: that reasons 
of health render travel and return impossible or inexpedient; and that pecu- 
niary exigencies interfere with the desire to return. But the circumstance 
which is perhaps the most favorable of all is that the applicant is residing abroad 
in representation and extension of legitimate American enterprises.” 

(Mr. Hay, Sec. of State, to U. S. Dip. & Cons. Officers, Circular, March 27, 
1899, For. Rel. 1902, 1.) 

“Information having reached the Department that some of the diplomatic 
and consular officers of the United States have refused to issue passports to 
applicants who were unable or unwilling to state that they intended to return to 
the United States within two years from the date of their applications, you are 
instructed that the Department does not hold that a passport can not be granted 
to a person who does not make such a statement. As explained in the Depart- 
ment’s circular instruction of March 27, 1899, a passport should not be issued 
to any person who does not intend to return to the United States, or whose ex- 
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pressed intention to return is negatived by circumstances attending his residence 
abroad ; but it is not intended to fix a definite period of time beyond which the 
protection of a passport is to be refused to a citizen of the United States. A 
passport is good only for two years from the date of issuance, but a new one 
may be granted when a new and satisfactory application is made.” 
(Mr. Hill, Act. Sec. of State, to U. S. Dip. & Cons. Officers, Circular, Sept. 
26, 1899, For. Rel. 1902, 4.) 

In an instruction to diplomatic and consular officers, Jan. 17, 1902, it is stated 
that the Department of State “has from time to time received complaints from 
persons sojourning abroad that they have been refused passports because they 
were unable to state definitely when they intended to return to the United 
States.” Renewed attention is therefore directed to the circulars of March 27 
and Sept. 26, 1899, “so that no one who has effectually expatriated himself from 
the United States shall receive the protection which he has forfeited a right 
to expect, and, on the other hand, no one shall be denied protection who is a 
loyal American citizen not permanently and voluntarily absent from this 
country.” 

(Mr. Hay, Sec. of State, Circular, Jan. 17, 1902, For. Rel. 1902, 1. 
The circular of March 27, 1899, is printed in For. Rel. 1902, 1; and that of 
Sept. 26, 1899, id. 4.) 


7. CONNECTION WITH AMERICAN BUSINESS INTERESTS. 
§ 520 


Solomon M. Pollock emigrated to the United States in 1875, was naturalized in 
1882, and left two days afterwards for Switzerland, where he had since resided 
as agent for the firm of Leon, Levy & Brothers, of New York and San Francisco. 
In 1887, when applying to the American Legation at Berne for a passport, he said 
that he was unable to state when he would return to the United States; that 
his stay depended on the time when his firm might recall him, and that they 
might do so within the next six months, or might not do so for years. The lega- 
tion was instructed : 

“If you are fully satisfied that Mr. Pollock is actually detained abroad by his 
employment as the agent of an American firm transacting business in the United 
States, and if he declares it to be his intention upon the termination of such 
employment and agency to return to the United States there to reside and take 
upon himself the duties of such citizenship, then you can issue to him a passport 
in accordance with the principles laid down in this Department’s instructions to 
you, No. 102, of the 13th instant.” 

(Mr. Bayard, Sec. of State, to Mr. Winchester, min. to Switz., No. 104, Oct. 
24, 1887, For. Rel. 1888, IT. 1500.) 

The fact that an applicant for a passport is “engaged in business in the coun- 
try of his residence * * * may have importance, in opposite directions indeed, 
in connection with all the other facts. An American whether by birth or natural- 
ization, residing abroad, in representation of an American business, and keeping 
up an interested association with this country, is in a different case from an 
alien who returns, immediately after naturalization, to his native place, there to 
engage in a local calling and, it may be, marrying there and exhibiting every 
evidence of an intention to make his home among his kindred. In the latter in- 
stance it would require strong proof to countervail the prima facie presumption 
that his naturalization was obtained solely to enable him to dwell thereafter in 
= native land without subjection to the duties and burdens of native citizen- 
Ship. 

(Mr. Blaine, Sec. of State, to Mr. Grant, min. to Austria-Hungary, March 
25, 1890, For. Rel. 1890, 11, 12.) 

“I have received your No. 48, of the 19th ultimo, stating that, in view of the 
uncertain condition of affairs in the Argentine Republic, numerous applications 
for passports will be, in all probability, made to the legation by citizens of the 
United States long domiciled in that country and who are engaged in trade or 
other occupations. You further state that these persons have never assumed 
Argentine allegiance, regard themselves as American citize.s, and declare it to 
be their intention to return at some time to the United States. You add that the 
blank forms of application for passports seem to exclude such cases. 

“The Department is of opinion that legitimate association in business enter- 
prises connected with commerce between the United States and the country of 
residence of the person claiming American citizenship, while entailing pro- 
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tracted and indefinite sojourn abroad, is not incompatible with an intent to 
return; but such intent must satisfactorily appear. The blank forms contem- 
plate the statement of facts evidencing, of themselves, a retention of United 
States domicil, but where those facts do not exist, the intention to return some 
time must be satisfactorily established otherwise, and not be obviously nega- 
tived by the circumstances of residence abroad.” 

(Mr. Blaine, Sec. of State, to Mr. Pitkin, min. to Arg. RKep., No. 52, May 26, 
1890, For. Rel. 1890, 3. See, also, Mr. Blaine, Sec. of Stite, to Mr. Lincoln, 
min. to England, No. 219, March 24, 1890, For. Rel. 1890, 328.) 

“By active representation of American business interests abroad, and identiii- 
cation with affairs in this country, proof of retention of an American status may 
exist independently of intention to return hither at a fixed time.” 

(Mr. Blaine, Sec. of State, to Mr. Smith, min. to Russia, No. 63, Dee. 3, 
1890, MS. Inst. Russia, XVI. 675. See, also. Mr. Blaine, Sec. of State, to 
Mr. Ryan, April 9, 1892, MS. Inst. Mexico, X XIII. 203.) 

With regard to Mr. Blaine’s instructions to Mr. Pitkin, minister to the Argen- 
tine Republic, of May 26, 1890, supra, it is to be observed that there is an evident 
difference between residence abroad in representation of a distinctively American 
industry or business having its origin and headquarters in the United States, 
and the building up of an industry in Europe which merely seeks an incidental 
market in the United States. 

(Mr. Blaine, Sec. of State, to Mr. Thayer, min. to the Netherlands, No. 134, 
Feb. 6, 1892, MS. Inst. Netherlands, XVI. 109; Mr- Wharton, Act. See. of 
State, to Mr. Thayer, No. 148, March 21, 1892, id. 118.) 

Being engaged in foreign lands in trade with the United States is a reason for 
making an exception to the rule requiring an applicant for a passpo.t to show 
his intention to return to and reside in the United States. 

(Mr. Gresham, Sec. of State, to Mr. Runyon, November 1, i884, 
Inst. to Germany, 154.) 

“Referring to 176 Appendix to Wharton’s Digest of International Law, it 
appears to be the policy of the Department to recognize the claims to protection 
of agents of American commercial establishments in foreign countries who, by 
peculiar qualifications, are useful in promoting our mercantile relations, in spite 
of long-continued absence from the United States. 

“It is extremely desirable for the extension of our commercial relations with 
Russia that the services of American citizens, speaking the Russian language 
and familiar with the country, should be available to promote the interests of 
our producers at home, as agents, or in such other capacity as circumstances may 
require. To require that the connection of such agents or employees should be 
limited to two years, or any other brief term, would seriously impair their 
usefulness. 

“Upon this principle it was the practice of my predecessor to grant passports 
to agents for American commercial and industrial enterprises in Russia. 

“While recognizing the desirability of continuing this practice, and desiring a 
distinct ruling of the Department authorizing its continuance, I desire also to 
call vour attention to certain cases, some of which, while technically coming 
w thin this category, are in fact little more than evasions of the Department’s 
rulings, while, if the volume of business done is to be a standard, others would 
at present lie outside of the category, although in the near future they might 
come Well withinit. * * * 

“With the earnest desire that our promising and growing commercial interests 
with Russia may have the fullest measure possible of that assistance which 
bona fide endeavors of American citizens here can render, and this without 
applying to infant commercial enterprises a test of present volume of business, 
where that might be unjust, I still desire to eliminate abuse of the continued 
protection accorded to American citizens by persons who use the color of such 
occupation to evade the rulings of the Department regarding abandonment of 
citizenship.” 

(Mr. Hitchcock, amb. to Russia, to Mr. Day, Sec. of State, May 10, 1898, 
For. Rel. 1898, 533. 

(“You evidently have a correct understanding of the policy of the Depart- 
ment with regard to the issuance of passports to persons indefinitely resid- 
ing abroad, and the Department feels that it may be safely left to you to 
deal with each individual case in your discretion.” (Mr. Day, Sec. of State, 
to Mr. Hitchcock, amb. to Russia, June 3, 1898, For. Rel. 1898, 535, 536.) ) 
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Tl., a citizen of the United States, had resided in St. Petersburg since 1875. 
He was in the employ of the firm of W. Ropes & Co., an American commercial 
house, and acted as the manager of its business in Russia. The embassy of the 
United States at St. Petersburg in 1898 granted him a new passport “upon the 
strength of his connection with Ropes & Co., and his statement of their real 
purpose to reanimate their commercial undertakings between the United States 
and Russia,” their business with Russia, which was once large, having been 
allowed to become “little more than a name.” 

(Mr. Hitchcock, amb. to Russia, to Mr. Day, Sec. of State, May 10, 1808, 
For. Rel. 188, 533, 534, approved by Mr. Day, Sec. of State, to Mr. Hitch- 
cock, amb. to Russia, June 3, 1898, id. 535, 536.) 

Certain citizens of the United States, apparently permanent residents of Rus- 
sia, claimed a renewal of their passports on the ground that they acted as the 
agents in Russia of certain German representatives of American manufacturers. 

The disposition of the applications was left to the discretion of the United 
States embassy at St. Petersburg, with the statement that the Department of 
States was “scarcely prepared to recognize” the right of the persons in question. 

(Mr. Day, Sec. of State, to Mr. Hitchcock, amb. to Russia, June 3, 189s, 
For. Rel. 1898, 535.) 

“It has been and should continue to be the policy of the Government to foster 
and promote the manufacturing and commercial interests of the United States, 
and to that end, in the case of bona fide agents and representatives of American 
interests, the rules usually applied to our citizens in respect to residences are 
relaxed. Of course, mere technical compliance with the requirements in these 
exceptional cases is not sufficient. If you feel satisfied that the party applying 
for protection is not actually and in good faith representing American interests, 
then it is your duty to refuse to grant a passport. The extent of business done, 
while sometimes an important factor, should not be considered the sole criterion 
in judging of the good faith of the party.” 

(Mr. Day, Sec. of State, to Mr. Hitchcock, amb. to Russia, June 3, 180s, 
For. Rel. 1898, 535, 536.) 

R., a naturalized citizen of the United States, resided at Moscow fifteen years 
practicing as a dentist. During that time he obtained various passports, in each 
case upon an application in which he declared his intent to return to the United 
States, there to perform the duties of citizenship. The United States embassy 
et St. Petersburg having at length refused to renew his passport, he requested 
protection for at least six months. The embassy agreed to grant it, only on 
condition that he declare on oath his intention to return to the United States 
within that time. He claimed to be an agent for the sale of American dental 
instruments in Russia, but it did not appear that he had made any sales. The 
decision of the embassy was approved. 

(Mr. Day, Sec. of State, to Mr. Hitchcock, amb. to Russia, June 23, 1898, 
For. Rel. 1898, 540.) 

M., a citizen of the United States, resided for years in Moscow, engaged in the 
practice of dentistry. In time he ostensibly became the agent of an American 
gun company and an American clock company. On the ground that these agencies 
were a cloak under which to evade the rule as to the effect of permanent foreign 
residence, it was decided not to renew his passport unless he should give “con- 
clusive evidence of a real intent, supported by acts, to return to the United States, 
there to reside and perform the duties of citizenship.” 

(Mr. Day, Sec. of State, to Mr. Hitchcock, ambassador to Russia, June 23, 

1898, For. Rel. 1898, 540. See, in relation to this case, Mr. Adee, Second 

Assist. Sec. of State, to Mrs. Siegel, Nov. 8 and Nov. 11, 1897, 222 MS. Dom. 

Let. 284, 362; Mr. Sherman, Sec. of State, to Mr. Hitchcock, amb. to Russia, 

No. 8, Dec. 22, 1897, 17 MS. Inst. Russ. 652; Mr. Hay, Sec. of State, to Mr. 
Tower, amb. to Russia, No. 125, Feb. 12, 1900, 18 MS. Inst. Russia, 252.) 

The Department of State, in its application of the rule requiring of an appli- 
cant for a passport, not indeed ‘a statement of a fixed date of return, but the 
manifestation of a fixed intention to return, within some reasonable time, which 
intention shall not be conspicuously negatived by the circumstances of the foreign 
domicil of the claimant,” is “always well disposed towards those Americans, 
whether by birth or naturalization, who sojourn abroad in representation of 
American commercial interests.” 

(Mr. Hay, See. of State, to Mr. White, chargé at London, No. 1095, Feb. 23. 
1899, MS. Inst. Gr. Br. XX XIII. 97.) 
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8. MISSION ARIES 
§ 521 


The Rev. Hugo Praessar was born in Germany in 1833, emigrated to the United 
States in 1868, and was naturalized in September, 1876. Three days later he 
obtained a passport and went to Europe. He subsequently paid several visits to 
the United States, on one occasion remaining more than two years. He last left 
the United States in 1883. His cccupation was that of a missionary priest. In 
1889 he applied to the American legation in Vienna for a passport, stating that it 
was his purpose to take charge of a convent in Roumania for the larger part of 
the next two years, and then to return to the United States. The Department of 
State said: “It is thought that the absence of Mr. Praessar from the United States 
is satisfactorily explained on grounds consistent with the retention by him of the 
character of an American citizen. The nature of his labors renders the place of 
his residence uncertain and changeable, and tends to negative the inference 
which ordinarily might be drawn from a prolonged absence from the United 
States. The Department is, therefore, of opinion that it is proper to issue him a 
passport.” 

(Mr. Blaine, Sec. of State, to Mr. Grant, min. to Austria-Hungary, No. 42, 
Jan. 22, 1890, MS. Inst. Austria-Hungary, III. 525.) 

“In respect to American-born citizens, residing abroad as missionaries in 
the employ of an American society, the Department is disposed to relax some 
of the requirements as to domicil and fixity of intention to return to the United 
States as defined in the application blanks.” 

(Mr. Foster, Sec. of State, to Mr. Newberry, No. 357, July 21, 1892, MS. 
Inst. Turkey, V. 369.) 

The instructions of the Department of State in relation to the passport 
applications of American missionaries in China, as well as in other countries 
where the United States exercises extraterritorial jurisdiction, “have taken the 
ground that the vocation of the missionaries employed by societies established in 
the United Stafes may not admit of any very positive declarations of intention to 
return to the United States,” but that ‘‘some declaration of a more or less floating 
or indefinite character,” “displaying the intent to return, is necessary.’: The 
Department “can not authorize the issuance of a passport upon any declara- 
tion tantamount to the expression of an intention not to return.” But it was 
held that a declaration might be made in the following form: “I was, before 


coming to China, domiciled at ————, in the United States, and I have not as- 
sumed any other legal domicil, but I have come to China to engage in missionary 
work under the auspices of ————, a society organized and residing at - 





in the United States.” 

With regard to this declaration, for use in China, the following explanation 
was made: 

“This declaration may be accepted equally well from a naturalized citizen 
as from a native. As a Chinaman can not be naturalized in the United States, 
the deduction naturally following return to and continued domicil in the country 
of origin can not exist within your jurisdiction.” 

(Mr. Adee, Act. Sec. of State, to Mr. Denby, min. to China, No. 1470, 
July 20, 1897, MS. Inst. China, V. 460. See Mr. Foster, Sec. of State, 
to Mr. Denby, min. to China, No. 737, July 18, 1892, For. Rel. 1892, 
124. ) 

“T have to acknowledge the receipt of your dispatch, No. 2838, of the 28th 
of November, inclosing passport application of Logan Herbert Roots and Oliver 
Tracey Logan, medical missionaries, which you have declined to grant on the 
ground that they do not state intention to return to the United States, but, on 
the contrary, expressly state their expectation to remain permanently in China, 
and also inclosing correspondence with the United States consul at Hankow 
on the subject, showing a difference of views between your legation and the 
consulate as to the propriety of issuing the passports in question under the 
Department rules. 

“A late instruction, which is applicable to the case under discussion, may be 
fonnd in that paragraph of the Department’s circular instruction of March 27, 
1899, reading : 

“*The status vf American citizens resident in a semibarbarous country or in 
a country in which the United States exercises extraterritorial jurisdiction is 
singular. * * * Their residence may be indefinitely prolonged, since obviously they 
can not become subjects of the native Government without grave peril to their 
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safety. The Department’s position with respect to these citizens has uniformly 
been to afford them the protection of a passport as long as their pursuits are 
legitimate and not prejudicial to the friendly relations of this Government with 
the Government within whose limits they are residing.’ 

“The pursuits of a missionary, properly conducted, are legitimate, and Ameri- 
can missionaries of good standing have always enjoyed continuous protection 
from this Government in China. In 1894 Mr. Gresham said: 

“‘Our legations have been authorized to issue passports to missionaries in 
foreign lands whose residence there was continuous and practically permanent, 
and who could not allege any definite intention of returning to, and residing in, 
the United States.’ (The American Passport, p. 209.) 

“These are merely instances of instructions of the same character which have 
been often repeated, and which may be found upon consulting the volumes of 
Foreign Relations. Their substance is adequately compressed in the instruc- 
tion of Mr. Cridler, the Third Assistant Secretary of State, to the consul at 
Hankow, dated September 4, 1899, and quoted by the consul in the correspond- 
ence you submit. Mr. Cridler said: 

“ ‘Recognizing that such of our citizens who have gone to China to pursue 
their religious calling may not return, but continue their work indefinitely abroad, 
the Department is disposed to sanction their receiving passports on taking the 
oath of allegiance.’ 

“It is true that in the Department’s circular instruction of September 26, 
1899, on the subject of passports and intent to return to the United States, the 
words quoted in the legation’s letter of November 27, 1899, to the consul at 
Hankow occur: ‘A passport should not issue to any person who does not intend 
to return to the United States.’ This language, however, should be taken in 
connection with the rest of the same sentence: ‘As explained in the Depart- 
ment’s circular instruction of March 27, 1899, a passport should not issue to any 
person who does not intend to return to the United States,’ ete. That circular 
(March 27, 1899) fully explained the exceptional position of American citizens 
resident in a country like China. 

“It is not intended by this instruction that the legation should issue a passport 
to anyone who declares that he neither intends nor desires to return to this 
country, or even to anyone who defiantly announces that he has no intention of 
returning, for such a statement would be tantamount to the expression of a desire 
to expatriate himself and absolve himself from allegiance to the United States; 
but as long as the loyal attachment to this Government continues and the legiti- 
mate and proper occupation of the applicant in China precludes his entertaining 
a definite purpose of return, the protection of a passport should continue. Taking 
the applications of Messrs. Roots and Logan as they appear in the legation’s 
dispatch, the Department is of the opinion that they should receive renewed 
passports.” 

(Mr. Hay, Sec. of State, to Mr. Conger, min. to China, Jan. 18, 1900, For. 
Rel. 1900, 393.) 


9. EFFECT OF EXTRATERRITORIALITY 


§ 522 


Henry Asché, who was born in Bassorah, Turkey, in 1866, and who had re- 
sided there, and in Germany and France, but had never been in the United States, 
applied to the United States legation in Paris, in 1888, for a passport. He claimed 
American citizenship through his father, a native of Germany, who was natural- 
ized in the United States in 1854, but who a few years later settled in Bassorah, 
where he thereafter continued to live, and where he died in 1870. The son 
manifested no intention of ever coming to the United States. “It is to be 
doubted,” said the Department of State, “whether the father, under these cir- 
cumstances of such continuous abandonment of his American residence and all 
the duties and responsibilities of American citizenship, could have been entitled 
to a passport without having a well-established intention on his part of returning 
to the country whose protection he so sought, and for which he proposed to render 
no equivalent. But the son of such a person born abroad, always living abroad, 
in Turkey, in Germany, and in France, never having been in the United States, 
and having no intention ever to come here, being of full age, is not entitled to 
receive the certification of the citizenship of a country towards whom he sustains 
none of the relations of a citizen * * *. Whatever might have been the right 
of the Aschés, father and son, if their continuous residence in Turkey as 
American citizens had been alleged and established, is not necessary to be here 
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considered because no such case is shown, but on the contrary the voluntary 
residence of the son in Germany (the country of his father’s origin) and in 
France, coupled by his election when upwards of twenty-two years of age there 
to reside, without any intention ever to come to the United States, proves 
abundantly his abandonment of American citizenship.” 
(Mr. Bayard, Sec. of State, to Mr. McLane, min. to France, May 7, 1888, 
For. Rel. 1888, I. 534, citing the case of Landau, Wharton’s Int. Law Dig. 
II. 370.) 

Mr. Coombs, minister of the United States at Tokio, referring, in a dispatch 
of July 14, 1893, to the withholding of passports from citizens of the United 
States on account of their continuous and indefinite foreign residence, said: 
“I hope I may be able to call your attention to the practical operation of this 
rule in the East without seeming to question its correctness. There are many 
Americans in Japan engaged in a variety of occupations who must fall under 
the ban of this law; some employed by the Japanese Government, some in mer- 
cantile pursuits, some in the professions, and all in their different places exer- 
cising an influence on civilization and giving strength to the position of our 
country. 

“Our institutions are upleld, our flag honored, and the national character 
exalted. If they are not afforded the ordinary protection of their country their 
influence would be destroyed and, I imagine, their places would be filled by 
other nationals. These men exert as much good for their country as they 
could if they were within its territory. 

“They, nevertheless, are called upon to perform jury duties in consular 
courts and are otherwise amenable to the processes thereof. To suspend their 
rights means to destroy one of the great national influences of our people in the 
East.” 

To these observations the following answer was made: “In those oriental 
countries where the rule of extraterritoriality prevails, the test of citizenship 
found in a continued connection with business interests having their root in 
the United States may have its weight, but there are other tests, as Mr. Coombs 
suggests, having equal or perhaps greater value in showing a bona fide con- 
servation of the American character and an effort to uphold the good repute of 
our country abroad. It should not be difficult in the light of common sense to 
distinguish between merely selfish residence abroad, under circumstances which 
involve a practical renunciation of all home ties and the adoption of a course 
which essentially requires the individual’s nationality to be asserted. Men 
who... are by their employment and conduct ‘exercising an influence on 
civilization and giving strength to the position of our country’ in Japan, need 
not fear inquiry into the good faith wherewith they retain a distinctive American 
nationality.” 

(Mr. Gresham, Sec. of State, to Mr. Dun, min. to Japan, Aug. 22, 1893, For. 
Rel. 1893, 405. For Mr. Coombs’ dispatch, see id. 404.) 

W., who was born in South Africa of American parents, had never been in the 
United States, and declared merely that he would go thither “within my lifetime,” 
applied, at the age of 24, to the American legation at Tokio for a passport. He 
had obtained an American passport three years previously from the legation in 
China, where he then resided. The Department of State instructed the legation 
at Tokio that, unless W. should satisfy it “of his intention to come in the reason- 
ably near future to reside in the United States and perform the duties pertaining 
to American citizenship, he would not appear to be entitled to a passport ;” that 
section 1993, Revised Statutes, declaring the foreign-born “children” of American 
citizens to be citizens also, did not entitled one so born “to disregard all duties 
of citizenship indefinitely and to live abroad permanently without imputation 
of his nationality ;” that as W. was residing, if not domiciled, in Japan, where 
the alien privilege of extraterritoriality had been abrogated, his status was 
governed by the same principles as if he were residing in a European state; that 
the point to be determined was whether “by domicil, occupation, and domestic 
ties” he had “so far permanently identified himself with the country of his 
residence as to create a presumption of abandonment of his American status 
strong enough to outweigh any merely floating intention he may have of eventually 
making the United States his home;” but that it was, “as a general thing, the 
Department’s desire to deal as broadly as possible with questions affecting the 
rights of Americans sojourning in the far Orient, and to consider whether, if 
the protection of the United States should be withdrawn, the individual can 
obtain any other.” 


29174—58—pt. 2——_17 
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(Mr: Hay, Sec. of State, to Mr. Buck, min. to Japan, March 21, 1900, For- 
Rel. 1900, 759.) 

“The Status of American citizens résident in a semibarbarous country or in a 
country in which the United States exercises extraterritorial jurisdiction is 
singular. If they were subjects of such power before they acquired citizenship in 
the United States, they are amenable, upon returning, to the same restrictions of 
residence as are laid down in the beginning of this instruction, and for the same 
reasons ; but if they are not in that category, their residence may be indefinitely 
prolonged, since obviously they can not become subjects of the native government 
without grave peril to their safety. The Department’s position with respect to 
these citizens has uniformly been to afford them the protection of a passport as 
long as their pursuits are legitimate and not prejudicial to the friendly relations 
of this Government with the government within whose limits they are residing; 
and the Department has even held that persons who are members of a distinctly 
American community in Turkey and avail themselves of the extraterritorial 
rights given by Turkey to such communities may inherit their rights as American 
citizens, and that section_1993 of the Revised Statutes of the United States, which 
provides that ‘the rights 8f citizenship shall not descend to children whose fathers 
never resided in the United States,’ is not applicable, such descendants being 
regarded, through their inherited extraterritorial rights recognized by Turkey 
herself, as born and continuing in the jurisdiction of the United States (For. Rel. 
1887, 1125).” 

(Mr. Hay, Sec. of State, to U. S. dip. & cons. officers, circular, March 27, 
1899, For. Rel. 1902, 1, 3.) 





E. Hackworrn’s Dicest Or INTERNATIONAL Law. Extracts 
From Vou. ITT 


GrRouNDS OF REFUSAL 
§ 268 


Passports are refused to those who fail satisfactorily to establish their status 
as citizens of, or as persons owing allegiance to, the United States. -See ante 
§ 267. The granting of a passport is largely a matter of discretion. . There may 
be many reasons Why a passport should be withheld even though the applicant 
establishes that he is a citizen or a national of the United States. At the present 
time this discretionary authorty is conferred by section I of the act of July 3, 
1926 (44 Stat, 887; 22 U.S. C. §211a). 


CONDUCT AND CHARACTER 


On September 7, 1906 the Legation in Peking reported that one J. H. B. had 
gone to China at the time of the relief expedition to Peking during the Boxer 
R bellion and had established himself in Tientsin; that he was notorious in 
North China as a promoter of gambiing and immoral houses; and that in the 
summer of 1904 he had become the owner of a resort at Shanghai known 
as “the Alhambra’, which developed into such an intolerable scandal that it 
had heen raided by the municipal police and J. H. B. had been charged by them 
before the American Consul General. The Department of State instructed 
the Legation not to issue a passport to him. In an opinion of December 12, 
1906 the Solicitor for the Department of State said : 

“It is stated that a passport should not be refused on account of the moral 
character of the applicant for the reason that exercise or non-exercise of a legal 
right should not depend upon the good or bad character of the applicant. That 
is in a way true. The Secretary of State does not pose as a censor of morals, 
but if the moral character of the applicant is such as seemingly to involve 
the public interest or to reflect upon the good name of the United States, no 
reason is seen why the Secretary should not exercise his discretion in with- 
holding the passport. 

“If the passport is desired to accomplish a criminal purpose it would properly 
be refused. If the passport is sought to prolong a residence in a foreign country 
and if such residence would be impossible or disadvantageous without the pass- 
port, it may well be a question for the Secretary to consider whether the occu- 
pation in which such a person is engaged is legitimate or illegitimate, judged 
either by the laws of the United States or by the laws of the applicant’s resi- 
dence, to determine whether or not the request for the passport should be 
refused. If it appears that the applicant keeps a disorderely house, or that 
he is engaged in gambling, or that he has violated knowingly, notoriously, the 
laws of his residence, it may well be that the United States may not care to 
make itself a party to such misconduct by the issue of a passport. 


a = * a 5 a” * 


“A passport is not merely evidence or prima facie evidence of citizenship. It 
is a request to a foreign government to permit the bearer of a passport “safely 
and freely to pass, and in case of need to give him or her all lawful aid and 
protection.” In other words, the passport is a request for the good offices of 
the foreign government and in this respect is in a rough way equivalent to a letter 
of introduction. 

“It may well be that we may not care to give a letter of introduction and 
request good offices for a citizen of the United States whose conduct as’ evi- 
denced by his past and present actions is likely to embarrass the United States. 
Such a case would seem to be a proper one for the Secretary to exercise his dis- 
cretion and refuse to issue of a passport.” 
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(MS. Department of State, file 1572/1-18. 

(In response to a request from the Vice Consul at Santo Domingo for a 
ruling concerning the propriety of permitting prostitutes to travel under 
the protection of an American passport, the Department in an instruction 
of Feb. 7, 1920 said that, “the causes of refusal to issue passports to 
citizens of the United States depend upon considerations applicable to in- 
dividual cases. The Department does not deem it advisable to lay down 
a general rule to govern the issuance of passports to women of such im- 
moral character, and each case, therefore, must be considered separately 
and upon its peculiar merits.” MS. Department of State, file 339.1124P18.) 

* * * the Department believes that in so far as may be consistent with the 
public interest the matter of the issue of a passport should be based on citizen- 
ship; and that generally speaking an applicant’s conduct and character do not 
enter into the case, unless the person is wanted by the legal authorities or unless 
his activities are proved inimical to the United States. 

(The Department of State to the Consul General at Guatemala, Aug. 25, 
1930, MS. Department of State, file 130 Frey, Theophilus A. 

(With reference to a suggestion by a district attorney that the passport 
requirements be revised in such manner as to prevent the issuance of 
passports to persons leaving the United States with the intention of aban- 
doning their families, the Department of State said in a letter of Apr. 
30, 1932: 

“The Department has for many years taken the position that the con- 
duct or deportment of an applicant for a passport should not, as a rule, be 
considered a justification for the refusal to issue such a document. It 
feels that the issue of an American passport should, so far as practicable, 
be conditioned solely upon the applicant’s submitting to it appropriate 
documentary evidence that he is an American citizen. It is not believed 
that the Department should deviate from this long established policy. To 
do so, as suggested by Mr. Colden, would only result in placing upon the 
great preponderance of bona fide applicants for passports undue incon- 
venience, expense and delay in order to detect an infinitesimally small 
percentage of cases involving apparent bad faith, the merits of which cases 
could only be determined finally by resort to judicial proceedings.” MS. 
Department of State, file 251.11 Georgescu, Constantine/7.) 


UNLAWFUL ACTIVITIES 


J N y W was naturalized in the Supreme Court of the Dis- 
trict of Columbia on April 28, 1900 upon the basis of evidence purporting to 
show that he was born in the Argentine Republic in 1869 and had emigrated to 
the United States in 1893. He left the United States in 1904, going first to Turkey 
and subsequently to Egypt where he took up his residence and established a 
newspaper. With a despatch of December 16, 1906 the Diplomatic Agent and 
Consul General at Cairo submitted substantial evidence indicating that W 
had been engaging in blackmail activities against a number of important public 
officials in connection with the publication of his newspaper. Subsequently with 
a despatch of December 16, 1907 he submitted a passport application executed 
by W and stated that he had refused to issue a passport. The Depart- 
ment of State approved this action, saying, however, that such refusal implied 
no denial of W ’s American citizenship and that he remained “entitled to 
protection in the enjoyment of all rights which inure to him from the mere fact 
of American citizenship”. In an instruction of April 27, 1907 to the Minister 
in Buenos Aires on the same case the Department explained: 

“The issuance of passports is a discretionary act on the part of the Secretary 
of State, and he may, for reasons deemed by him to be sufficient, direct the 
refusal of a passport to an American citizen; but a passport is not to be refused 
to an American citizen, even if his character is doubtful, unless there is reason 
to believe that he will put the passport to an improper or unlawful use. The 
causes of refusal to issue passports to citizens depend upon considerations appli- 
eable to individual cases and are not the subject of general rules. In the case 
of W the passport was refused under the instructions of this Department 
because W. was engaged, as the evidence showed, in blackmailing projects, 
and was disturbing or endeavoring to disturb the relations of this country with 
the representatives of foreign countries.” 

(MS. Department of State, file 2751/3, /4, /10, /15; ibid. 130W141/40-52. 
See also 1907 For. Rel., pt. II, pp. 1076-1083. 
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(Subsequently the Department referred W *s case to the Department 
of Justice for the initiation of appropriate proceedings for the cancelation 
of his certificate of naturalization under the provisions of section 15 of 
the act of June 29, 1906, His certificate was canceled by the Supreme 
Court of the District of Columbia on Jan. 5, 1911, on the ground that he 
had obtained his naturalization by fraud as he had taken up permanent 
residence abroad within five years after his naturalization in the United 
States. 

(In the case of a person reported to be a “card sharp and confidence man, 
and recognized as such by the police”, the Department of State declined to 
issue him a passport on Dec. 7, 1908, saying that if it were issued “it might 
be used by him in furthering his fraudulent transactions’. MS. Department 
of State, file 8757/470. 

(“* * * no one is entitled to our protection when he is engaged in mach- 
inations against a friendly government, as to afford such protection would 
amount to shielding him from the consequences of his unlawful acts or 
even assisting him in performing them’. The Second Assistant Secretary 
of State (Adee) to the Consul at Turks Islands, West Indies (Howells), 
MS. Department of State, file 4460.) 


CONVICTION OF CRIME 


* * * there is no law or printed regulation specifically prescribing the action 
to be taken upon the passport application of a person who may have been con- 
victed of a crime which does not involve the loss of citizenship. It is the practice 
of the Department to decide each case of that character upon due consideration 
of all the available evidence relating to it and with proper regard to the interests 
of the public as well as to the rights of the individual applicant. 

(The Assistant Secretary of State (Olds) to the Attorney General 
(Sargent), June 25, 1926, MS. Department of State, file 138/2110.) 

* * * Tf an officer has any doubt as to the loyalty of an applicant for a service 
passport or if it is suspected that such applicant intends to commit crime or 
otherwise to bring grave discredit on the United States as an evader of justice, 
a political adventurer desiring or intending to take part in the political or 
military affairs of a foreign government in ways which would be contrary to 
the policy or inimical to the welfare of the United States, or is a revolutionary 
radical, the issue of a service passport should be declined and the application 
should be forwarded to the Department with a statement of the facts in the 
case. If it is considered that an exigency exists which would warrant the 
issue of a passport promptly and if, after investigation, it is concluded that the 
doubt or suspicion is not justified, the officer may in his discretion report the facts 
to the Department by telegraph at the expense of the applicant. 

(Consular Reg. U. S. sec. 150, n. 13 (d¢), Aug. 1930. 

(“* * * the object of that section [sec. 150, n. 13 (d), supra] is to give 
the Department an opportunity to go into the cases of certain classes of 
persons before issuing passports. It was not contemplated that passports 
should not be issued to all persons coming within these classes. * * * The 
conduct or deportment of an applicant has not been made the subject of 
discretionary regulations, except that the applications of certain classes of 
persons must be examined by the Department. If a person has committed 
a wrongful act, it is the view of the Department that it is a matter for the 
cognizance of the law of the place of their sojourn abroad, or, if in the 
United States, of the law of this country. Even when accused of a crime 
or offense in a foreign country, a citizen of the United States would be 
entitled to certification of his status as an American citizen. While the 
Department does not desire that consular officers aid or abet a person who 
has committed a crime or offense to escape justice and consequently does 
not desire that a passport be issued when the sole purpose of the applicant 
in applying for such document is to enable him to flee the country in order 
to escape justice, it is of the opinion that ordinarily the matter of detain- 
ing a person charged with the commission of a crime or offense rests with 
the authorities in the place the crime or offense is alleged to have occurred.” 
The Department of State to the Consul General at Warsaw, Oct. 30, 1929, 
MS. Department of State, file 130 P , L———. 

(“* * * generally speaking it has not been the practice of the Department 
to refuse ultimately to issue passports to American citizens in foreign 
countries who desire to return to the United States for permanent residence 
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and who are suspected of having tiolated the passport or other laws of this 
country or known to have done so. The Department would of course refuse 
to issue passports to such persons for ptirposes other than direct travel to 
the United States, where upon arrival they would be subject to criminal 
prosecution for the alleged offenses. 

(“While the above procedure has been generally followed the Department 
in a few cases has refused to issue a passport to a person implicated in a 
passport fraud where there was reason to believe that the passport appli- 
cation had not been executed in good faith for the purpose of permitting the 
applicant to return to the United States and that the passport, if issued, 
would fall into the hands of an unauthorized person.” 

(The Department of State to the Consul at Palermo, Mar. 18, 1933, MS. 
Department of State, file 130 A———__, R—_. 

(Passport facilities may be denied to persons who have committed crimes 
in this country and fled to foreign countries. MS. Department of State, file 
130 8 » L————. 

(Under instructions from the Department of State the Vice Consul in 
charge at Puerto México, under date of May 1, 1928, advised one Maurice 
Roud as follows concerning the reasons for the refusal of a passport to him: 

(“You had been indicted in the United States in connection with certain 
activities leading to the smuggling of liquor from Habana into the United 
States, and the passport was refused to you on account of the charge 
pending against you. 

(“Passports are issued in the discretion of the Secretary of State, and the 
Department of State must adhere to its original decision to decline to issue 
to you a passport for travel abroad.” 

(MS. Department of State, file 130 Roud, Maurice.) 

(“While the Department is very reluctant to issue a passport to any person 
who may be deserting his wife and infant children, it does not seem that you 
would be warranted in withholding indefinitely the issue of a passport to 
Mr. B unless he is enjoined from leaving Poland by an appropriate 
court order. It is suggested that you explain this to the appropriate Starosta 
and that you advise him that the same rule is applied by the Department 
in the cases of persons applying for passports in this country.” The Depart- 
ment of State to the consular officer in charge at Warsaw, Aug. 17, 1937, MS. 
Department of State, file 130 B., W. 

(Nemesio San Juan was found guilty by the American Consular Court in 
Cairo on a charge of fraudulent alteration of an American passport and on 
June 10, 1936 was sentenced to six months’ imprisonment. In an instruction 
of Sept. 25, 1936 authorizing the issue of a new passport to him, the Depart- 
ment said : 

(“You are hereby authorized to issue a passport to the applicant to he 
yalid for a period of one year upon his release from prison. The applicant 
should be warned that any further violation by him of the passport laws 
of the United States may result in the denial to him of passport facilities 
of this Government.”” MS. Department of State, file 130 San Juan, Nemesio.) 

With its despatch of March 8, 1935 the Legation at Bern transmitted to the 
Department of State a copy of a letter from the Secretary General of the League 
of Nations enclosing a resolution by the Advisory Committee on Traffic in Opium 
and Other Dangerous Drugs regarding the use made of passports by drug traf- 
fickers and requesting that the Secretariat be informed of any action the Govern- 
ment of the United States might be able to take in the matter. The Department 
replied: © 

“The American Government is not unmindful of the fact that many persons 
engaged in the illicit traffic in narcotic drugs resort to almost every conceivable 
irregularity in order to obtain passports, to have them renewed, extended or 
amended, and make alterations in passports in order that they may be used by 
persons other than those to whom they were issued. * * * 

“With regard to the matter of issuing passports, there is close and direct coop- 
eration between the passport issuing authority and the services charged with the 
suppression of illicit traffic in narcotic drugs and similar cooperation with the 
police authorities engaged in the suppression of other offenses. For some time 
past the American Government has directed its efforts to preventing the issue of 
passports based upon applications supported by fraudulent certificates of birth, 
baptism, and naturalization, or affidavits to establish birth in circumstances under 
which American citizenship is acquired. 
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“Whenever it has been practicable todo so the American Government, through 
its consular representatives abroad, has undertaken to examine the American 
passports of certain classes of, persons who allege that they. are .American 
citizens and are about to. embark for the United States. . Such examinations 
have from time to. time disclosed the fraudulent obtention of passports. and 
the fraudulent use of passports issued to persons other than those who bore 
them. All such cases have been carefully and thoroughly. investigated and 
whenever. the facts disclosed by such investigation seemed to warrant it the 
eases have» been presented through the appropriate channels tothe judicial 
authorities for indictment and preseeution under the various laws: of the United 
States relating to perjury and violation of the passport laws... In such. cases 
not only has the passport issuing authority recommended vigorous prosecution 
but it has almost invariably suggested that the prosecuting attorneys .in.the 
event of conviction urge upon the courts the imposition of penalties .com- 
mensurate with the offense in order effectively to discourage future similar 


-attempts to perpetrate fraud upon the United States in connection with .pass- 


ports.” 
(MS. Department of State, file 500.C1197/831. ) 


PAROLED CRIMINALS 


The Department understands that. you have been serying a sentence in the 
Ohio Penitentiary for the theft of an automobile and that you were recently 
paroled by the, Governor of Ohio on the condition that you leave the United 
States on or before January 26, 1921. 

You are informed that under the immigration laws of this country aliens 
who have been convicted of a crime involving moral turpitude are not per- 
mitted to enter the United States. Moreover this Government has on. several 
occasions protested against the action of the authorities of foreign Govern- 
ments in sending persons convicted of a crime to the United States or in 
pardoning them upon the condition that they come to this country. Canse- 
quently, and in view of the condition upon which your parole was granted, 
the Department cannot consistently and in accord with international comity 
issue a passport to you enabling you to proceed to a friendly country. Your 
application is therefore refused. However, after you have served your sentence 
or received an unconditional pardon, the Department will gladly reconsider your 
application upon the receipt of a request from you. 

(The Second Assistant Secretary of State (Adee) to V———_- S. C—-——_,, 
Feb. 18, 1921, MS. Department of State, file PC 1-21-6939.) 

(“It is understeod that on April 21, 1930, you were sentenced to the peni- 
tentiary on a criminal charge for an indeterminate period, with a maximum 
of three years; that you were committed on the date mentioned to the New 
York County Penitentiary, and that on October 21, 1930, you were released 
on parole, one of the conditions of which requires that you report peri- 
odically to the Parole Commission of New York City. As it is the practice 
of the Department not to issue passports to persons who have been con- 
victed on criminal charges and who are still on parole, the Department 
cannot consistently issue a passport.to you.” The Chief of the Passport 
Division (Mrs. Shipley) to W— E. F —,. Jan. 5, 19382, MS. De- 
partment of State, file 130 F————,. W————_ E.. 








USE OF FOREIGN PASSPORTS 


* * * Tf an applicant for a Departmental ‘passport has not had an American 
passport he should be questioned as to the dates and places of his foreign resi- 
dence and the nature of the document upon which he last left the United States, 
or upon which he traveled on any previous journeys. If he used a foreign pass- 
port it should be' fully described under “identifying documents,” giving at least 
the date and place of issue and the nationality asserted as that of the person to 
whom issued. The applicant should be required to submit an affidavit explain- 
ing his action in using a foreign passport. 


* * * - 7 * a 
The affidavit*should not be accepted if executed in a perfunctory or‘ routine 
style; it should be clear and definite as to dates, places, and names and addresses 


of persons concerned, particularly as to foreign consular ‘officials Stationed in 
the United States and notaries public and steamship agénts in the United States 
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who advised or assisted the applicant. Consular officers should not furnish typed 
forms containing statements and explanations; this practice should be discon- 
tinued wherever it has been adopted. The foreign passport should accompany 
the application for a departmental passport, and vague statements as to the loss 
of a foreign passport should not be accepted as a matter of course, as the necessity 
for the safekeeping of these documents is well known, especially to persons of 
European birth or ancestry. 

The use of a foreign passport is not of itself sufficient grounds under the 
existing laws for the disapproval of an application for a passport or for registra- 
tion as an American citizen, provided that no oath of allegiance was taken to 
a foreign government. 

In the absence of a statute expressly authorizing the cancellation of the 
naturalization of an American citizen who uses a foreign passport, the Depart- 
ment has discontinued its former practice of recommending the institution of 
cancellation proceedings in such cases. Whenever the circumstances warrant it, 
however, the application for a passport or for registration of such persons should 
be accompanied by a report of fraudulent naturalization prepared in accordance 
with the provisions of section 145 of these Regulations. The use of the foreign 
passport by the person who is the subject of the report might well be mentioned 
therein as an incident but it can not be made the sole ground for the execution 
of the report. 

(Consular Reg. U. 8. sec. 155, n. 14, Aug. 1930. See the Second Assistant 
Secretary of State (Adee) to diplomatic and consular officers, no. 754, Oct. 
27, 1920, MS. Department of State, file 138/1361b; Department of State, 
Compilation of Certain Departmental Circulars Relating to Citizenship, etc. 
(1925) 90-92; Mr. Adee to the Chargé d’Affaires ad interim in Rome (Jay), 
no. 1110, Apr. 24, 1920, MS. Department of State, file 130C8159; the Director 
of the Consular Service (Carr) to the Consul at Vladivostok (Caldwell), 
no. 275, Apr. 1, 1919, ibid. 130Sh421; Mr. Adee to Mr. Jay, no. 774, Sept. 21, 
1918, ibid. 138/766.) 

The Department views with disapproval the use of a foreign passport, whether 
it be diplomatic, special, official, or otherwise, by an American citizen. It 
particularly objects to the use by an American citizen of a passport issued by 
a foreign government describing such citizen erroneously as a citizen of the 
foreign country by which the passport is issued. Ordinarily the Department 
considers that an American citizen by the use of a foreign passport describing 
him as a foreign citizen forfeits his right, at least while he continues to use 
it, to recognition and protection as a citizen of the United States. Accordingly, 
the Department considers that he should not bear an American passport while 
he continues to use a diplomatic passport issued by the Nicaraguan Government. 

(The Assistant Secretary of State (Carr) to the Minister in Nicaragua 
(Lane), Mar. 26, 1935, MS. Department of State, file 811.111 Diplomatic/ 
6617. 

(“The Department does not view with approval the use by an American 
citizen of a foreign passport whether diplomatic or otherwise. It is as- 
sumed that the Panamanian passport describes Mr. Miller as an American 
citizen and it is felt that an American passport is the proper documenta- 
tion for him. It is noted that Mr. Miller intends to obtain diplomatic visas 
on his Panamanian passport for his contemplated travel and that he 
desires an American passport only to prove his nationality should this be 
n ry. 

(“* * * Mr. Miller may be informed that such a passport will be issued 
to him only if it is to be used as a travel document. The Department has 
no objection to his use of a letter from the Panamanian authorities show- 
ing his status as honorary consul of Panama.” 

(The Department of State to the Consul General at Mexico City, Dec. 
3, 1934, MS. Department of State, file 130 Miller, Tom B. See also the 
Chief of the Passport Division (Mrs. Shipley) to Ercole H. Locatelli, 
Apr. 23, 1988, ibid. 130 Locatelli, Ercole Hermando. ) 


AMERICAN WIVES OF ALIENS 


In a circular instruction of July 15, 1986 with reference to the citizenship 
status of American women married to aliens or whose American husbands 
have become naturalized in a foreign country since the date of the act of 
Congress of September 22, 1922, the Department of State said regarding the 
matter of passports for such women: 





| 
| 


necame Sut oO 


THE RIGHT TO TRAVEL 315 


The matter of the obtention and use of a foreign passport on the part of a 
woman in the class under discussion is complicated by the fact that under the 
law of the foreign state of which she is considered a national she is often 
required to obtain and use a passport of that state. In many cases, even 
though she is not required to obtain a passport of such foreign state, she is 
included in the foreign passport issued to her husband. In some cases the 
obtention and use of a foreign passport may be dictated by questions of con- 
venience and the difference between the cost of an American passport and the 
cost of a foreign passport. The Department is unable to lay down any definite 
rule With regard to the question whether or not the right to receive the pro- 
tection of the United States should be withdrawn from a woman of the class 
under discussion merely because she has obtained and used a passport of the 
country of which she is considered a national by reason of her marriage to a 
national thereof, or by reason of the naturalization or reacquisition of the 
nationality of that country on the part of her husband. Each such case must 
be decided by the Department in the light of the particular facts. In forward- 
ing the application for a passport or for registration of such a woman the 
officer before whom the application is executed should set forth the circum- 
stances surrounding the obtention and use of the foreign passport or passports 
and should express his opinion whether such obtention and use indicates a lack 
of loyalty to the United States or is due to other circumstances. The Depart- 
ment desires, however, that the foreign passport be surrendered if a woman 
desires to be considered and documented as an American citizen. The only 
exception to this rule is where the country of the husand’s allegiance refuses 
to acknowledge the American citizenship of the wife. 

(MS. Department of State, file 130W84/724.) 

(“. . . The Department does not intend to authorize the issue of an 
American passport or the registration of an American woman in an Ameri- 
can consulate if she has obtained or is included in a foreign passport until 
such passport has been surrendered or amended to exclude her name. As 
stated in the last sentence of that paragraph : 

(“‘The only exception to this rule is where the country of the husband’s 
allegiance refuses to acknowledge the American citizenship of the wife.’ 

(“Replying specifically to your inquiry, you are advised that if an Ameri- 
can woman applicant for the issue or renewal of a passport is unwilling 
to surrender her foreign passport, she should not be issued a passport or 
the passport held by her should not be renewed for a further period. The 
passport presented for renewal should be retained in your office. The 
woman concerned may be advised that the Department considers it incon- 
sistent for a citizen of the United States desiring to be recognized and 
protected as such to be in possession of a passport describing her as a 
citizen of the United States and at the same time be in possession of a 
passport describing her as a citizen or subject of a foreign state. Of 
course, where the country of the alien husband’s allegiance holds that 
the wife is a citizen of such country and requires her to bear a passport 
as such, circumstances might require or a sense of loyalty to the United 
States might dictate the desirability of her being in possession of an 
American passport in addition to the foreign passport. 

(“When an American woman is willing to surrender her foreign passport 
in accordance with suggestions made to her by a Foreign Service officer 
in the light of the Department’s circular instruction of July 15, 1936, she 
should be advised to surrender it to the nearest consular officer or other 
appropriate authority of the country by which it was issued, obtaining if 
possible a receipt therefor. American passports which may be surrendered 
by American women married to aliens may be retained in your office during 
the period of their potential validity, after which they may be destroyed.” 

(The Department of State to the Consul at Rangoon, India, June 21, 1937, 
MS. Department of State, file 130 Macgregor, Margaret Beehler.) 

In an instruction of April 7, 1936 the Department of State disapproved the 
action of the Consul General at Stuttgart in issuing a service passport to Mrs. 
Luisa B. Sanger, a native-born American citizen, who, subsequent to her marriage 
in 1926 to a German citizen, had resided in Germany and had voted in all 
elections there subsequent to her marriage and who, at the time of her 
application for an American passport, had in her possession a German 
passport which she desired to retain. Although holding that Mrs. Sanger 
had not lost her American citizenship by her marriage to a German 
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citizen and subsequent performance of the acts described, the Depart- 
ment said that “in the circumstances, the Department does not consider that 
Mrs. Sanger is entitled to receive the protection of the United States while 
continuing to reside abroad and you are, therefore, instructed to communicate 
with and request her to surrender the service passport issued to her by your 
office on March 20, 1935. The passport may be retained in your office and if, 
during the period of its potential validity, Mrs. Sanger convinces you that she 
has made definite arrangements to return to the United States for permanent 
residence, it may be made valid for that purpose. It should not be made valid 
for any other purpose without the express authorization of the Department. 
Mrs. Sanger’s German passport above referred to is returned herewith. The 
Department sees no objection to the return of this document to her. Should 
she in the future apply in your office for a visa of the enclosed German passport 
or any other German passport in order to visit the United States temporarily, 
it should be borne in mind that she is not considered to have lost her American 
citizenship and, consequently, is not eligible to obtain a visa as an alien. In 
such event there would be no objection to your advising her to consider the 
desirability of the preparation of an affidavit of identity corresponding in 
general to the type described in circular instruction Diplomatic Serial No. 
2218 of August 29, 19382, appropriately amended to show her status as a native 
citizen of the United States. The Department would have no objection to your 
granting her a so-called visa as provided for in the circular instruction just 
mentioned.” 

(MS. Department of State, file 1380, Sanger, Luisa B. 

(“You are authorized to use your own discretion in suggesting the use of 
such affidavits [visaed affidavits for travel abroad] to persons whose appli- 
eations for passports have been disapproved. In each case where such a 
suggestion is offered you should point out to the person concerned that 
the possession of the affidavit is not evidence that he is entitled to the 
protection of this.Government.” The Department of State to the Consul 
General at Paris, Apr. 4, 1930, MS. Department of State, file 130 Courtney, 
Dolores. 

(“...It appears that Mrs. Southwood desires to continue to use a British 
passport and does not desire to apply for an American passport for the 
purpose of making a visit to the United States. Your request to be 
informed whether in cases of this kind a visa on a travel affidavit prepared 
along the lines indicated in the Department’s Circular Instruction of August 
29, 1932, and setting forth that the affiant cannot procure an. American 
passport for the reason that she refused to surrender her British passport 
may be granted. 

(“No objection is seen by the Department to your granting a visa on a 
personal affidavit in cases of the kind described and you are authorized 
to do so in the case of Mrs. Southwood.” 

(The Department of State to the consular officer in charge at Nice, Apr. 
3, 1939, MS. Department of State, file 130 Southwood, Alda, L. W.) 


PARTICIPATION IN POLITICS 


A passport may be denied on the ground of the applicant’s participation in 
local politics where it appears that such participation is of a character to indicate 
that he has identified himself with the local life of the community in which he 
lives and consequently is no longer in a position to discharge his obligations as 
an American citizen. 

(See Consular Reg. U. S. sec. 155, n. 12, Aug. 1930. 

(“In view of the fact that Mr. Springer is considered a citizen of Nic- 
aragua; that he has resided in that country since birth with the exception 
of a short visit to the United States; that he has held public offiee in 
Niearagua; and that he has no definite intention to return to the United 
States to perform those duties of citizenship which are reciprocal with the 
right to receive the protection of the United States, the Department is of the 
opinion that it would not be justified in returning the above mentioned 
passport to him [issued by the Department Sept. 23, 1930]. It may be added 
that in its opinion his action in accepting public office in Nicaragua as a 
citizen of that country indicates such an identification with the country 
that it raises a serious doubt whether in any circumstances this Govern- 
ment could rightfully extend protection to him as a citizen of the United 
States especially since’ while within the jurisdiction of Nicaragua the claim 
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of that country to his allegiance would seem to be superior to that of the 
United States. However, if at any time Mr. Springer should seek the pro- 
tection of this Government, the facts should be presented to the Depart- 
ment.” The Department of State to the Vice Council at Managua, June 25, 
1934, MS. Department of State, file 130 Springer, Henry Franklin, Jr. See 
the Acting Secretary of State (Carr) to the Consul General at Berlin 
(Messersmith), June 27, 1933, ibid. 1830 Harthan, John Ferdinand. 

(With respect to the case of Stephen Stupak, who was born in the United 
States in 1899 of Czech parents and who had resided in his parents’ native 
country from 1905 unil 1925, the Department of State said: 

(“By remaining in Czechoslovakia for a number of years after coming of 
age and by participating as a voter in the political life of that country, Mr. 
Stupak has manifested a practical election of Czechoslovak nationality and 
has placed himself in a position where he cannot reasonably call upon the 
Government of the United States for protection. Therefore, the Department 
declines to grant him a passport.” MS. Department of State, file 130St.988.) 


FOREIGN MILITARY SERVICE 


Edgar Guerard Hamilton was born in the United States on November 19, 1894. 
The Department of State, having received a report that he was an officer of the 
French Foreign Legion fighting in Morocco, sent the following instruction to the 
Consul at Casablanca, Morocco, on March 30, 1934, in anticipation of a possible 
application for a renewal of his American passport: 

The Department is of the opinion that during the time an American citizen 
voluntarily serves in the military or naval forces of a foreign state he should 
not be furnished an American passport, since while engaged in such service 
he owes a temporary allegiance to the foreign country in whose army or navy he 
serves and, in general, should look to it for protection. 

The Department is accordingly of the opinion that Mr. Hamilton is not 
entitled to bear a valid passport so long as he maintains the status of a member 
of the military foree of a foreign country. You are, therefore, instructed not 
to renew Mr. Hamilton’s passport should he apply to you for renewal while in 
such service. However, as Mr. Hamilton has the status of a citizen of the 
United States he may be registered as such in your office but a certificate of 
registration should not be issued to him so long as he maintains the status 
of a member of the military service of a foreign state. In case he should call 
upon you for protection during the period of his service, which is deemed un- 
likely in the circumstances, the facts should be presented to the Department for 
its consideration, 

If at the termination of Mr. Hamilton’s service in the French Foreign Legion 
he should desire to obtain a passport to enable him to travel abroad or to return 
to the United States, such a document may be issued to him. However, care 
should be exercised in order to determine beyond a reasonable doubt that Mr. 
Hamilton has severed his membership in the French Foreign Legion and is not 
engaged as an officer or otherwise in the military service of the French Gov- 
ernment. 


(MS. Department of State, file 130 Hamilton, Edgar Guerard. See Con- 
sular Reg. U.S. sec. 155, n. 18, Aug. 1930. 

(“Although it appears from Mr. Quarello’s passport application that 
he probably acquired Italian nationality at birth under Italian law and the 
right of the Italian government to claim his allegiance cannot well be 
questioned in view of his residence in Italy since 1919 nevertheless as he 
also has the status of a native American citizen the Department is of the 
opinion that at any time prior to his actual induction into the Italian Army 
for active military service, he is entitled to receive a passport valid for 
his immediate return to this country. In issuing such a passport to Mr. 
Quarello, you should warn him that the document will not serve to protect 
him from punishment for violation of the laws of Italy of which country 
he appears to have the nationality.” The Department of State to the 
Consul at Turin (Heard), Dec. 18, 1931, MS. Department of State, file 130 
Quarello, Aurelio. For further material concerning the status of persons 
having dual nationality, see ante § 255.) 
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FOREIGN GOVERNMENT SERVICE 


In reply to an inquiry from the Consul at Par&, Brazil, as to whether the 
office should extend protection to certain American citizens who had entered 
the service of the Colombian Government, the Department of State advised in 
1933 that “if the persons in question have not taken an oath of allegiance 
to a foreign government they may not be considered as having jeopardized their 
status as American citizens by the above-mentioned service. However, such per- 
sons may not be provided with certificates of registration or valid passports 
during the period of their service on Colombian public vessels.” 

(MS. Department of State, file 130 Vishak, Joseph.) 


RESIDENCE ABROAD 


The policy of the Department of State with respect to the issuance of passports 
to persons permanently residing abroad was set forth in a circular instruction 
of July 26, 1910: 

“In each case of an American permanently residing abroad, it will be necessary, 
before deciding as to his right to protection, to determine among other things 
whether he maintains an actual connection with the United States, and a true 
allegiance thereto, or whether he has practically abandoned this country and iden- 
tified himself with the political community of the land in which he resides; and 
while, as to questions arising in regard to registration and the issuance of pass- 
ports, a lack of intention to resume residence in this country may, upon matters 
relating to protection as American citizens, still raise a presumption of expatria- 
tion, such presumption shall not be considered as conclusive, but the person con- 
cerned shall be given an opportunity to show that he is still a true citizen of the 
United States. In this connection are to be considered the cause of the foreign 
residence, participation in the politics of the country of residence or abstention 
therefrom, ties of family, business, or property maintained with this country, 
and, in the case of a married man, the original nationality of the wife and the 
mode of raising the children, and finally the general conduct of the person in 
question. It is impossible to lay down a general rule which will be applicable 
to every case which arises, and each case must be decided upon its peculiar merits. 
You will, therefore, not finally refuse a passport or registration certificate to any 
person belonging to the class under consideration until you shall have been 
authorized to do so by the department after a full presentation of the pertinent 
facts.” 

(MS. Department of State, file 136.1/Orig.; Department of State, Compila- 
tion of Certain Departmental Circulars Relating to Citizenship, etc. (1925) 
32. With further reference to the status and right to protection of native 
citizens resident abroad, see ante § 251. See also the Secretary of State 
(Hull) to the Consul General at Prague (Cox), Oct. 20, 1937, MS. Depart- 
ment of State, file 130 Hirsch, Siegfried; the Acting Chief of the Passport 
Division (Seanlan) to Milton Leibowitz, Nov. 16, ibid. 130 Gross, Arthur. 

“In view of the American birth of Renato De Lorenzo the refusal of a 
passport to him could not be justified despite the fact that he may not be 
in a position to show that his friends in the United States are willing and 
able to take care of him upon his arrival in this country.” The Department 
of State to the consular officer in charge at Venice, June 23, 1938, MS. Depart- 
ment of State, file 130 Lorenzo, Renato De. 

(“* * * since it appears that you were born with both American and 
Chinese nationality, that you have spent approximately forty years of your 
life in China, that you have taken no steps to establish a permanent resi- 
dence in the United States and that you now desire to go abroad for a 
further indefinite period, the Department is of the opinion that it would not 
be warranted in extending to you further protection as an American citizen, 
should you go abroad at this time. Your application for a passport is 
therefore disapproved. In this connection it is pointed out that citizenship 
involves duties and obligations as well as rights and that the correlative 
right of protection by the Government may be waived or lost by long con- 
tinued avoidance of the performance of the duties of citizenship.” The 
Chief of the Passport Division (Mrs. Shipley) to Hue Gar Foo, Feb. 6, 1936, 
MS. Department of State, file 130 Hue Gar Foo. With further reference 
to the status of persons having dual nationality who have resided for a long 
period of time in the country of their second nationality, see ante §255.) 
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REFUSAL TO TAKE OATH 


Since Miss Kaun is opposed to taking an oath of allegiance to the United 
States rather than to taking an oath in the particular form set forth in the 
passport application form, the Department is obliged to decline to authorize 
the issuance of a passport to her. 

(The Department of State to the Consul General at Berlin, Nov. 22, 1934, 
MS. Department of State, file 180 Kaun, Ella.) 


CONSENT OF PARENT OR GUARDIAN 


A passport may be refused to a minor if objection is raised to its issuance by 
the parent or guardian having custody of such minor. 

(MS. Department of State, file 130.02 Farah, Charles B. See ibid. 130 

Steiger de Champeon, John. On the subject of “Minors”, see ante § 255.) 


DISHONORABLE DISCHARGE 


The fact that a person has received a dishonorable discharge from the armed 
forces of the United States does not constitute sufficient reason for declining 
to issue a passport. 

(MS. Department of State, file 1388/3250. ) 


INSANITY 


“* * * as a general rule the Department bases the issue of a passport on 
purely citizenship grounds, although this is not an inflexible rule and is modi- 
fied in individual cases based upon the particular facts in each case. Obviously 
neither the Department nor a Foreign Service Officer is competent to decide 
whether or not a person is mentally unbalanced; and where this fact has been 
established in the usual way, the Department does not issue a passport except 
upon petition of the legally appointed guardian.” 

(The Department of State to the Consul General at Barcelona, Nov. 18, 
1933, MS. Department of State, file 1388/3224.) 











F. Srare DerartMent MemoranpbD. 


[| Memorandum by John J. Scanlan, Technical Adviser and Assistant 
Chief, Passport Division. Subject; Discretionary power of Secre- 
tary of State to refuse passports (prepared in 1939 after Supreme 
Court decision of May 29, 1939, in case of Marie Elizabeth Eig.) | 


REFUSAL OF PASSPORT ON GROUND OF NONCITIZENSHIP SUBJECT TO JUDICIAL REVIEW 


The Supreme Court of the United States in the case of Perkins et al. v. Elg, 
on May 29, 1939, held that the refusal by the Secretary of State to issue a pass- 
port on the ground of noncitizenship is subject to judicial review. After finding 
the petitioner to be a citizen, the Court, while upholding the discretionary power 
of the Secretary of State to issue or withhold a passport, included the Secretary 
of State in a declaratory judgment which would “preclude the denial of a pass- 
port on the sole ground that Miss Elg had lost American citizenship.” 

Section 4075 of the Revised Statutes as amended by the act of June 14, 1902, 
provides : 

“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued and verified in foreign countries by such diplomatic or 
consular. officers of the United States, and by such chief or other executive officer 
of the insular possessions of the United States, and under such rules as the Presi- 
dent shall designate and prescribe for and on behalf of the United States: and 
no other.person shall grant, issue, or verify any such passport. Where a legation 
of the United States is established in any country, no person other than the 
diplomatic representative of the United States at such place shall be permitted 
to grant or issue any passport, except in the absence therefrom of such repre- 
sentative.” 

On July 3, 1926, section 4075 of the Revised Statutes as amended was repealed 
and there was substituted the following provision : 

“The Secretary of State may grant and issue passports and cause passports to 
be granted, issued, and verified in foreign countries by diplomatic representatives 
of the United States and by such consuls general, consuls or vice consuls when in 
charge, as the Secretary of State may designate, and by the chief or other execu- 
tive officer of the insular possessions of the United States under such rules as the 
President shall designate and prescribe for and on behalf of the United States 
and no other person shall grant, issue or verify such passports (22 U. S. C. 211).” 

It will be seen from both of the sections of law quoted that the word “may” 
rather than “shall” is used, which the Department of State has consistently 
held, authorizes rather than requires the Secretary of State to issue passports or 
cause such documents to be used. This position has been approved by several 
opinions of the Attorneys General. 

In considering the question whether certain persons residing in the island 
of Curacao were citizens of the United States and were entitled to have passports 
issued to them, Attorney General Hoar in an opinion of June 12, 1869, while 
holding that the persons in question were citizens of the United States, stated: 

“T understand a passport to be a certificate of citizenship, and that a person 
receiving it is certified to be entitled to such protection as the Government can 
give to its citizens in foreign countries. * * * I do not understand that the grant- 
ing of passports from your Department is obligatory in any case, but is only 
permitted where it is not prohibited by law.” (Op. Atty. Gen. Vol. XIII, p. 92.) 

The question as to the duty of the Secretary of State regarding the issue of 
passports to citizens was passed upon by Attorney General Knox on August 29, 
1901, in the case of Ng Faun. Two questions were presented to the Attorney 
yeneral by the Secretary of State: (1) whether the applicant was a citizen 
of the United States; and (2) whether in the event of his being a citizen, it 
was the duty of the Secretary of State to issue him a passport. The Attorney 
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‘General “held the ‘first question should be answered in the affirmative; the sec- 
-ond, in the negative. 

“The Act of Congress which defines your duty in the matter of the issuance 
of passports expressly says ‘the Secretary of State may grant and issue pass- 
‘ports.’ The provision, therefore, is not in terms mandatory, and I know of no 
‘law which gives to the citizen a right to a passport. 

* * * * * . a” 


“Without expressing any opinion as to whether a passport should be granted 
to Ng Faun, I advise you that it may, in your discretion, be granted or with- 
cheld.” (Op. Atty, Gen. Vol. XXIII, p. 511.) 

The same view was expressed by the Circuit Court of Appeals, Eighth Circuit, 
in the case of Miller, Alien Property Custodian, et al. v. Sinjen (289 Fed. 388) 
April 23, 1923. The case had to do with the question whether Sinjen was to be 
regarded as a citizen of the United States and so entitled to the return of 
property held by the Alien Property Custodian. The Department of State had 
refused to issue a passport to Sinjen because the presumption of expatriation 
‘had arisen against him. The court stated: 

“But in the case at bar a finding that plaintiff had ceased to be a citizen of 
the United States was not necessary to the action of the State Department in 
denying him a passport, for the reason that the granting of a passport by the 
United States is, and always has been, a discretionary matter; and a passport, 
when granted, is not conclusive, nor is it even evidence, that the person to whom 
it is granted is a citizen of the United States. Urtetiqui v. D’Arcy, 9 Pet. 692, 
9 L. Kd. 276; In re Gee Hop (D. C.) 71 Fed. 274; Edsell v. Mark, 179 Fed. 292, 
103 C. C. A. 121; 23 Op. Attorneys General 509. This has been the law both 
prior to the passage of any statute relating to the granting of passports, as well 
as subsequent to such statutes, now embodied in Sections 4075 et seq. Revised 
Statutes (Comp. St. Section 7623 et seq.) (289 Fed. 394, 395). 

In the case of Margaret Johl, as next friend of Mattias Schlechter, against 
Cordell Hull, Secretary of State, the petitioner sought a judgment declaring 
Mattias Schlechter to be a citizen. A passport had been refused on the ground 
that Schlechter had been expatriated by his naturalization in Rumania as a 
minor through his mother’s acquisition of Rumanian nationality. The motion 
to dismiss declared in part, “2. The declaration shows on its face that this court 
is not empowered to grant the relief prayed for against the defendant, because 
the action sought to be compelled involves the exercise of judgment and discre- 
tion by the defendant in matters committed to his care as Secretary of State, 
in that the declaration seeks to have this court declare that plaintiff is a citizen 
of the United States so that a passport may be secured.” The United States 
District Court for the District of Columbia on November 17, 1939, granted the 
motion for dismissal for the stated reason that “the issuance of a passport is a 
discretionary matter beyond the control of the judiciary.” 

The factual situation in Perkins et al. v. Elg was very similar. In 1936, the 
Department of State had refused to issue a passport to Marie Elizabeth Elg on 
the ground that she had lost her American citizenship. Born in the United 
States, Miss Elg had become a Swedish subject through the reacquisition of 
Swedish nationality by her father during Miss Elg’s minority. The Department 
of Labor notified Miss Elg that she was illegally in the United States and 
requested her to leave under penalty of deportation. Miss Elg filed a bill for 
declaratory judgment to establish her American citizenship and for a mandamus 
to compel the Secretary of State to issue her a passport. The District Court 
of the United States for the District of Columbia on November 1, 1937, decided 
that the petitioner had not lost American citizenship but sustained the motion 
to dismiss that part of the bill seeking mandamus “for the reason that the court 
will not undertake by a mandamus to compel the issuance of a passport nor to con- 
trol by means of declaratory judgment the action of one whose function it is to 
consider and decide whether or not a passport should be issued.” 

The Department of Labor appealed and on May 29, 1939, the Supreme Court of 
the United States held for the appellee. Chief Justice Hughes delivered the 
opinion of the court: 

“* * * We conclude that respondent has not lost her citizenship in the United 
States and is entitled to all the rights and privileges of that citizenship. 

“Fifth. The cross petition of Miss Elg, upon which certiorari was granted in 
No. 455, is addressed to the part of the decree below which dismissed the bill of 
complaint as against the Secretary of State. The dismissal was upon the ground 
that the court would not undertake by mandamus to compel the issuance of a 
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passport or control by means of a declaratory judgment the discretion of the 
Secretary of State. But the Secretary of State, according to the allegations 
of the bill of complaint, had refused to issue a passport to Miss Elg ‘solely on 
the ground that she had lost her native born American citizenship’. The court 
below, properly recognizing the existence of an actual controversy with the 
defendants (Aetna Life Ins. v. Haworth, 300 U. S. 227), declared Miss Elg 
‘to be a natural born citizen of the United States’ and we think that the decree 
should include the Secretary of State as well as the other defendants. The 
decree in that sense would in no way interfere with the exercise of the Secre- 
tary’s discretion with respect to the issue of a passport but would simply pre- 
clude the denial of a passport on the sole ground that Miss Dig had lost her 
American citizenship. 

“The decree will be modified accordingly so as to strike out that portion which 
dismisses the bill of complaint as to the Secretary of State, and so as to include 
him in the declaratory provision of the decree, and as so modified the decree is 
affirmed.” 

It should be noted that the Court states the decree would not interfere with 
the discretion of the Secretary of State in the refusal of a passport, but would 
merely preclude a refusal on the ground of noncitizenship when the court had 
declared the petitioner to be a citizen. 





[Memorandum by J. Keegan of Legal Adviser’s Office. Subject: 
Discretionary power of Secretary to refuse passports in peace 
time | 


DEPARTMENT OF STATE 


THE LEGAL ADVISER 
SEPTEMBER 15, 1947. 


Wuat Lega, AvuTHorRITY Dors THE STATE DEPARTMENT HAVE FOR REFUSING 
PASSPORTS IN PEACE-TIME? 


Authority for the issuance of passports is contained in the Act of July 3, 1926 
(44 Stat. 887 ; 22 U. S. C. 211a), which provides as follows: 

“Authority to grant, issue and verify passports: The Secretary of State may 
grant and issue passports, and cause passports to be granted, issued, and veri- 
fied in foreign countries by diplomatic representatives of the United States, and 
by such consul generals, consuls, or vice consuls when in charge, as the Secre- 
tary of State may designate, and by the chief or other executive officer of the in- 
sular possessions of the United States, under such rules as the President shall 
designate and prescribe for and on behalf of the United States, and no other 
person shall grant, issue, or verify such passports.” 

Section 4076 of the Revised Statutes, as amended by the Act of June 14, 1902 
(32 Stat. 386 ; 22 U. S. C. 212) contains the following provision : 

“Who entitled to passport: No passport shall be granted or issued to or verified 
for any other persons than those owing allegiance, whether citizens or not, to the 
United States.” 

In an opinion of August 29, 1901 (23 Ops. Attorney General 509) the Attorney 
General held that the provisions of Section 4076 of the Revised Statutes and 
Section 4075 thereof, from which the Act of July 3, 1926, quoted above, was 
derived, were not in terms mandatory. In reaching this conclusion, the Attorney 
General, after stating that he knew of no law which gives a citizen a right toa 
passport, used the following language: 

“Substantial reasons exist for the use by Congress of the word ‘may’ in cor- 
nection with authority to issue passports. Circumstances are conceivable which 
would make it most inexpedient for the public interests for this country to grant 
a passport to a citizen of the United States. For example, if one of the criminal 
classes, an avowed anarchist for instance, were to make such application, the 
public interests might require that his application be denied.” 

While it had been held, in an earlier opinion of the Attorney General that a 
naturalized citizen’s right to a passport was “just as obligatory upon the De- 
partment of the Government charged with the matter as if he were a native 
born citizen intending to go to the same country,” the Attorney General in the 
opinion of August 29, 1901, concluded that this language was not to be con- 
strued as a holding that the issuance of a passport was obligatory but should be 
interpreted to mean merely that, in the issuance of passports, no distinction 
should be made between a naturalized citizen and one of native birth. 

The discretionary character of the Secretary of State’s power to issue passports 
was recognized by the Supreme Court of the United States in the case of Perkins 
v. Elg (307 U. 8S. 325, 350), in the following language: 

“The decree . . . would in no way interfere with the exercise of the Secretary's 
discretion with respect to the issuance of a passport but would simply preclude 
the denial of a passport on the sole ground that Miss Elg had lost her American 
citizenship”. [Italic added.] 

The power of the Secretary of State to exercise his discretion in the issuance 
of passports is in no way made dependent upon this country’s being in a state of 
war, but appears to exist in peace-time as well as in war-time. 
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[Memorandum to Cordell Hull, Secretary of State. From Wilbur J. 
Carr, Assistant Secretary of State. Subject: Passports for the 
Soviet Union] 

DEPARTMENT OF STATE 


ASSISTANT SECRETARY 


SEPTEMBER 13, 1935. 
PASSPORTS FOR THE SOVIET UNION 


Mr. Secretary: 


Referring to Ambassador Bullitt’s suggestion that care be taken in granting 
passports to persons for use in the Soviet Union and with the understanding 
that his statement relates to Communists visiting the Soviet Union, presumably 
in the interest of the Communist International in carrying out its revolutionary 
propaganda, I venure to make the following comments: 

Passports issued by this Department request whom it may concern to permit 
the bearer, a citizen of the United States, safely and freely to pass and, in case 
of need, to give him all lawful aid or protection. 

You as Secretary of State have full discretion in regard to issuing passports to 
American citizens going abroad. You are free to grant or withhold such pass- 
ports for any reason deemed by you to be sufficient. 

A good deal can be said for the view that the Department should not issue 
passports to American citizens who are Communists and who there is reason 
to believe are going to the Soviet Union not merely as persons engaged in 
radical activities in the United States, not because they are Communists or 
even because they are members of the Communist Party but because they are 
associated in the leadership of the movement controlled in Moscow and are 
instrumentalities through which the so-called bolshevik leaders carry out their 
interference in the internal affairs of the United States. It seems hardly logi- 
cal by means of a passport to ask the protection by the Soviet Union of an 
American citizen going to that country to engage in activities against the politi- 
eal system in the United States. The Secretary of State might with good reason 
say to a man like Earl Browder or William Z. Foster, “You are a Communist 
and have been engaged here and in the Soviet Union in activities against our 
form of Government and I do not regard it as incumbent upon me to aid you 
to carry on activities in the Soviet Union calculated to interfere in the internal 
affairs of the United States by providing you with a passport which asks that 
the Soviet Union and other Governments through whose territories you pro- 
pose to travel accord you their protection.” 

Unfortunately these cases are as a rule not so simple to handle. Few of the 
persons falling within the categories mentioned who go to the Soviet Union to 
engage in subversive activities are so well known that they can be recognized 
when they apply for passports. Others get passports under assumed names; 
others go without passports and still others obtain passports for travel in other 
eountries and go to the Soviet Union without having revealed their intentions 
at the time of applying for passports. For example, of nine delegates to the 
recently held Seventh Congress of the Communist International, the Department 
knew that only four were Communists at the time passports were issued to them. 
It had no knowledge that four others were Communists and of one delegate it 
had no knowledge whatever and the person did not obtain a passport. Therefore, 
had the Department been following the policy of not issuing passports to Com- 
munists going to the Soviet Union, it would have denied passports to delegates 
Earl Browder, William Edward Foster, James W. Ford and Sam Darcy while 
the other delegates would presumably have received passports without the De- 
partment being aware that they were Communists and interested in the activities 
going on in Moscow, wniess, indeed, the Department had held up the applica- 
tions until it had satisfied itself by investigation of the relations of the individ- 
uals to the Communist movement. 
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If a policy should be adopted of declining to issue passports to Communists 
going to the Soviet Union, the Department would be assailed by the radical press 
and the Civil Liberties Union and similar organization in the case of each 
refusal. The delay in issuing passports occasioned by investigations of appli- 
cants would be likely to produce a similar effect beside necessitating searching 
investigations into the history and connections of many persons not in any way 
‘related to the Communist movement. Then it is to be remembered that it is 
always possible for individuals to apply for passports under assumed names 
without revealing an intention to go to the Soviet Union. 

It was considerations such as these, I believe, which led to the adoption of 
the existing practice of granting passports in a routine way to Communists 
going to the Soviet Union. In 1928 Secretary Kellogg declined to issue passports 
to two prominent Communists on the ground that they were clearly engaged in 
an important capacity in furthering organized interference in our internal 
affairs carried on under the direction and control of the present regime in the 
Soviet Union and he did not propose, through the granting of passports. to 
facilitate their activities or foster such interference. 

In 1931, when another Communist leader applied for a passport for the 
Soviet Union, Secretary Stimson directed that a passport be issued on the 
ground that while the individual was a Communist and intended to confer 
with the Communist authorities in Moscow with a view of furthering propa- 
ganda on their behalf in this country, he thought that a refusal of a passport, 
to which ordinarily American citizenship entitles an applicant, would be mis- 
represented by him and his associates in this country, with all the means of 
publicity at their disposal, as evidence that our Government is a class govern- 
ment in the hands of the capitalistic classes, and that the passport had really 
been refused because the applicant was a representative and fighter for the 
working classes and that the harm which might thus be done among the ignorant 
and at that time suffering members of our population would be much greater 
than anything the applicant could do by his propaganda or his present pro- 
posed trip to Europe. It was Secretary Stimson’s view that the protection 
to our institutions which would be given by ,refusal would be less than. the 
harm which would be done by the opportunity for public misrepresentation of 
the government of this country which would be afforded by refusal. He 
expressed the opinion that the ultimate defense of this country against the 
machinations of the Communist conspirators in the Soviet Union and their 
agents here depends in chief measure upon the faith of an overwhelming 
majority of the inhabitants of this country in the principles of freedom and 
equality of rights and that ‘their Government adequately represents those 
principles. 

In 1933 you followed the Stimson precedent and issued a passport to William 
Foster, one of the most prominent of Communist leaders. At that time, I 
recommended that I favored granting Foster a passport in the course of the 
ordinary routine because denial of a passport would, in my opinion, invite 
an attack on the Administration from the radical element in this country and 
would offer that element a vehicle for spreading undesirable propaganda at a 
time when it is important that that should not be done. You approved the 
recommendation and the passport was issued. 

Taking all aspects of the situation into consideration, it is my belief that, 
while refusal to issue passports to American citizen Communists going to the 
Soviet Union would be entirely justifiable, from certain points of view more 
harm would result from refusing and the use that could be made of refusal 
to spread propaganda than would result from treating the applications in a 
purely routine manner and issuing passports. 

I append memoranda from the Passport Control Division upon this subject 
and also a memorandum from the Division of Eastern European Affairs. 


W. J. CARR. 








| Memorandum by Raymond FE. Murphy, Division of Eastern Euro- 
pean Affairs. Subject: Passports of American delegates to the 
Seventh Congress of the Communist International | 


DEPARTMENT OF STATE 


DIVISION OF EASTERN EUROPEAN AFFAIRS 


AveusT 28, 1935. 
MEMORANDUM 


PassPoRTs OF AMERICAN DELEGATES TO THE SEVENTH CONGRESS OF THE COoM- 
MUNIST INTERNATIONAL 


With reference to the issue by the Department of American passports to the 
American delegates thereto, there is submitted below, after the name of each 
delegate, a brief summary of aVailable information showing the circumstances 
under which the passports were obtained. 


1. Earl Russell Browder 


Mr. Browder received passport No. 145182 on September 1, 1934. The applica- 
tion upon which he was issued the passport was not referred to the Division of 
Bastern EHuropean Affairs, although ZH had previously requested that any ap- 
plication for passports executed by Mr. Earl Browder be referred to it. This 
passport which Mr. Browder now bears is the only one ever issued to him in 
his own name, although he has traveled abroad frequently from 1920 to 1934, 
inclusive, and is believed to have used American passports in other names on 


these trips. At least two of the documents he obtained in other names can 
be identified. 


2. William Edward Foster, known in the communist movement as William Z. 
Foster 


Mr. Foster received American passport No. 12634 on May 3, 1933. At the time 
of the application therefor this Division submitted a memorandum objecting to 
the issue of a passport.to Mr. Foster. It was overruled. 


8. Gil. Green 


American passport No. 460589 was issued to this person in his real name, 
Gilbert Greenberg, on January 23, 1932. Neither at that time nor at the time 
of the renewal of that document was Mr. Greenberg’s position in the communist 
movement known. 

4. Martha Stone 


Miss Stone received Department passport No. 196861 on May 22, 1935. She 
was not known to be a communist. 


5. Caruthers 


The American delegate who spoke at the Congress and was referred to 
in press reports as Caruthers is believed to be identical with Mr. Benjamin 
Careathers, to whom passport No. 146354 was issued on September 11, 1934. 
Mr. Careathers was not known to be a communist. 

6. James W. Ford 


Mr. Ford received passport No. 145344 on September 4, 1934. Mr. Ford was 
known to be a prominent communist, but in view of the action taken in the case 
of Mr. Foster the question of refusing him a passport was not raised. 


7. Hudson 
The speaker at the Congress referred to in press reports as Hudson is believed 
to be identical with Mr. Roy Bannerman Hudson, to whom passport No. 3195, 


New York series, was issued on October 16, 1931. At the time of the issue of 
the passport nothing was known regarding Mr. Hudson. 
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8. Sam Darcy 


The speaker at the Congress known as Sam Darcy is identical with Mr. Samuel 
Adams Dardeck, to whom American passport No. 223409 was issued on July 2, 
1935. When the recent passport was issued Mr. Dardeck was questioned in New 
York City, at which time he admitted he was identical with Sam Darcy. In 
view of the precedent established in the case of Mr. Foster, the question of refus- 
ing a passport to Mr. Dardeck was not raised. 


9. Sherman 


A person named Sherman, described as an American delegate, was elected a 
member of the Credentials Committee at the Congress. There is no information 
available with regard to his identity. 

With regard to the recent Seventh Congress and to the American delegation 
which attended it, it may be stated that it was not possible to obtain in advance 
the names of the American delegates thereto. 








[| Memorandum by R. B. Shipley, Chief, Passport Division. Subject: 
Conversation with Commander Zacharias, O. N. I., re witholding 
of passports to persons proceeding abroad “not in the interests of 
the United States” | 


DEPARTMENT OF STATE 


PASSPORT DIVISION 
JULY 22, 19335. 
MEMORANDUM 


Commander Zacharias of the Naval Intelligence Bureau called to ask me 
just how far the Department would be willing to go towards withholding pass- 
ports from people who for One reason or another were contemplating proceeding 
abroad on missions not thought in keeping with the National Defense Act. I 
gathered that what Commander Zacharias had in mind is the possibility of 
certain persons endeavoring to dispose through commercial channels of certain 
Secret inventions. I told him that the Secretary of State had complete discre- 
tion regarding the issue of passports but that generally speaking we did not 
withhold passports from persons unless there were serious objection to their 
going abroad. I mentioned that we refused them to fugitives from justice and 
that if any government Department was engaged in an investigation and desired 
to have the issue of a passport withheld from someone whose testimony was 
desired, we frequently did that but that we did not withhold a passport for a 
matter which should be thrashed out in the courts of law. He mentioned a 
specific case in which the Department of Justice was investigating to determine 
whether a certain invention was not similar to a secret invention under the 
National Defense Act, and that while this investigation was in progress the Presi- 
dent of the Commercial firm had gone abroad with a blueprint and model and was 
seeking to contact agents of foreign governments to interest them in purchasing 
his invention. He said that the man had been reached through naval attaches and 
that he believed he was stopped from what he was doing although he did not 
know this to be a fact. 

I told him that we would be glad to consider sympathetically, of course, any 
requests that a passport be withheld if the Secretary of the Navy would say 
that the issue of one would be against the interests of the United States and that 
appropriate steps were being taken through usual channels to have the matter 
involved settled. Commander Zacharias said he would let me know later when 
they had any specific request to make. 

R.S 
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| Memorandum to Wilbur J. Carr, Assistant Secretary. From Keith 
Merrill, Executive Assistant to Assistant Secretary. Subject: 
Issue of passports part of Secretary’s Constitutional Conduct of 
Foreign Affairs | 
Avucust 5, 1933. 
Mr. Carr: 
I 


Constitutionally, the President is charged with the management of foreign 
affairs in that Section 2 of Article 2 of the Constitution gives him power (a) to 
make treaties; (b) to appoint ambassadors, other public ministers and consuls. 

Section 3 of Article 2 charges the President with the obligation to receive am- 
bassadors and other public ministers. 


II 


By Statute—Act of July 27, 1789—the Secretary of State is charged to per- 
form such duties as the President may enjoin upon him relative to correspond- 
ence, commissions, or instructions to or with American ministers or consuls or 
to memorials or other applications from foreign public ministers or other for- 
eigners, or to such other matters respecting foreign affairs as the President shall 
assign to the Department. In short, by statute the Secretary of State and his 
Department are charged with the minutiae of foreign affairs. 


Ill 


Even as the other Departments of the Government have been authorized te 
regulate and assist in relationships between persons within the country, so the 
Department of State, among other duties, is charged with regulating and assist- 
ing in relationships between Americans and persons without the country, and 
with intercourse with other governments. As a consequence, in any domestic 
action having a foreign reaction, the Department of State has a joint jurisdic- 
tion with the domestic deparment originally involved. 


IV 


The broad policies of our conduct of foreign affairs are the composite of abstract 
deductions from individual assistance given our nationals abroad and the settle- 
ments of disputes with other governments. Put another way, the final policies 
originate in the solution of problems of the individual, and after a given problem 
has been raised, its ideal solution includes the taking of wider measures which 
will anticipate and prevent the same problem from arising in future. There is 
nothing novel in this idea—-the best physicians heal the sick and practice pre- 
ventive medicine and surgery. 

Vv 


For example, there may be cited Ellis Island. For many years there were com- 
plaints as to the hardships suffered by subjects of Great Britain who were either 
examined as immigrants or held as deportees at Ellis Island. 

Inevitably, the individual’s complaint inspired ill feeling and critical publicity 
in Great Britain and reacted on intergovernmental relations. A recent British 
Ambassador referred to Ellis Island as an open sore in Anglo-American affairs. 

By way of preventive diplomacy the Department of State initiated the plan of 
complete examination abroad and the Department of Labor cooperated to waive 
a duplication of examination at Bilis Island. Future complaints of foreign 


nations as to treatment of their nationals are precluded by the elimination of 
their cause. 
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VI 


However, this policy may be effective only if there is a single authority respon- 
sible for the conduct of foreign relations. A division of responsibility, such as in 
the previous administrations, by the creation of uncoordinated foreign services 
independent of a central authority, results in various conflicts of policies, the 
embarrassments of which cannot be prevented by anticipation because no one 
can foresee what violence to a foreign policy may be done by another ignorant of 
its existence. _— 


For instance, in the Argentine when our Department of Agriculture applied a 
quarantine as to Argentine beef on account of hoof-and-mouth disease, both the 
Ambassador and the Attaché for Agriculture in Buenos Aires assured the author- 
ities that since the measure was solely for quarantine purposes and had nothing 
to do with tariffs to aid American beef interests, no retaliatory tariff measures 
against American products were justified. In the midst of this discussion, how- 
ever, a newly arrived attaché from another department announced in a widely 
publicized speech in Buenos Aires that quarantine measures were sometimes used 
when our tariff protection was inadequate ! 

Again, when this Government was in the midst of tariff discussions with 
Canada the Department of Labor without advance notice to this Department 
issued an order canceling at once all permissions enabling aliens residing in 
Canada to commute daily to Detroit for work. The order affected the daily 
bread of about 25,000 alien residents of Canada and, although it was possible to 
work out the problem over a period of six months or more, the ill will toward the 
United States because of the apparent ruthlessness of the cancellation order gave 
much support to the political party running for office on the promise to restrict 
American imports to Canada. The ill will would have been avoided had the 
Department of State been consulted in advance of the order, by our advance 
explanation to the Canadians of the necessity for our gradual action accompanied 
by our assurances that measures would not be applied ruthlessly. 


VIII 


The foregoing seem unimportant incidents in the majestic exchange of com- 
munication between great nations. No wars resulted: perhaps the incidents 
are the flotsam and jetsam of official detail. However, the sum total of this 
minutia is a threatening element in the background of notable scenes abroad 
when great questions of war and peace are decided; from any point of view the 
loss of good will is a major disaster. 

It is doubtless because such incidents seem unimportant by themselves that 
other departments assume to handle them without reference to the competent 
department responsible. 

Ix 


How mistaken they are has been shown through the years by those foreign 
reactions to domestic policies which, when carried through, have led almost to 
war ; or have, in fact, resulted in war. 

In 1924 when the American immigration law was passed by Congress, there 
was much talk of a war with Japan; and since then the Japanese and other 
writers have been frank to say that the scar of the insult to Japanese pride 
inferred from the law is one of the underlying reactions in Japan against our 
policy and associations in the Far East. 

Subsequently, in Italy, in order to supervise emigration of Italians who may 
become denaturalized abroad, there has been set up a Bureau of Emigration 
restricting the issue of travel documents permitting Italians to cross the frontier, 
and there are immigration attachés throughout the world in key embassies 
whose duties include the obligation to report on any law or custom affecting 
Italians in the country where they are stationed, and to make representations 
as to any naturalization policy or immigration policy to which their Government 
takes exception. At the head of this Bureau of Emigration with its attachés 
is a Commissioner General whose post is in the Foreign Office at Rome. 


x 


Throughout history all nations have regarded naturalization as a question of 
the highest national importance because of its effect upon the man power by which 
a nation is perpetuated and defended. 


oe. 





THE RIGHT TO TRAVEL 331 


Among the causes of the 1812 hostilities with England was the denial by 
England of American citizenship as claimed by Yankee sailors whom she sought 
to impress into the British Navy. 

At the present time, Persians refuse to recognize the naturalization abroad 
of a Persian unless he has obtained the advance consent of his Government. 
Persia refuses to sign a naturalization treaty with us and, because it is a crime 
for a Persian to carry a.passport of another government, American passports are 
confiscated unless the naturalization of the bearer has been previously permitted 
by the Persian Government. This is an example of foreign reaction to a local 
American law which, in the nature of things, cannot be enforced abroad, but 
can only be useful to Americans if it is respected abroad not because it is made 
in America but because it seems reasonable to the foreign government. Indeed, 
the entire basis of passport law, custom and utility, depends on international 
comity and a certain international harmony of viewpoint and procedure. 


XI 


Our country, with its liberal history, may consistently initiate innovations in 
naturalization law but when they exceed the limits of international imagination, 
and seriously encroach on a nation’s man power, the utility of these laws, as 
evidenced by the passports issued under them, is destroyed. 

For instance, in a recent session of Congress a bill was submitted giving 
American citizenship to a child born abroad if either of its parents were an 
American citizen. Had the bill been enacted, a situation conceivably might 
arise of a child being born in Italy of an American mother and a French father. 
During the period of minority, the child would have triple nationality—Italian 
because of the situs of his birth, American because of the nationality of the 
mother, and French because of the nationality of the father. If it is assumed 
that the family thereafter moved to Germany and a war occurred similar to 
that of 1914, the Germans might intern the child as a French alien enemy and 
the Italian Government would be expected to ask his release as an Italian neutral 
until Italy entered the war, when the American Government might ask the 
release as an American neutral. It is clear that Germany would not accept the 
validity of that American law as applying in Germany. 


XII 


As stated, all nations are peculiarly sensitive as to encroachments on their 
man power. The daily, individual evidence of American nationality laws is 
offered to other nations by American passports, issued by the Secretary of State; 
and the treatment accorded these passports is the measure of foreign acqui- 
escence in the theories of our nationality laws. ‘This is the foreign reaction 
to our domestic law of naturalization. 


XIII 


Under the Constitution and our statutes, the Secretary of State is the Presi- 
dent’s exclusive agent to deal with any foreign reaction and, in order that this 
jurisdiction may be exercised, he must have complete control of the issue of pass- 
ports as a part of his constitutional conduct of foreign affairs. 








[Memorandum to Cordell Hull, Secretary of State: From Wilbur J. 
Carr, Assistant Secretary of State. Subject: Issue of Passport to 
William Foster, Prominent Communist. Leader | 


DEPARTMENT OF STATE 


ASSISTANT SECRETARY 
May 2, 1933. 

Mr. SecrETARY: You are acquainted with the record of William Foster, one of 
the most prominent Communist leaders in the United States. He is applying 
for a passport for travel in foreign countries. When he applied before, in 1931, 
Mr. Stimson refused him a passport on the ground that he was required to 
report periodically to the New York Parole Commission and a passport enabling 
him to travel abroad would take him out of the jurisdiction of that Commission. 
The period of parole is now over. It is within your discretion to grant or with- 
hold a passport. I favor granting him a passport in the course of the ordinary 
routine, because denial of a passport would, it seems to me, invite an attack on 
the Administration from the radical element in this country and would offer 
that element a vehicle for spreading undesirable propaganda at a time when 
it is important that that should not be done. 

The views expressed by Secretary Stimson on May 5, 1931, in authorizing 
the issuance of a passport to one M. J. Olgin, a Communist (See red-tagged 
memorandum attached) seem to me applicable to the case of Foster and I recom- 
mend that you take the same position and authorize the issuance of a passport 
to Foster. If foreign governments do not wish Foster in their jurisdiction, 
they can refuse to visa his passport. 

sas 


332 


| Memorandum. to Wilbur. J. Carr, Assistant. Secretary of State. 
From Robert F. Kelley, Chief, Division of Eastern European 
Affairs. Subject: Issue of passports to Communist Leaders] 


DEPARTMENT OF STATE 


DIVISION OF EASTERN EUROPEAN AFFAIRS 
APRIL 29, 1933. 

Mr. Carr: William, Foster, one of the most prominent communist leaders in 
the United States is, applying for a passport. Mr, Foster was the leader of 
the Communist Party from 1929 to 1932, and was the communist candidate for 
the Presidency of the United States in 1924, in 1928, and in 1932. He isa’ mem- 
ber of the Presidium of the Executive Committee of the Communist International 
and also a: member of the Red International of Labor Unions. He made: six 
trips.to Moscow in the period from 1921 to 1929, in connection with the Ameri- 
can communist movement. He lost the leadership of the Party in September, 
1932, and appears to have been somewhat out of favor with the Moscow leaders 
since that time, although the reason publicly given for his retirement was his 
ill health. He states in his present. application that he desires to visit certain 
countries (not including Russia) for health and recreation, but it appears not 
to be improbable that he will visit Russia. 

A previous application made by Mr. Foster on September 26, 19381, was 
refused on January 5, 1982, on the ground that he was required to report at 
intervals to the New York Parole Commission between October 21, 19380, and 
April 20, 1933. That ground for refusal no longer exists. A memorandum 
which this Division prepared in connection with that passport application is 
attached. 

You will recall that the Department in the past has declined to issue passports 
to individuals prominently associated with the Moscow Communist leaders in 
the direction and control of the Communist movement in the United States. In 
1928, passports were refused to Lovett Fort-Whiteman and Bertram D. Wolfe, 
prominent Communist leaders. In explaining his refusal of a passport to Mr. 
Fort-Whiteman, Secretary Kellogg stated that when there came to his attention 
the passport application of “an individual who is clearly engaged, in an impor- 
tant capacity, in furthering organized interference in our internal affairs carried 
on under the direction and control of the present regime in Russia, I do not pro- 
pose through the granting of a passport to facilitate his activities and thereby 
to countenance, not to say foster, such interference.” 

In May 1931, when the passport application of another conspicuous Communist 
leader, Moissaye Olgin, came up for consideration, Secretary Stimson thought 
it wiser not to refuse a passport, for the reasons set forth by him in the memo- 
randum which is attached hereto. He stated orally at the time that he desired 
to consider individually each case of a prominent Communist leader applying 
for a passport. When the case of Mr. Foster was brought to his attention he 
directed that every effort be made to find grounds upon which to refuse him a 
passport. In arriving at a decision with respect to the issue of a passport to Mr. 
Foster, it would seem desirable to ascertain what policy the new Administration 
desires to have followed in the matter of the issue of passports to Communist 
leaders. 

Rospert F’, KELLEY. 
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[Memorandum by Henry L. Stimson. Subject: Issue of Passports to 
Communists | 


DEPARTMENT OF STATE 
THE SECRETARY 


MEMORANDUM 
Mary 5, 1931. 

While I am convinced that Olgin is a Communist and is probably going to 
Europe to confer with the Communist authorities in Moscow, with a view to 
further propaganda on their behalf in this country, I think it would be a mistake 
to refuse him a passport. I think that the protection to our institutions which 
would be given by refusal would be less than the harm which would be done by 
the opportunity for public misrepresentation of the Government of this country 
which would be afforded: by refusal. The ultimate defense of this country 
against the machinations of the Communist conspirators in Russia and their 
agents here depends in chief measure upon the faith of an overwhelming ma- 
jority of the inhabitants of this country in the principles of freedom and 
equality of rights and that their government adequately represents those prin- 
ciples. A refusal to given Olgin a passport, to which ordinarily American 
citizenship entitles an applicant, would be misrepresented by him and his asso- 
ciates in this country, with all the means of publicity at their disposal, as 
evidence that our Government is a class Government in the hands of the capi- 
talistic classes, and that the passport is really refused to Olgin because he is 
a representative and fighter for the working classes. 

I think that the harm which might be thus done among the ignorant and at 
present suffering members of our population is much greater than anything that 
Olgin could do by his propaganda or his present proposed trip to Europe. 
Therefore, as I understand that I have complete discretion in the matter, I 
think it is wiser not to refuse the passport. wa . 

.L. 8. 


Olgin was editor of “Morning Freiheit,” a New York Communist daily news- 
paper printed in the Yiddish language and with a circulation of between 50,000 
and 60,000; and a contributor of occasional special articles to the “Daily 
Worker,” the official organ of the Communist Party of the United States. 

S. HLS. HHR. 
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[Memorandum to Henry L. Stimson, Secretary of State. From Allen 
7. Klots, Special Assistant to the Secretary. Subject: Issue of 
Passport to Moissaye Joseph Olgin, a Communist | 


DEPARTMENT OF STATE 


THE SECRETARY 


May 4, 1931. 
In re Issuance of passport te Olgin 

Mr. Secretary: M. J. Olgin has applied for a passport to go abroad very 
shortly to visit Germany, Austria, France and Russia, “for travel and study.” 
Olgin is a Russian by birth and was naturalized in 1920. 

Olgin is a high official in the Communist Party in America. The activities of 
this party are, of course, directed from Moscow. He is also the editor of the 
Jewish morning FREIHEIT, which is the largest Communist daily in the United 
States. Olgin visited Russia in 1920 and 1924. 

In 1924 he was one of the American delegates to the Congress of the Com- 
munist International in Moscow and took an active part in that Congress. 

Considerations upon which refusal to grant passport may be justified: 

(a) Granting of a passport by law is discretionary with the Secretary of 
State. 

(b) Although Olgin took the oath of allegiance on March 13, 1931, when he 
signed his application, in September in his testimony before the Fish Committee, 
he refused to say that he owed allegiance to the American flag and swore that he 
was fighting under the red flag and admitted that the revolution which he 
advocated must be accomplished by violence. This would justify holding that 
the oath of allegiance was not taken in good faith. 

(c) His trip to Rusisa is probably for the purpose of procuring instructions, 
data, et cetera, to carry on the revolutionary propaganda when he returns. In 
other words, he is the instrument through which the Russian headquarters of the 
Communist International is attempting to foment revolution in America. His 
trip is undoubtedly directly connected with this purpose. Is it a wise exercise 
of discretion to refuse him a passport for this purpose? 

The wording of the passport is to the effect that the Secretary of State does 
“hereby request all whom it may concern to permit Olgin, a citizen of the United 
States, safely and freely to pass and in case of need to give him all lawful aid 
and protection.” 

Mr. Hughes granted Olgin a passport on March 19, 1924. 

A letter from LaGuardia urges the issuance of this passport. 

A passport was refused by Secretary Kellogg to one Lovett Forte-Whiteman 
in July 1928. Whiteman was also a Communist and the reason for the refusal 
was given by Mr. Kellogg in a letter to LaGuardia as follows: 

The granting of passports, as you understand, lies within the discretion of the 
Secretary of State. When there comes to my attention the passport applica- 
tion of an individual who is clearly engaged in an important capacity in further- 
ing the organized interference in our internal affairs, carried on under the direc- 
tion and control of the present regime in Russia, I do not propose, through the 
granting of a passport, to facilitate his activities and thereby countenance, not 
say foster, such interference.” 

Karolyi case—Count Karolyi applied for a visa in October 1929. In 1926, 
visas had been denied them apparently on the ground that they were inadmissible 
under the Act of October 16, 1918. In 1929, the evidence was reviewed and 
brought up to date and it was decided that the evidence did not reasonably 
justify the conclusion that Karolyi was a member or affiliated with, et cetera, 
any of the groups prohibited. It is to be noted that Karolyi always denied that 
he was a member of the Communist party. 


he 3. 
130—Olgin, Moissaye Joseph—naturalized Russian—Communist—File contains 


confidential memoranda—passport issued May 1931 at direction of Secretary 
Stimson. 
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[nstruction to American Consul, Barranquilla, Colombia. Subject: 
Issue of passport to May Hinkle, see memo from Mr. Olds following | 


DIVISION INSTRUCTION 
(PASSPORT DIVISION) 


JUNE 22, 1927, 
To THE AMERICAN Const_, Barranquilla, Colombia. 

There is enclosed for your information a copy of a despatch dated April 6, 
1927, from the American Consul at Curacao, concerning the passport application 
of Miss May Hinkle. The records of the Department reveal that Passport No. 
352908 was issued to Miss Hinkle on April 8, 1927, and mailed to Curacao for 
delivery to her. 

In view of all of the facts and circumstances of this case, the Department 
would be disposed to consider the desirability of refusing to issue a passport to 
Miss Hinkle for continued residence abroad. However, inasmuch as the pass- 
port issued to Miss Hinkle has doubtless been delivered to her, the question of 
refusing to issue a passport to Miss Hinkle for residence abroad will not be 
further considered until she reapplies for a passport. 

In the event Miss Hinkle should apply to your office for protection you are 
directed to report all the facts and circumstances of the case to the Department 
for its consideration. 

Enclosure : Copy of despatch. 


336 


| Znstruction to American Consul, Curacao, West Indies. Subject: 
Issue of passport to May Hinkle. See memo from Mr. Olds fol- 
lowing | 
DIVISION INSTRUCTION 


(PASSPORT DIVISION) 
JUNE 22, 1927. 
To the AMERICAN ConsuUL, Curacao, West Indies. 


With reference to your despatch No. 189 of April 6, 1927, there is enclosed here- 
with for your information a copy of an instruction to the American Consul at 
Barranquilla, Colombia, concerning the application for a passport of May Hinkle. 

Enclosures: Copy of an instruction to the American Consul at Barranquilla. 
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[Memorandum to Parker W. Buhrman, Chief, Passport Division. 
From Robert E. Olds, Assistant Secretary of State. Subject: Re- 
fusal of passports to persons convicted of crimes or offences com- 
mitted abroad | 

May 25, 1927. 

Mr. BUHRMAN: Refusal to issue passports in the cases df Hinkle and Hardman 
seems to me entirely proper in the circumstances. 

I do not approve the formulation of any general rule for guidance in the exer- 
cise of the Secretary’s discretionary power in such cases. I think each case will 
have to be decided on its peculiar facts as it arises, 

/3/ REO. 
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[Memorandum to S. W. Morgan, Latin American. Division; Parker 
W. Buhrman, Chief, Passport Division. From R. W. Flournoy, 
Solicitor’s Office. Subject: Refusal of passports to persons con- 
victed of crimes or offences committed abroad | 

May 20, 1927. 


MEMORANDUM 
LA: Mr. Morgan. 


PD: Mr. Buhrman. 


As to the legal point involved in this matter, there seems to be no auestion that 
the Secretary of State has authority in his discretion to refuse a passport to a 
citizen of the United States if he is convinced that the interests of the country 
warrant such refusal. In an opinion of August 29, 1901, Attorney General Knox, 
citing an opinion of Attorney General Hoar, said : 

“Circumstances are conceivable which would make it most inexpedient for the 
public interests for this country to grant a passport to a citizen of the United 
States. For example, if one of the criminal class, an avowed anarchist for in- 
stance, were to make such application, the public interests might require that his 
application be denied.” (23 OP. 511) 

In a number of cases the Department has declined to grant passports to Ameri- 
ean citizens for political reasons involving foreign relations of this country, 
especially during the recent war. In a few cases, to my personal knowledge, the 
Department has refused to grant passports to American citizens because it ap- 
peared that they were engaged in criminal activities abroad and intended to use 
their passports in travelling in foreign countries for the promotion of such activi- 
ties. I recall two cases in particular. One was the case of a man by the name of 
Nelken y Walberg, a notorious swindler who operated in various European coun- 
tries and in Egypt. The other case was that of a group of swindlers, including 
persons by the name of Goldsoll and Blumenthal, whose operations extended to 
Argentina, France, Switzerland, England, Germany, and perhaps other countries. 

Notwithstanding the precedents mentioned, and the discretionary authority 
of the Secretary, I doubt the propriety of adopting any sweeping rule under 
which passports should be refused to American citizens upon the ground that 
they have been “convicted of crimes or offenses committed abroad,” as suggested 
by Mr. Morgan. As indicated in the attached penned memorandum of Mr. 
Yingling one difficulty lies in the question where the line should be drawn. It 
seems obvious that the Department cannot adopt a general rule that every 
American citizen who has been convicted of a crime or other offence in a foreign 
country shall thereafter be refused an American passport. Such a practice 
would in effect involve adding a penalty for the offence. Of course, the 
Department cannot undertake to use its discretionary authority to refuse 
passports for the purpose of punishing Americans for committing offences 
abroad. It seems to me that each case must be decided according to its peculiar 
facts and circumstances, and that, if a passport is to be refused to a criminal, 
it must be clearly shown that he is applying for it in connection with the 
promotion of criminal activities. Whether or not a passport should be refused 
to May Hinkle would seem to be a question the solution of which involves the 
exercise of administrative discretion rather than the application of rules of 
law. As indicated above, however, I believe that the Department has authority 
to refuse a passport to this woman if it sees fit to do so. The indications are 
that she is a professional criminal and not merely an occasional violator of the 
law. Thesame may be said of Carl M. Hardman. 

Whether or not the Department decides to refuse passports to May Hinkle 
and Carl M. Hardman, you may wish to consider the issuance of a circular 
instruction to consular officers in South America to warn them against these 
individuals. As you probably know, the Department has taken action of this 
kind frequently in cases of professional criminals. 
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[Memorandum To Solicitor’s Office. From S. W. Morgan, Latin 
American Division. Subject: Refusal of Passports to Persons Con- 
victed of Crimes or Offences Committed Abroad) 


May 18, 1927. 
MEMORANDUM 


I am strongly of the opinion that it would be an excellent thing if the 
Department could see its way to deny passports to people convicted of crimes 
or offences committed abroad, and I think if this policy is adopted the facts 
should be made public, since it would not only tend to have a desirable effect 
on irresponsible or criminal Americans but it would also make a good 
impression in foreign countries and might inspire some of them to do likewise. 
I leave it, of course, for the Solicitor’s office and the Passport Division to 
decide whether the Department could properly adopt such a policy and whether 
the evidence against individuals in certain specific cases, such as those of Miss 
Hinkle and Mr. Hardman, is sufficient to justify the denial of a passport. 


MORGAN. 
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[Memorandum to Robert E. Olds, Assistant Secretary of State. 
From Green H. Hackworth, Solicitor. Subject: Discretion of Sec- 
retary of State re issue of passports | 


DEPARTMENT OF STATE—THE SOLICITOR 
Aveust 9, 1926. 


DISCRETION OF SECRETARY OF STATE WITH RESPECT TO THE ISSUE OF PASSPORTS 
TO CITIZENS 


Deak Mr. Ops: Section 4075 of the Revised Statutes as amended by the Act 
of June 14, 1902, provides as follows: 

“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, and verified in foreign countries by such diplomatic or 
consular officers of the United States, and by such chief or other executive 
officer of the insular possessions of the United States, and under such rules as 
the President shall designate and prescribe for and on behalf of the United 
States; and no other person shall grant, issue, or verify any such passport. 
Where a legation of the United States is established in any country, no person 
other than the diplomatic representative of the United States at such place shall 
be permitted to grant or issue any passport, except in the absence therefrom 
of such representative.” 

It will be seen from the foregoing quotation that the word “may” rather 
than “shall” is used, which would seem to authorize rather than require the 
Secretary to issue passports. It certainly vests no right in the applicant for a 
passport. 

In considering the question whether certain persons residing in the island of 
Curacoa were citizens of the United States and were entitled to have passports 
issued to them, Attorney General Hoar in an opinion rendered June 12, 1869, 
while holding that the persons in question were citizens of the United States, 
stated with respect to the right to have passports, as follows: 

“I understand a passport to be a certificate of citizenship, and that a person 
receiving it is certified to be entitled to such protection as the Government can 
give to its citizens in foreign countries. * * * I do not understand that the 
granting of passports from your Department is obligatory in any case, but is 
only permitted where it is not prohibited by law” (Op. Atty. Gen. vol. XIII 
p. 92). 

The question as to the duty of the Secretary of State regarding the issue of 
passports to citizens was also passed upon by Attorney General Knox in an 
opinion rendered August 29, 1901. Two questions were presented to the Attor- 
ney General by the Secretary of State, namely: (1) whether the applicant for 
a passport, one Ng. Faun, was a citizen of the United States, and (2) whether 
in the event of his being a citizen it was the duty of the Secretary to issue to 
him a passport. 

The Attorney General held that the first question should be answered in the 
affirmative, and the second in the negative. As to the latter he states: 

“The act of Congress which defines your duty in the matter of the issuance of 
passports expressly says ‘the Secretary of State may grant and issue passports.’ 

“The provision, therefore, is not in terms mandatory, and I know of no law 
which gives to the citizen a right to a passport. 

“Attorney General Hoar, in an opinion dated June 12, 1869 (13 Opin., 89, 92), 
said: 

“*T do not understand that the granting of passports from your Department 
is obligatory in any case, but is only permitted where it is not prohibited by 
law.’ 

“In a later opinion of Attorney-General Taft (15 Opin., 117), it was held that 
the right of a naturalized citizen to a passport was ‘just as obligatory upon the 
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Department of the Government charged with this matter as if he were a native- 
born citizen intending to go to the Same country.’ 

“T do not understand this language, however, as intending to decide that the 
issuance of a passport is a matter of obligation, but that no just distinction can 
be made between a naturalized citizen and one of native birth. 

“Substantial reasons exist for the use by Congress of the word ‘may’ in 
connection with authority to issue passports. Circumstances are conceivable 
which would make it most inexpedient for the public interests for this country 
to grant a passport to'a citizen of the United States. For example, if one of the 
criminal class, an avowed anarchist, for instance, were to make such applica- 
tion, the public interests might require that his application be denied. 

“Without expressing any opinion as to whether a passport should be granted 
to Ng. Faun, I advise you that it may, in your discretion, be granted or with- 
held.” (Op. Atty. Gen. vol. 23, p. 511.) 

The same view was expressed by the Circuit Court of Appeals, 8th Circuit, 
in a decision rendered April 23, 1923, in the case of Miller, Alien Property Cus- 
todian, et al. v. Sinjen (289 Fed. 388). The case had to do with the question 
whether Sinjen was to be regarded as a citizen of the United States and conse- 
quently entitled to the return of property held by the Alien Property Custodian. 
The Department had refused to issue a passport to Sinjen because the presump- 
tion of expatriation had arisen against him. In commenting upon this refusal 
the court stated : 

“But in the case at bar a finding that plaintiff had ceased to be a citizen of the 
United States was not necessary to the action of the State Department in de- 
nying him a passport, for the reason that the granting of a passport by the 
United States is, and always has been, a discretionary matter; and a passport, 
when granted, is not conclusive, nor is it even evidence, that the person to 
whom it is granted is a citizen of the United States. Urtetiqui v. D’Arcy, 9 Pet. 
692, 9 L. Ed. 276; In re Gee Hop (D. C.) 71 Fed. 274; Edsell v. Mark, 179 Fed. 
292, 1038 C. C, A, 121; 23 Op. Attys. Gen. 509. This has been the law both prior 
to the passage of any statute relating to the granting of passports, as well as 
subsequent to such statutes, now embodied in Sections 4075 et seq. Revised 
Statutes (Comp. St. Section 7623 et, seq. only)” (289 Fed. 394, 395). 

The Department has consistently held the view that the issuance of passports 
is wholly within the discretion of the Secretary of State, and I know of no 
instance in which an effort has been made to compel the Secretary to isste a 
passport. 


[Passport Code No. 5000 December 16, 1920. By Philip Adams, 
Chief, Division of Passport Control. Subject: Refusal of passports 
to anarchists and revolutionary radicals | 


DEPARTMENT OF STATE 
DIVISION OF Passport ConTROL 
MEMORANDUM 
ABSTRACTS OF PASSPORT LAW AND PRACTICE (OFFICE INSTRUCTIONS) 


Refusals in the case of anarchists and revolutionary radicals—Code No. 5000 

The Department will refuse passports to radicals who fall within any one of 
the following classes: 

Citizens who are anarchists; citizens who believe in or advocate the overthrow 
by force or violence of the Government of the United States or of all forms of 
law ; citizens who disbelieve in or are opposed to all organized government; citi- 
zens who advocate or teach the assassination of public officials; citizens who 
advocate or teach the unlawful destruction of property; citizens who are mem- 
bers of or are affiliated with any organization that entertains a belief in, 
teaches, or advocates the overthrow by force or violence of the Government of 
the United States or of all forms of law, or that entertains or teaches disbelief 
in or opposition to all organized government, or that advocates the duty, ne- 
cessity, or propriety of the unlawful assaulting or killing of any officer or offi- 
cers, either of specific individuals or of officers generally, of the Government of 
the United States or of any other organized government, because of his or their 
official character, or that advocates or teaches the unlawful destruction of 
property. 

It should be stated that the wording of the definition above is almost precisely 
that of Section I of the Act of October 16, 1918, which defines alien radicals to be 
excluded and expelled from the United States. The only difference is in the 
substitution of the word “citizens” for “aliens.” 

In every case, action upon reports, showing that a person comes within one of 
the classes noted, should be based upon specific facts. Each case should be 
adjudicated upon tangible and incontrovertible evidence of revolutionary ac- 
tivity, rather than on suspicion. 

In each case of a refusal predicated upon the definition above, the matter 
should be brought to the attention of the Chief of the Passport Bureau in the 
form of a memorandum setting forth the opinion of the employee handling the 
matter and requesting a decision in the case. 

The Chief of the Passport Control Division, in handling cases affecting radi- 
cals, has been empowered to consult, in his discretion, with an informal com- 
mittee composed of Mr. Hurley and a representative of the Solicitor’s Office 
and someone from one of the Executive Offices. 
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[Memorandum to Philip Adams, Chief of Passport Control. From 
Alwey A. Adee, Second Assistant Secretary of State. Subject: 
Directive by Secretary Hughes re issue of passports to Russia and 
refusal of passports for other than citizenship reasons | 


DEPARTMENT OF STATE 
SECOND ASSISTANT SECRETARY’S ROOM 


MEMORANDUM 
JUNE 16, 1922. 


Mr. ApaMs: Please see the amendment of paragraph 4 of this code. The 
Secretary desires that American passports shall be granted without regard to 
the locality. The machinery, therefore, in acting upon applications for persons 
desiring to proceed to Russia shall be exactly the same for persons desiring 
to proceed to any other part of the world, in other words if proof of citizenship 
is complete the names shall only be run against the refusal list. No further 
investigation is necessary. 

The Secretary further directs that no one shall be refused a passport 
except for citizenship reasons without the Secretary’s direction. Any case con- 
cerning which there is information which would indicate that the person comes 
within a dangerous class, or is of such an undesirable character as to raise 
a doubt about giving him a passport, the case should be referred immediately 
to the Secretary through Mr. Adee’s office. 

(Initialled) M.H. 
O. K. by Mr. Adee. 
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[Memorandum to Joseph R. Baker, Acting Solicitor. From R. W. 
Flournoy, of the Solicitor’s Office. Subject: Discretion of the Secre- 
tary of State in refusal of passports | 


DEPARTMENT OF STATE 
OFFICE OF THE SOLICITOR 


MEMORANDUM 
JUNE 2, 1921. 


Dear Mr. BAKER: Section 4072 of the Revised Statutes of the United States, 
as amended by the act of Congress approved June 14, 1902, provides that “the 
Secretary of State may grant and issue passports, and cause passports to be 
granted, issued, and verified in foreign countries by such diplomatic or consular 
officers of the United States, and by such chief or other executive officer of the 
insular possessions of the United States, and under such rules as the President 
shall designate and prescribe for and on behalf of the United States.” 

Section 21 of the Passport Rules prescribed by the President June 13, 1920, 
reads as follows: 

“The Secretary of State is authorized to make regulations on the subject 
of issuing and granting passports additional to these rules and not inconsistent 
with them.” 

The question of exercise of discretion in the issuance of passports has for 
muny years been left by the President, in actual practice, to the Secretary of 
State, and the Secretary of State has, from time to time, prescribed certain 
rules governing the issuance of passports, additional to the rules prescribed by 
the President. Attorney General Knox, in his letter of August 29, 1901, to the 
Secretary of State, concerning the case of Ng Faun (23 Op. Attorney General 
509), informed the Secretary of State that a passport might “in your (his) dis- 
cretion, be granted or withheld.” As the Secretary has authority to exercise 
his discretion in issuing or refusing passports, it would seem to follow that he 
has authority to make rules for the guidance of his subordinates in issuing or 
refusing them. Perhaps there is a limit to this authority, beyond which the 
special authorization of the President is required, but it is difficult to say pre- 
cisely where such limit lies. Whether, in the present case, the Secretary of 
State should obtain the special authorization of the President before making 
a special rule concerning the issuance of passports for Roumania to naturalized 
citizens of Russian origin, is a question which should, I suppose, be decided by 
the Secretary himself. 


R. W. F. 


P. S.: As to precedents, I may say that during the recent war, the Secretary 
of State, upon several occasions, made rules concerning the issuance of pass- 
ports, additional to the rules prescribed by the President. Shortly after the 
outbreak of the War in 1914, the Secretary of State made a rule that passports 
should not be issued for use in belligerent countries except in cases of reasonable 
necessity. Subsequently this rule was extended to cover the issuance of pass- 
ports to neutral countries adjacent to belligerent countries. Still later, after 
the United States had entered the war, this rule was extended to cover the 
issuance of passports for all countries, though it was enforced more strictly 
with regard to persons going to European countries than it was with regard 
to persons going to other countries. It is true that these rules were subsequently 
confirmed by Executive Order. However, in the latter part of 1915, a rule 
was made prohibiting the issuance of passports to Americans to enable them 
to travel in opposed belligerent countries. This rule was strictly observed until 
— the signing of the Armistice, but it was never confirmed by Executive 

rder. 

So far as I know, the present rule against the issuance of passports to Russia 
and the enemy countries has never been confirmed by the President. 


R. W. F. 
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[Memorandum by R. W. Flournoy, Office of the Solicitor. Subject: 
Authority of the Secretary of State, in his discretion, to issue or 
refuse to issue passports | 

MarkcH 23, 1921. 
MEMORANDUM 


AUTHORITY OF THE SECRETARY OF STATE, IN His Discretion, To IssSuE OR REFUSE 
To IssuE PASSPORTS 


I, LEGAL AUTHORITY TO ISSUE PASSPORTS 


The authority of the Secretary of State to issue passports is recognized by the 
following provision of Section 4075 of the Revised Statutes: 

“Src. 4075. The Secretary of State may grant and issue passports, and cause 
passports to be granted, issued, and verified in foreign countries by such diplo- 
matic or consular officers of the United States, and by such chief or other exec- 
utive officer of the insular possessions of the United States, and under such rules 
= the President shall designate and prescribe for and on behalf of the United 

tates.” 

Section 4078 of the Revised Statutes contains the following provision: 

“Sec. 4078. If any person acting, or claiming to act, in any office or capacity, 
under the United States, or any of the States of the United States, who shall not be 
lawfully authorized so to do, shall grant, issue, or verify any passport or other 
instrument in the nature of a passport, to or for any citizen of the United States, 
or to or for any person claiming to be or designated as such in such passport or 
verification, or if any consular officer who shall be authorized to grant, issue, or 
verify passports shall knowingly and willfully grant, issue, or verify any such 
passport to or for any person not a citizen of the United States, he shall be 
imprisoned for not more than one year, or fined not more than five hundred 
dollars, or both; and may be charged, or proceeded against, tried, convicted, and 
deait with therefor in the district where he may be arrested or in custody.” 

Both of the above quoted provisions were based upon Section 23 of the Act of 
August 18, 1856 (11 Stat. at L. 52, 60.).. They were not based upon the Act of 
May 30, 1866, as indicated by the marginal note in the Revised Statutes. 

The Act of August 18, 1856, provided that “the Secretary of State shall be 
authorized to grant and issue passports,” whereas Section 4075 R. S. provided 
that “the Secretary of State may grant and issue passports,” but this difference 
in language seems to have no special significance. From the history of this Act 
it is evident that it was not intended to confer upon the Secretary of State author- 
ity which he had not previously possessed. The real object was to prevent other 
persons from encroaching upon his province in this matter. As shown by Mr. 
Gaillard Hunt in his book on “The American Passport” (particularly pages 
36-42), Governors of States, Mayors of cities and notaries public had been issuing 
passports to Americans traveling abroad. This was objectionable because the 
officials in this country issuing the documents were unknown to the officials abroad 
to whom they were presented and our diplomatic and consular officers were 
embarrassed by being called upon to authenticate them. (See also Moore’s Int. 
Law Digest, III, 862 ff.). 

Also there had been much fraud perpetrated in connection with the issuance by 
unauthorized persons of these irregular passports. In an opinion rendered June 
22, 1859, Attorney General Black said, with reference to the Act of August 18, 1856: 

““The impositions practiced upon the illiterate and unwary by the fabrication 
of worthless passports, ‘led to the passage of the law which is now under con- 
sideration.” (9 Op. Att’y Gen., 350.) 

Without any specific statutory authority, the Secretary of State had since 
the establishment of the Government been issuing passports. Mr. Hunt quotes 
the wording of a passport issued by Secretary Pickering July 8, 1796 (Ameri- 
can Passport, p. 77), and they had undoubtedly been issued before that date 
by Secretaries of State. 
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The issuance of passports as falling within the province of the Secretary of 
State was recognized by Justice Thompson in rendering the decision of the 
Supreme Court in the case of Urtetiqui v. D’Arbel, in which it was held that 
a passport was not legal evidence to establish citizenship. I quote from his 
decision the following passage, which contains an interesting definition of the 
passport: 

“There is no law of the United States, in any manner regulating the issuing 
of passports, or directing upon what evidence it may be done, or declaring their 
legal effect. It is understood, as matter of practice, that some evidence of 
citizenship is required, by the secretary of state, before issuing a passport. 
This, however, is entirely discretionary with him. No inquiry is instituted by 
him to ascertain the fact of citizenship, or any proceedings had, that will in 
any manner bear the character of a judicial inquiry. It is a document which, 
from its nature and object, is addressed to foreign powers; purporting only to 
be a request, that the bearer of it may pass safely and freely; and is to be con- 
sidered rather in the character of a political document, by which the bearer is 
recognized, in foreign countries, as an American citizen; and which, by usage 
and the law of nations, is received as evidence of fact.” (9 Peters, 692, 699.) 

In a letter of April 14, 1854, to a Mr. Nones, Secretary Marcy said: 

“The head of this Department is the only officer in the United States who 
can be recognized by the authorities of foreign governments.” (Moore’s Dig. 
IIT, 863.) 

The Act of Aug. 18, 1856, then, merely confirmed an authority already pos- 
sessed and exercised by the Secretary of State. This authority was ancillary 
to his broader authority to protect Americans in foreign countries, and this 
authority was a necessary incident to his general authority to conduct the for- 
eign affairs of the United States under the Chief Executive. (As to the dis- 
cretionary power of the President in protecting Americans abroad see Borchard’s 
Diplomatic Protection pp. 363-365.) 

In accordance with the provision of Sec. 4075 R. S. the successive Presidents 
of the United States have issued rules governing the granting and issuing of 
passports in the United States. The last Executive Order prescribing such 
rules was signed by President Wilson June 13, 1920. A copy of these rules is 
attached hereto. 

In an opinion of August 29, 1901, concerning the case of Ng. Faun, Attorney 
General Knox held that the authority for the Secretary of State to issue pass- 
ports is discretionary. In the course of his opinion he said: 

“The second question suggested by your inquiry must be answered in the 
negative. The Act of Congress which defines your duty in the matter of the 
issuance of passports expressly says ‘the Secretary of State may grant and 
issue passports.’ The provision, therefore, is not in terms mandatory, and I 
know of no law which gives to the citizen a right to a passport. 

“Attorney-General Hoar, in an opinion dated June 12, 1869 (13 Opin., 89, 92), 
said: 

“T do not understand that the granting of passports from your Department is 
obligatory in any case, but is only permitted where it is not prohibited by law. 

“In a later opinion of Attorney-General Taft (15 Opin., 117), it was held that 
the right of a naturalized citizen to a passport was ‘just as obligatory upon the 
Department of the Government charged with this matter as if he were a native- 
born citizen intending to go to the same country.’ 

“IT do not understand this language, however, as intending to decide that the 
issuance of a passport is a matter of obligation, but that no just distinction can 
be made between a naturalized citizen and one of native birth. 

“Substantial reasons exist for the use by Congress of the word ‘may’ in con- 
nection with authority to issue passports. Circumstances are conceivable which 
would make it most inexpedient for the public interests for this country to grant 
a passport to a citizen of the United States. For example, if one of the criminal 
class, an avowed anarchist for instance, were to make such application, the public 
interests might require that his application be denied. 

“Without expressing any opinion as to whether a passport should be granted 
to Ng. Faun, I advise you that it may, in your discretion, be granted or with- 
held.” (XXII, Opinions of Attorneys General, 509, 511.) 

With regard to this question, Secretary of State Sherman made the following 
statement in an instruction of November 8, 1897 to the Minister to Belgium: 

“Determination of the fact of citizenship is not an executive function. What 
is reserved to the executive is the use of its proper discretion as to the protection 
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of a person abroad when the facts prima facie establish his citizenship by origin 
or naturalization, and the issuance of a passport is part of the exercise of that 
discretion.” (Moore’s International Law Digest, Vol. III, 920.) 


II, EXERCISE OF DISCRETION 


1. Prior to the World War of 1914 


It is impossible in this memorandum to specify all of the grounds upon which 
the Secretary of State, in the exercise of his lawful discretion, has refused to 
issue passports to persons claiming American citizenship. There have been many 
refusals upon the grounds of expatriation, abandonment of ties with this country 
or identification with foreign countries. Numbers of these cases may be found 
in Chapter 12, Volume III, of Moore’s International Law Digest, which relates 
to passports, particularly pages 926-971. Other grounds for refusals are shown 
in the same Chapter, pages 920-923, and I call particular attention to the follow- 
ing cases: 

In the circular instruction to diplomatic and consular officers of May 6, 1861, 
Secretary of State Seward said that passports should be refused to persons 
going to Europe “on errands hostile and injurious to the peace of the country and 
dangerous to the Union.” (Moore’s International Law Digest, Vol. III, 920.) 

In a circular instruction of May 1, 1886, Secretary of State Bayard said that 
“the issuing of passports is at the discretion of the Secretary (Rev. Stat., Par. 
4075), and they will not be granted to persons engaged in violation of the laws 
of the United States.” (Moore’s Digest III, 820.) 

In the “Rules Governing the Granting and Issuing of Passports in the United 
States,” signed by the President September 12, 1903, appears the following state- 
ment: 

“The Secretary of State has the right in his discretion to refuse to issue a 
passport, and will exercise this right towards any one who he has reason to be- 
lieve desires a passport to further an unlawful or improper purpose.” (Moore’s 
International Law Digest, Vol. III, 920.) 

In Section 2 of the passport rules signed by President Wilson June 12, 1920. 
appears the following statement: 

“No one but the Secretary of State may grant and issue passports in the 
United States (Rev. Stat., secs. 4075, 4078) and he is empowered to refuse them 
in his discretion.” 

In an instruction of June 25, 1886, to the Minister to Argentina, Secretary of 
State Bayard said that passports had frequently been denied to persons “residing 
in a foreign land, in contumacy or violation of the laws of the United States.” 
Secretary Bayard added, with reference to the case of one Ezra D. Winslow, 
that “the fact that he is a contumacious fugitive from the justice of Massachu- 
setts would be a sufficient reason for denying to him evidence of the reciprocal 
duty of the law-abiding citizen and the obligation of his Government.” (Moore’s 
International Law Digest, Vol. III, 922.) 

In a memorandum of the Solicitor for the Department, dated January 2, 1907, 
concerning the Waldberg case, he quotes the following passage from a previous 
memorandum concerning one J. H. Brown: 

“If the passport is desired to accomplish a cri:inal purpose, it would be prop- 
erly refused. If the passport is sought to prolong a residence in a foreign coun- 
try, and if such residence would be impossible «r disadvantageous without the 
passport, it may well be a question for the Secretary to consider whether the 
occupation in which such person is engaged is legitimate or illegitimate, judged 
either by the laws of the United States or by the laws of the applicant’s resi- 
dence, to determine whether or not the request for the passport should be refused. 
If it appears that the applicant keeps a disorderly house, or that he is engaged 
in gambling, or that he has violated knowingly, notoriously, the laws of his resi- 
dence, it may well be that the United States may not care to make itself a party 
to such misconduct by the issue of a passport.” 

The refusal of passports in the cases mentioned above were based upon the 
ground that it is improper to grant a passport if its issuance would enable the 
holder to cause an injury to this country or violate the laws of this country. 


2. During the Evistence of Actual Warfare 


Shortly after the outbreak of the War in 1914 it was found necessary to make 
the passport regulations much more strict than they had been theretofore. There 
were several reasons for this change. Much difficulty and expense had resulted 
from the necessity of extending protection and assistance to the numerous Ameri- 


THE RIGHT TO TRAVEL 349 


cans in the belligerent and adjacent countries of Europe, and it was feared that 
their continued presence, in large numbers, in such countries might lead to dis- 
agreeable complications. Also, most, if not all, of the Buropean countries in- 
dicated in one way or another that they did not desire unnecessary visits of aliens 
to their territories. Another consideration was the fact that some of the belliger- 
ent countries, especially Germany, were making efforts to obtain American pass- 
ports for their spies and to use Americans as secret agents. For the reasons men- 
tioned rules were made requiring each applicant for a passport to state the coun- 
tries which he expected to visit and the objects of his visits thereto, and the 
passports were made out accordingly. Subsequently the Department made a rule 
that passports should not be issued for belligerent countries unless the applicants 
showed that it was necessary for them to visit such countries. Later this rule was 
made applicable to neutral countries adacent to belligerent countries, and still 
later, after the United States had entered the war, it was extended to apply to all 
foreign countries. 

It was believed that the lawful discretion of the Secretary of State to refuse 


passports could be exercised in a much more drastic way in time of war than in 
time of peace. 


8. Since the Armistice 


Since the signing of the Armistice the restrictions upon the issuance of pass- 
ports have been relaxed to a considerable extent. From the attached memoran- 
dum of the Passport Division, dated December 16, 1920, it appears, however, that 
passports are refused to persons who are engaged in anarchistic or Bolshevistic 
activities. It also appears that passports are refused to persons desiring to visit 
Poland and some other sections of Europe unless they can show affirmatively 
that it is necessary for them to go thereto. These rules may be found in the 
attached circular of the Passport Division, dated February 9, 1921. 

The rules just mentioned properly come within the purview of the “Additional 
Regulations” authorized by Section 21 of the attached rules, signed by the Presi- 
dent June 13, 1920. Undér this heading, 

“The Secretary of State is authorized to make regulations on the subject of 
issuing and granting passports additional to these rules and not inconsistent with 
them.” 

As these “additional regulations” were made by the Secretary of State, they 
may be modified by him in his discretion. 

It is understood that most of the difficulties now experienced in connection 
with the refusal of passports relate to cases of persons desiring to visit Poland. 
The present rule, according to which passports for Poland are refused, except 
in cases of persons going thither on commercial business or for reasons of 
“meritorious urgency”, is understood to be based upon the wishes of the Polish 
Government, which have been communicated from time to time to the American 
Minister at Warsaw. It also appears from a note verbale of January 17, 1921, 
from the Polish Ministry for Foreign Affairs to the American Legation at War- 
saw, a copy of which accompanied a recent despatch from the Legation, that 
“the entry into Poland of naturalized Americans has already been the object 
(sic) of conferences between the Polish Legation at Washington and the Ameri- 
can Government, conference which ended in the decision that the American 
authorities would grant passports for Poland to naturalized Americans only in 
cases sufficiently justified.” It is understood that the conferences mentioned 
took place between the Polish Minister and Mr. Gibson during the time when 
the latter was temporarily stationed in the Department. 

The question remains whether, in view of present conditions, the Secretary 
of State is warranted in continuing to place restrictions upon the issuance of 
passports to Poland and other countries of Europe because of the express or 
inferred wishes of the authorities of those countries. In this relation, the fact 
that Poland and other countries of Europe do not place special restrictions upon 
the issuance of passports to the United States because of the actual supposed 
wishes of this country, should, no doubt, be considered. It is also pertinent to 
observe that American citizens desiring to visit Poland and the other countries 
concerned are obliged to have their passports visaed by consular officers thereof, 
and such officers may, in their discretion, refuse to grant visas. The question 
naturally arises, whether the burden of preventing Americans from going to 
Poland does not under present circumstances properly rest upon consular officers 
of Poland, rather than upon this Department. 
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It may also be well for the Department to consider the question of omitting 
from passports the statements as to the countries to be visited and the objects 
of the visits thereto. These statements were inserted as a precautionary war 
measure. 

Finally, it may be observed that this Department has always recognized the 
right of foreign consuls to refuse visas, in their discretion, provided such refusal 
does not involve a discrimination against American citizens or a violation of 
treaty rights. 

The question of modifying the present rules of the Department by relaxing 
certain restrictions is essentially a question of policy rather than one of law. 





[Memorandum from Office of Alvey A. Adee, Second Assistant Secre- 
tary of State. To Philip Adams, Chief of Passport Control. Sub- 
ject: Transmission of memoranda re refusal of passports to anarch- 


ists, Bolsheviks, and radicals | 
DEPARTMENT OF STATE 
SECOND ASSISTANT SECRETARY’S ROOM 


MEMORANDUM 


DECEMBER 16, 1920. 


Deak Mr. ADAMS: Mr. Adee sends the accompanying papers for your guid- 
ance and for the files of PC. 


R. 8. 
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[Memorandum to Alvey A. Adee, Second Assistant Secretary of State. 


From Norman H. Davis, Acting Secretary of State. Subject: Re- 
fusal of passports to anarchists, Bolsheviks, and radicals| 


DEPARTMENT OF STATE 


OFFICE OF THE SECRETARY 
DECEMBER 15, 1920. 


Dear Mr. ADEE: I concur with Mr. Shaw’s memorandum, but, in accordance 
with your suggestion, the definition of radical given in the first section of the Act 
of October 16, 1918, is to be substituted for the definition set forth in the memo- 
randum. 

I attach copies of the Act and of the first section thereof with the word “aliens” 
changed in all cases to “citizens.” 

N. H. D. 
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[Act of October 16, 1918. Enclosure to memorandum December 15, 
1920, to Alvey A. Adee from Norman H. Davis | 


[PusLtic—No. 221—65rH CONGRESS. ] 
{H. R. 12402.] 


AN ACT To exclude and expel from the United States aliens who are members of the 
anarchistic and similar classes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That aliens who are anarchists; aliens who 
believe in or advocate the overthrow by force or violence of the Government of 
the United States or of all forms of law; aliens who disbelieve in or are opposed 
to all organized government; aliens who advocate or teach the assassination of 
public officials; aliens who advocate or teach the unlawful destruction of prop- 
erty; aliens who are members of or affiliated with any organization that enter- 
tains a belief in, teaches, or advocates the overthrow by force or violence of the 
Government of the United States or of all forms of law, or that entertains or 
teaches disbelief in or opposition to all organized government, or that advocates 
the duty, necessity, or propriety of the unlawful assaulting or killing of any 
officer or officers, either of specific individuals or of officers generally, of the 
Government of the United States or of any other organized government, because 
of his or their official character, or that advocates or teaches the unlawful de- 
struction of property shall be excluded from admission into the United States. 

Sec. 2. That any alien who, at any time after entering the United States, is 
found to have been at the time of entry, or to have become thereafter, a member 
of any one of the classes of aliens enumerated in section one of this Act, shall, 
upon the warrant of the Secretary of Labor, be taken into custody and de- 
ported in the manner provided in the immigration Act of February fifth, nine- 
teen hundred and seventeen. The provisions of this section shall be applicable 
to the classes of aliens mentioned in this Act irrespective of the time of their 
entry into the United States. 

Sec. 3. That any alien who shall, after he has been excluded and deported 
or arrested and deported in pursuance of the provisions of this Act, thereafter 
return to or enter the United States or attempt to return to or to enter the 
United States shall be deemed guilty of a felony, and upon conviction thereof 
shall be punished by imprisonment for a term of not more than five years; and 
shall, upon the termination of such imprisonment, be taken into custody, upon 
the warrant of the Secretary of Labor, and deported in the manner provided 
in the immigration Act of February fifth, nineteen hundred and seventeen. 

Approved, October 16, 1918. 
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[Enclosure to Memorandum December 15, 1920 to Alvey A. Adee 
from Norman H. Davis] 


DEPARTMENT OF STATE 


OFFICE OF THE SECRETARY 


Citizens who are anarchists; citizens who believe in or advocate the over- 
throw by force or violence of the Government of the United States or of all 
forms of law; citizens who disbelieve in or are opposed to all organized govern- 
ment; citizens who advocate or teach the assassination of public officials ; citizens 
who advocate or teach the unlawful destruction of property; citizens who are 
members of or are affiliated with any organization that entertains a belief in, 
teaches, or advocates the overthrow by force or violence of the Government of 
the United States or of all forms of law, or that entertains or teaches disbelief 
in or opposition to all organized government, or that advocates the duty, neces- 
sity, or propriety of the unlawful assaulting or killing of any officer or officers, 
either of specific individuals or of officers generally, of the Government of the 
United States or of any other organized government, because of his or their 
official character, or that advocates or teaches the unlawful destruction of prop- 
erty. 

NHD. 
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[Memorandum From Alvey A. Adee, Second Assistant Secretary of 
State. To G. Howland Shaw, Office of the Secretary. Subject: 
Refusal of passports to anarchists, Bolsheviks and “so-called radi- 
cals” | 


DEPARTMENT OF STATE 
SECOND ASSISTANT SECRETARY’S ROOM 


MEMORANDUM 
DECEMBER 11, 1920. 

Dear Mr. SHAW: I think this memorandum is very good and I heartily con- 
cur in it, with the exception of sections a and b of paragraph 1. Congress has de- 
fined in the Act of October 16, 1918, the class of Anarchists, Bolsheviks and 
those termed by you “so-called radicals”. In the light of this definition I believe 
it desirable not to attempt to set up a definition of our own, which may have the 
advantage perhaps of being more specific, but also the great disadvantage of 
lacking Congressional sanction. 

Since most of the criticism of the Department’s action in withholding pass- 
ports from Americans comes from Senators and Members of Congress, I believe 
it will be found to be very helpful if we base our judgment of the man upon the 
measure provided by Congress. 

ALVEY. 


29174—58-—pt. 2 20 








[Memorandum to Norman H. Davis, Under Secretary of State. 
From G. Howland Shaw, Office of the Under Secretary. Subject: 
Refusal of passports to Bolshevists, persons connected with Bol- 
shevist organizations, or persons who espouse the Bolshevist cause] 


MEMORANDUM FOR MR. Davis 
DECEMBER 9, 1920. 

We are having a good deal of trouble on the subject of passports for so-called 
radicals. This is partly due to our failure to define what we mean by a danger- 
ous radical and also to the absence of adequate machinery to develop coherent 
and sound precedents in this field. I think the fact that the Department is 
still, to some extent, looking at things from a war standpoint, whereas the 
public has pretty thoroughly discarded this standpoint, is also an element in the 
situation. Whatever the causes, the result is simply that our decisions, where 
radicals are concerned, are impressionistic and contradictory. As a possible 
remedy I make the following suggestions: 

1. That we define radicals to whom we will refuse passports in the following 
words: 

(a) Any person who advocates the overthrow by violence of all organized 
government or of the Government of the United States, or the bringing about by 
violence of any change in the Constitution or form of this Government; or any 
person who is a member of any party or other organization pledged to further 
such a program. 

(b) Any person in the employ of a Bolshevik Government, or any person 
whose activity in behalf of a Bolshevik Government is conducted under the 
direction or, or in association with, any agent or representative of such 
Government. 

I have reached this definition after consultation with a number of people 
in the Department and I think that it is tolerably satisfactory. Of course 
everything will depend upon how it is put into practice; and, for the sake of 
obtaining continuity and consistency in the development of this definition, 
I suggest : 

2. That you authorize the head of the Passport Bureau in cases affecting 
radicals to consult in his discretion with an informal Committee to be com- 
posed of Mr. Hurley, a representative of the Solicitor’s Office, and someone from 
one of the Executive Offices. 

3. Much of our trouble in finding out whether or not an applicant for a pass- 
port is a dangerous radical comes from the very nature and form of the reports 
upon which a decision must be based. In many cases these reports are in gen- 
eral terms, and specific facts are more or less lacking. Frequently there is a 
large, and by no means always relevant, file composed of information dating 
back several years. The various Department officials who are trying to reach 
a decision in the case must read through this file, and naturally there is much 
wasted effort and much difference of opinion in order to determine what is 
relevant and what is not. I suggest that, in cases involving radicals, Mr. Hur- 
ley’s office should furnish the Passport Bureau with a simple and short statement 
of facts concerning the applicant. This report should set forth the organizations 
to which the applicant belongs, the persons with whom he is known to associate, 
the papers for which he writes and such other facts concerning his alleged 
radical activities as may be pertinent. The report should show simply what the 
applicant has done and opinions as to the signficance of these doings should be 
avoided. Generalities should likewise be strictly excluded from these reports. 


G. HowLaAnp SHAW. 
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[Memorandum to G. Howland Shaw, Office of the Under Secretary 
of State. From Philip Adams, Chief, Passport Control. Subject: 
Refusal of passports to Bolshevists, persons connected with Bol- 
shevist organizations or persons who espouse the Bolshevist cause | 


DEPARTMENT OF STATE, DIVISION OF PASSPORT CONTROL 


MEMORANDUM 
DECEMBER 3, 1920. 

Dear Mr. SHAW: In response to your request for an opinion in regard to the 
subject matter of the attached memorandum (Refusal of Passports to Bolshevists 
and others), I beg leave to submit the following: 

Foreign agitators may be excluded from this country by stiffening the visa 
and immigration regulations but unfortunately there is no present possibility 
of preventing a person of the same type holding an American passport, from 
returning to our shores. 

The latter class affords the main means of communication between various 
antigovernmental influences here and abroad; and the chief usefulness of the 
present passport regulations is that they minimize the chance of foreign con- 
spiracies receiving a foothold on this side of the Atlantic or fortifying a position 
already secured. 

It is needless to say that in applying the principle of selection as to who shall 
have a passport and who shall be denied, the most rigid adherence to a clearly 
understood principle is necessary; and no passport may now be denied on the 
grounds of inference only which were sufficient during the war. 

The war is virtually, if not-officially, at an end; and the surrender of the 
constitutional liberties, which is an apparently inevitable consequence of the 
need of a nation at war to conduct its hostilities successfully, can no longer be 
maintained when a nation has returned to the ways of peace. If this argument 
is sound, it will finally cease to be feasible for this Government to deny to its 
citizens the right to express themselves freely through speech, assemblage, or 
press; and the right of such expression (in peace times) may be said to signify 
the right of each man to say, not only a wise, but also a foolish thing, according 
to his understanding or prejudices. 

There is, however, one license of speech which no government should tolerate 
within its borders at any time. This license is exercised when a man advocates 
the overthrow of a law or of an existing government by violence. Against so 
anarchic a theory, society interposes the principle of obedience to the will of the 
majority and “Government by Persuasion” ; and, provided that it leaves open the 
avenues by which a man may be persuaded and provided that he may register 
his convictions by use of the ballot, the government standing for these principles 
will receive the hearty support of most sensible people. 

To the degree then that we adhere strictly to the principle noted above, may 
we be assured of sympathetic cooperation from all parties and classes. In the 
application of this principle to Article 2 of the Proposed Regulations, I would 
suggest the adoption of a more cautious attitude. While actual agents of the 
Bolsheviks clearly come under the principle enunciated, inasmuch as the Bolshe- 
vists are apparently attempting to inaugurate in this country a system of forcible 
overthrow of existing institutions by violence, I think that it is very questionable 
as to the wisdom of officially identifying the Bolshevists with, let us say, the 
writers of articles appearing in THE DIAL, THE NEW REPUBLIC, and THE 
NATION; and to be very frank, I do not believe that public opinion will favor 
any such action. 

If the “Parlor Bolshevist” (1) refrains from advocating the attainment of a 
Bolshevist regime by force and (2) is actually in no sense in collusion with agents 
of the Bolshevists, it would seem wise to give this man his passport restricting 
him, however, to a few months of travel only, the continuance of his sojourn 
abroad to be dependent upon good behavior. 
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Anarchists who wish to overthrow governments by force, or associate them- 
selves with those who desire to overthrow governments by force, should, of 
course, be denied passports; but persons who while believing in lunacy in the 
abstract reprehend the forcible method of bringing about the kind of society 
which they advocate, and who are shown to have no association or sympathy with 
the terroristic program, might perhaps be permitted to go abroad for a brief 
period—with their guardians. 

It seems to me that the following two classes will be sufficient for the purpose 
of protection : 

Passports shall be refused to persons falling within any one of the following 
categories : 

(1) Any person who counsels or advocates publicly or privately the overthrow 
of all organized governments or the overthrow of this Government, by force; or 
the bringing about of any reform or change in the laws or constitution of this 
Government by the employment of force; or any person who is a member of any 
association, party, or league, advocating such a program at the time when the 
application for a passport is made. 

(2) Any person who is directly or indirectly working for the Bolshevist govern- 
ment: (a) correspondents for publications such as the LONDON DAILY HER- 
ALD, SOVIET RUSSIA, and other well known Bolshevist organs; (b) employees 
of the soviet government of this and other countries; and (c) carriers of Bolshe- 
vist correspondence. 

It will be seen that although Article 2 of the original memorandum has been 
omitted, the most offensive activities of the type of person dealt with have been 
covered in the two sections shown above. 

The omission of specific mention of various red groups in this country is recom- 
mended because (a) the specific reference would seem to weaken the enunciation 
of a general principle which in the abstract will have everybody’s support; and 
(b) because there is thus offered an avenue for the readmittance of certain 
offending groups if they will publicly and privately purge themselves of treason- 
able activities. 

As a matter of practice, however, the Passport Division would of course con- 
tinue to refuse passports to members of the special organizations mentioned in 
the memorandum ; but this Division should, I believe, in the case of each organiza- 
tion discriminated against, secure actual documentary evidence of a hostile inten- 
tion toward law and government and should acquaint itself with any changes of 
policy in the attitude of these offending organizations. 

The burden will thus be put upon such groups to clear themselves of attaint; 
and I believe that this attitude on our part will be more helpful in the end than 
the official denomination of such groups as organizations to be permanently 
excluded from the rights enjoyed by other citizens. 

You will observe that I am building for the future. It is quite possible that 
the conditions which I have outlined may not suit the present regulations of the 
Department; but I have endeavored to anticipate the trend of public opinion by 
outlining a position which the Department could adopt as a fairly permanent 
measure. 

Puiiip ADAMS. 


[ Memorandum unidentified | 


(a) Citizens who are anarchists; 

(b) Citizens who advise, advocate, or teach, or who are members of or affiliated 
with any organization, association, society, or group, that advises, advocates, or 
teaches, opposition to all organized government ; 

(c) Citizens who believe in, advise, advocate, or teach, or who are members of 
or affiliated with any organization, association, society, or group, that believes in, 
advises, advocates, or teaches: 

(1) the overthrow, by force or violence of the Government of the United 
States or of all forms of law, or 

(2) the duty, necessity, or propriety of the unlawful assaulting or killing 
of any officer or officers (either of specific individuals or of officers generally ) 
of the Government of the United States or of any other organized government, 
because of his or their official character, or 

(3) the unlawful damage, injury, or destruction of property, or 

(4) sabotage; 
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(d) Citizens who write, publish, or cause to be written or published, or who 
knowingly circulate, distribute, print, or display, or knowingly cause to be circu- 
lated, distributed, printed, published, or displayed, or who knowingly have in 
their possession for the purpose of circulation, distribution, publication, or dis- 
play, any written or printed matter, advising, advocating, or teaching, opposition 
to all organized government, or advising, advocating, or teaching: 

(1) the overthrow by force or violence of the Government of the United 
States or of all forms of law, or 

(2) the duty, necessity, or propriety of the unlawful assaulting or killing 
of any officer or officers (either of specific individuals or of officers generally) 
of the Government of the United States or of any other organized govern- 
ment, or 

(3) the unlawful damage, injury or destruction of property, or 

(4) sabotage: 

(e) Citizens who are members of or affiliated with any organization, associa- 
tion, society, or group, that writes, circulates, distributes, prints, publishes, or 
displays, or causes to be written, circulated, distributed, printed, published or dis- 
played, or that has in its possession for the purpose of circulation, distribution, 
publication, issue, or display, any written or printed matter of the character 
described in subdivision (d) 

“For the purpose of this section: 

(1) the giving, loaning, or promising of money or anything of value to be 
used for the advising, advocacy, or teaching of any doctrine above enumerated 
shall constitute the advising advocacy, or teaching of such doctrine: and 

(2) the giving, loaning, or promising of money or anything of value to any 
organization, association, society, or group of the character above described 
shall constitute affiliation therewith: but nothing in this paragraph shall be 
taken as an exclusive definition of advising, advocacy, teaching, or affiliation.” 














[Memorandum to Norman H. Davis, Under Secretary of State. From 
W. L. Hurley, Member of Mr. Davis’ staff in charge of espionage, 
subversive matters, etc. Subject: Policy re issue of passports to 
Bolshevists, persons connected with Bolshevist organizations or per- 
sons who espouse the Bolshevist cause | 


DEPARTMENT OF STATE 
OFFICE OF THE UNDER SECRETARY 


MEMORANDUM RE APPLICANTS FOR PASSPORTS WHO ARE BOLSHEVISTS OR WHO ARE 
CONNECTED WITH BOLSHEVIST GOVERN MENT, ETC. 


Nov. 30, 1920. 

Thus far, no definite policy appears to have been adopted by the Department 
with respect to applicants for passports who openly sympathize with or espouse 
the cause of the Soviet Government; or persons who are members of organiza- 
tions or associations that have signified their adherence to the principles and 
doctrines of Bolshevism ; or persons who are engaged either directly or indirectly 
in propaganda for, or other assistance to, the Soviet Government. As a com 
Sequence, each case falling within any of the foregoing categories appears to 
have been decided without reference to any previous case of a similar nature, 
and the officer making the decision has, it appears, been guided solely by his 
own ideas and impressions as gleaned from an examination of the correspon- 
dence and reports respecting the individual applicant. 

There are now before the Department a number of cases falling within 
the foregoing descriptions, decision respecting which should form a basis for 
action in and facilitate the handling of similar cases in the future. 


A 


A recently applied for a passport for France, to which country it is understood 
he intended going as a representative of the London Daily Herald. The Daily 
Herald is known to be subsidized by the Bolshevist Government. On a previous 
occasion, when A had been issued a passport for travel in France, Italy and 
England, for newspaper work, and had been refused an amendment for Esthonia, 
he proceeded to Esthonia and ultimately entered Soviet Russia. He came out of 
Russia with a Soviet Peace Delegation and became involved in difficulties with 
the Esthonian authorities. Letters written by A from Russia to persons in this 
country indicate that he is an out-and-out Bolshevist. While in Soviet Russia, 
A’s passport was taken up by the Bolshevist authorities and it was subsequently 
reported that it had been given to a dangerous Bolshevist agitator by the name 
of Malkin who would endeavor to gain admission to the United States through 
its use. 

The Department declined to issue another passport to A for use in con- 
nection with his activities for the Daily Herald. However, Senator F has re- 
quested a reconsideration of A’s application. 


B 


Another representative of the Daily Herald, B, who is at present in Vienna, 
was recently issued a passport for use in connection with his activities for that 
Journal. His work for this publication would appear to be a sufficient reason 
for refusing him passport facilities. 


There is also before the Department for consideration the passport application 
of C. C intends to go to Europe as the “general European Director of the Fed- 
erated Press.” The Embassy at London reports that the Federated Press has 
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an agreement with the Daily Herald for the exchange of news and the services 
of correspondents, the whole agreement having been under the supervision of 
Kameneff and Litvinoff. 

So far as C is concerned, he is of course the well-known pacifist, having been 
a member of the People’s Council of America and Secretary of the Ford Peace 
Party. Justice states “after this country entered the war, he was pro-German, 
rapidly turning Radical, Communist and Bolshevik. He is actively identified 
with numerous Radical and Communist Activities in this country, contributing 
to and editing magazines and addressing meetings.” 


D 


Another case similar to the foregoing is that of D, who was formerly clerk to 
the American Ambassador at Constantinople in 1915. D in 1919 was in the 
employ of the Jewish Joint Distribution Committee and engaged in relief work 
in Prague, Vienna and Budapest. While in the employ of this Committee, he 
was reported to be in close communication with leading Bolshevists in Czecho- 
slovakia, Austria and Hungary, among them Bela Kun, and to have shown decided 
Bolshevist sympathies. The Military Attaché at The Hague on June 18, 1919, 
forwarded a report by a British agent which indicates that under cover of his 
position with the American Food Commission (?) in Prague, D obtained Military 
information of interest to the Bolshevists regarding movement of Czech troops, 
and that he assisted Bolshevist agents who were arriving daily in Prague from 
Germany. 

D was in communication with Nuorteva, and in a letter written by him to 
Nuorteva, which was discovered by the Lusk Committee, warm sympathy is 
expressed for the Russian “experiment” and a desire on the part of the writer 
to be of service. He refers to a communication of earlier date from Nuorteva and, 
states that he is in agreement with him in practically all his main points. D was 
also reported to have been journeying through Soviet Russia with Hmma Gold- 
man, collecting material for the preparation of a history of the Russian Revolu- 
tion. He is also referred to as the “representative of the Daily Herald.” D 
recently slipped into England through the Passport Control at Calais but imme- 
diately left for Ostend, through pressure of the British authorities, and he will 
not be allowed to enter England again. 

D is traveling under the protection of an American passport issued by the 
Legation at Warsaw on April 13, 1920. Undoubtedly this passport should be 
taken up and an emergency issued for immediate return to the United States only. 

In its dealings with applicants for passports of the above descriptions, this office 
has endeavored to follow the spirit of the Secretary’s note to the Italian Ambas- 
sador outlining this Government’s attitude toward the Soviet regime. Any assist- 
ance in the way of passport facilities, which this Government may render to a 
person who is working either directly or indirectly in behalf of the Soviet Gov- 
ernment is a help to the Soviet Government and tends to delay the day of fulfill- 
ment of the hope expressed in the Italian note that the Russian people “will 
overcome the existing anarchy, suffering, and destitution” and “again take a 
leading place in the world.” 

It is therefore recommended that passports be refused to persons who fall 
within any of the following categories. 

(1) Any person who counsels or advocates publicly or privately the overthrow 
or the bringing about of reforms or changes in organized Governments by force: 

(Example) Members of the Communist Party; the I. W. W.; the Communist 
Labor Party ; or any other organization of a similar nature. 

(2) Any person who actively espouses the cause of the Soviet Government 
either through public expression or by the distribution or dissemination of Bol- 
shevist propaganda. 

(3) Any person who is directly or indirectly working for the Bolshevist Govern- 
ment, (a) correspondents of publications such as the London Daily Herald, Soviet 
Russia, and other known Bolshevist organs; (b) Employees of the Soviet Govern- 
ment in this and other countries; and (c) carriers of Bolshevist correspondence. 


W. L. H. 








APPENDIX EXHIBIT NO. 11 


Department of State, Passport Office 
Washington, D. C 


EssENTIAL REQUIREMENTS WHEN Maxine APPLICATION FOR PAssPorT 


Under the law of the United States, a passport may be issued only to citizens 
or persons owing allegiance to this country. 


WHERE APPLICATIONS MUST BE EXECUTED 


1. An application for a passport must be executed before a clerk of a federal 
court or a state court authorized by law to naturalize aliens, or before an agent 
of the Passport Office. An application executed within the continental United 
States, Alaska and Hawaii before any other official will not be accepted. Pass- 
port agents of the Department of State are located in Boston 9 (United States 
Post Office and Court House Building) ; Chicago, 4 (United States Court House) ; 
New Orleans, 12 (International Trade Mart) ; New York, 20 (Rockefeller Center, 
630 Fifth Avenue); San Francisco, 2 (126 Federal Office Building) ; and Los 
Angeles, 17 (500 South Figueroa Street). In Washington, it is desired that ap- 
plications be executed in the Passport Office of the Department of State, located 
at 1717 H Street, Northwest, Zone 25. 


NATURE OF PROOF TO ESTABLISH AMERICAN CITIZENSHIP 


2. What must be shown in birth evidence.—All documents, such as birth cer- 
tificates, baptismal certificates, certified copies of records, affidavits, etec., sub- 
mitted as evidence of the American citizenship of an applicant for a passport 
must give the place and date of birth and bear the seal of the office and signature 
of the person before whom such documents were executed or by whom they 
were issued. Birth and baptismal certificates, to be acceptable, must show that 
the birth or baptism was recorded shortly after the birth. 

3. Native citizens—(a) Born in the United States—A native-born Ameri- 
ean citizen must submit with his application for a passport a birth certificate, 
or, if such a certificate is not obtainable, a baptismal certificate or a certi- 
fied copy of the record of baptism. If none of these certificates is obtainable, 
the appliant should submit, in lieu thereof, an affidavit executed by a parent, 
brother, sister, or other relative, preferably an older person, or the physician 
who attended the birth, setting forth the date and place of birth of the appli- 
cant. If an affidavit of a relative or physician cannot be obtained, an affi- 
davit of some other reputable person having knowledge of the facts which enable 
him to testify as to the place and date of birth should be submitted. In the 
affidavit, a brief statement should be made showing how and through what source 
knowledge of the place and date of birth was acquired. 

(b) Born abroad.—A person who claims American citizenship through birth 
abroad of a native or naturalized American father or mother should prove the 
parent’s birth in the United States or naturalization as a citizen of this coun- 
try by documentary evidence of the kind indicated in paragraph 3 (a) or 4. An 
approved consular report of birth (Form 240), would be satisfactory for this 
purpose. 

4. Naturalized citizens.—A person who claims American citizenship by 
naturalization must submit with his application the certificate of naturalization. 

A person who claims citizenship through the naturalization of a parent may 
submit with his application the naturalization certificate of the parent through 
whom he derived citizenship, or a certificate of citizenship issued by the Attorney 
General under the provisions of the naturalization laws. The certificates of citi- 
zenship issued by the Attorney General may be issued to persons whose parents 
were American citizens at the time of the birth of the child or to persons whose 
parents were naturalized after the birth of the child. 
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5. Women. citizens —(a). A woman who was married to an American citizen 
between March 2, 1907, and September 22, 1922, must submit evidence of her 
husband’s American citizenship. If married prior to March 2, 1907, she may 
submit evidence of her own citizenship, provided she shows in her application 
that she resided continuously in the United States between the date of her mar- 
rage and September 22, 1922; otherwise, she must submit evidence of her hus- 
band’s American citizenship. 

(b) A woman who claims citizenship through the naturalization of her hus- 
band prior to September 22, 1922, may submit the latter’s certificate of natural- 
ization or a derivative certificate of citizenship issued by the Attorney General 
under the provisions of the naturalization laws. 

(c) An American women who lost American citizenship by marriage to 
an alien but who alleges that, after the termination of the marital relation and 
prior to September 22, 1922, she resumed American citizenship must submit 
evidence that she was an American citizen at the time of marriage... If the mari- 
tal relation is alleged to have been terminated by divorce, a certified copy of the 
decree of court granting an absolute divorce should be submitted. A legal 
separation or an interlocutory decree of divorce does not terminate marriage. 

(d@) An American woman who lost citizenship by marriage to an alien prior 
to September 22, 1922, and resumed American citizenship by naturalization after 
that date must submit documentary evidence of her naturalization. 

(e) An American woman who was married to an American citizen or to an 
alien on or after September 22, 1922, must submit evidence of her own citizenship. 

6. Old passports.—An applicant who holds an expired or unexpired passport 
should submit the old passport. This document will be accepted as evidence 
of citizenship if proper evidence of American nationality was submitted with 
the application upon which it was issued. If a previous passport which has 
definitely expired cannot be presented for surrender or cancellation, it is neces- 
sary to state briefly in the new application the disposition of the previous pass- 
port. However, if the previous passport has not definitely expired, it is neces- 
sary to submit, under oath, a separate statement setting forth, in circumstantial 
detail, the disposition of the valid passport. 


PHOTOGRAPHS 


7. Two photographs (duplicate) taken within sir months before they are sub- 
mitted must be presented of each person named in the application. One of the 
photographs must be signed by the applicant. A group photograph is preferred 
when a wife, or wife and children, are included in one application. Separate 
photographs will be accepted when it is not practicable to present a group photo- 
graph. Photographs must be full-faced, on thin unglazed paper with a light 
background, and not over 3 by 3 inches nor less than 21% by 2% inches in size. 
The submission of other types of photographs will delay action on applications. 
There is no objection to the submission of passport pictures which depict the 
applicant as a relaxed, smiling person. 


IDENTIFYING WITNESS 


8. An identifying witness who has known the applicant two years must appear 
in person with the applicant and fill in and sign the affidavit on the application 
form. The witness must be able to state under oath that the applicant is the 
person he represents himself to be and that the facts stated in the application 
are true to the best of the witness’ knowledge and belief. A husband or wife is 
not acceptable as an identifying witness of the spouse unless his or her identity 
is established, such as by the presentation of driver’s permits, etc. An expired 
American passport bearing a signed photograph may be used as identification in 
lieu of an identifying witness. 


REPRESENTATIVES OF BUSINESS CONCERNS AND MISSIONARY ORGANIZATIONS 


9. Persons proceeding abroad on private business to countries other than Iron 
Curtain countries are not required to submit sponsoring letters. Persons pro- 
ceeding abroad in pursuance of a contract or agreement with an agency of the 
United States Government must submit letters from the concern by which they 
are employed setting forth their position, destination, purpose of travel, and 
proposed length of stay abroad. 











364 THE RIGHT TO TRAVEL 


Persons proceeding abroad on newspaper or journalistic business must submit 
a letter from their sponsor setting forth the country or countries to be visited 
and the purpose of their visit. 

When a missionary applies for a passport, he should submit to the Passport 
Office a letter showing the name of the organization which he represents, the 
country to which he is proceeding, the name of the station to which he will be 
assigned therein, and whether he has previously served abroad as a missionary. 


PASSPORT APPLICATIONS FROM PERSONS SUBJECT TO THE DRAFT 


10. Passport applications may be accepted from persons who are of the mili- 
tary draft age. However, such persons should keep their local boards advised 
of their whereabouts. 


PASSPORT AND RENEWAL APPLICATION FEES 


11. Original issuwe—The legal fee for a passport is $9 plus $1 for executing the 
application, except that State courts may charge $2 for executing the application 
($9 passport fee must accompany the application to Washington and the appro- 
priate execution fee is paid to the clerk of court or agent before whom the appli- 
cation is executed). No passport or renewal fee is collected from an officer or 
employee of the United States proceeding abroad on official business or from 
members of his household who desire to accompany or join him, but the fee for 
the execution of the application must be collected. 

12. Renewal.—A passport is valid for two years from the date of issue unless 
limited to a shorter period. It may be renewed for a period of two years upon 
payment of a fee of $5, but the final date of expiration shall not be more than 
four years from the original date of issue. A passport which was issued within 
the period of four years prior to the time when application for renewal is made 
may be renewed. No fee is collected for the execution of an application for 
renewal. 

Requests for renewal may be made by personal application addressed to the 
Passport Office, Department of State, a passport agency, a consular officer of the 
United States, or the chief executive officers of the Commonwealth of Puerto 
Rico, Hawaii, the Virgin Islands, Guam, or American Samoa, and the fee to- 
gether with the passport to be renewed should accompany each request. The 
Department desires that requests for renewal be submitted on a passport re- 
newal application form which is signed by the applicant. The renewal appli- 
eation may be submitted by mail. It is not necessary that it be executed before 
a clerk of court or a passport agent. These application forms for the renewal 
of a passport may be obtained from the Passport Office and its Agencies and clerks 
of courts authorized by law to naturalize aliens. (See paragraph 1.) 

13. Form of fee.—The $9 fee and the $5 fee must be in the form of acceptable 
monies, which are: 

1. Bank drafts and cashier’s checks. 
2. Checks—certified. 
3. Checks—Clerks of Courts. 
4. Checks—personal (made payable to Passport Office and drawn by the 
applicant). 
5. Checks—travelers. 
6. Money Orders—American Express Company. 
7. Money Orders—Currency Exchange. 
8. Money Orders—International. 
9. Money Orders—United States Postal. 
‘ ae of the above forms of payment must be made payable to the Passport 
ice. 

The Passport Office discourages the acceptance of U. S. coin and currency. 
It cannot assume responsibility in the event of loss in the mails. However, 
passport fees may be paid in cash when applications are filed in person at the 
Passport Office or any of the Passport Agencies. 
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AMENDMENT OF PASSPORT 


14, Passports may be amended in various ways to suit the needs of the 
bearer. Upon written request of the bearer, they may be amended to include or 
exclude the bearer’s American spouse and any American minor children. 
Amendments to passports may be made by the State Department’s passport 
agents at the locations listed in paragraph 1, as well as in Washington, D. C. 


Other officials authorized to amend passports are consular and diplomatic officers 
and the chief executive officers of the Commonwealth of Puerto Rico, Hawaii, 
the Virgin Islands, Guam, or American Samoa. No fee is collected for the 
amendment of passports. 


IMMUNIZATIONS FOR TRAVEL ABROAD 


15. For information regarding the required immunizations for travel abroad, 
it is suggested that inquiry be made at the nearest office of the United States 
Public Health Service or the nearest consular representative in the United 
States of the country or countries to which travel is contemplated. The location 
of the latter is noted in the Congressional Directory which is available in most 
libraries. 
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APPENDIx Exursit No. 12 
















Porm proved 
(1245-55) Rudget Bureau No. 47.RO0Si.5. 


DEPARTMENT OF STATE 


PASSPORT APPLICATION 


All necessary information and guidance will be riven applicant by the clerk of the Federal or authorized 
State Court, or the Passport Agent before whorm this application must be executed. The legal fee for a pass 
# port ts $9 plus $1 for executing application. Don't pay any other fee Lo anyone for filling im or executing this 
epplication or for obtaining the passport except postage and/or necessary telephone or telegraph charges 


PART 1—TO BE COMPLETED BY ALL APPLICANTS 


(PLEASE PRINT NAME IN FULL. STRIKE OUT (TEM IN PARENTHESES WHICH DOES NOT APPLY) 















a auaeipouae - - a = al _. . A CITIZEN 
OF THE UNITED STATES (BY BIRTH) (THROUGH NATURALIZATION), DO HEREBY APPLY TO THE 
DEPARTMENT OF STATE FOR A PASSPORT 

(00 WOT USE THIS SPACE) 





PERMANENT RESIDENCE (STREET ADORESS . CITY, STATE) 














DATEOF BIRTH ~ T PLACE GF BIRTH (TOWN OR CITY— COUNTY OR PROVINCE STATE OR COUNTRY) 


1 HAVE BEEN OUTSIDE THE US. AT THE FOLLOWING PLACES FOR THE 
UIST ONLY THOSE PERIOOS SPENT ABROAD SINCE BEING NATURALIZED 


PERIODS STATED (EACH PERIOD ABROAD IW EXCESS OF SIX MONTHS MUST BE STATED) (FOR NATURALIZED CITIZEN 





anren 798 



































| From MONTH DAY YEAR) TO (MONTH OAY YEAR) 
; ; 
FROM | To 
| | 
| | Sai 
} + 
FROM | TO 
| 4 
-_* — ° 
FATHER'S NAME [FATHER 5 PLACE OF pun (CD American Citizen = 
m 
: | {| © Not American C ; Vs 
FATHER’S DATE OF BIRTH (CO Pather deceased 2: 
4 z- 
CD Pather residing at 48 
—r = —-- ~-- me 
MOTHER'S NAME | MOTHER'S PLACE OF BIRTH | (J American Citizen o=: 
| 
| () Not American Citizer ol 
MOTHER'S DATE OF BIRTH | © Mother deceased a 
(C) Mother residing at cr 
| ad — a r 
DATE OF MARRIAGE | PRESENT FULL LEGAL NAME OF SPOUSE 
Oo 1 was never married } 
oe 
(CF 1 was last married ot } 
na 4 
SPOUSE'S PLACE OF BIRTH | SPOUSE’S DATE OF BIRTH 
0 Spouse IS American Citizen SPOUSE NOW RISIDING AT 


oO Spouse is NOT American Citizer 
(C) Marriage not terminated 


D Marringe 


z 





rminated by (death) ( 








DESCRIPTION OF APPLI 


HEIGHT | MAIR | eves 
| 


we 7 


i 


DISTINGUISHING MARKS OR FEATURES (NOTE ANY SCARS OV HANDS OR FACE 





MAIL PASSPORT T 
| PRINT COMPLETE ADORESS PLAINI 


MONTH) (DAY YEAR 





staneeieansoasaaecenaaseiiod 


(DO NOT USE THIS SPACE 











CO submitted for cancellation 


CJ Other disposition (State 


L> * Public Law 403 (February 10, 1954) permit erks of State Courts to collect and retain $2 for executing a passport application 
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Form DGP-il (12-15-65) (PART 1—Contioued) Page 2 


PASTE ONE PHOTO HERE 
DO NOT 8TAPLE 


The two passport photos required must be 
approximately 244 by 24 inches in size; be on thio 
unglazed photo paper; show full front view of appli- 
cant witb a plain, light background; and have been 
taken within 6 months of date submitted. Wheo 
dependents are included, use group photo not 

| individual photos. The Clerk or Agent will not 
sceept photos that are not # good likeness of the 

| applicant, and will not sccept an application if 
there is any question of its good faith or of the 
identity of the applicant. 

| Seal of Comrt or Passport Agency must be 
impressed on the lower portion of the photo attached 
hereto, in such & manner as not to obscure the 
features of any person included. 


DO NOT IMPRESS SEAL OR STAPLE 
OTHER PHOTO. ATTACH LOOSELY BY 
PAPER CLIP. 





WOULD YOU PLEASE INDICATE WHETHER YOu 
EXPECT TO TAKE AMOTHER TRIP ABROAD IN THE 
se AIR OTHER | NEXT: 


Departure o.6U0 Oo 
Return Oo Oo QO O ver O2veas Os Yen 


LIST EACH COUNTRY TO BE VISITED 





| ARE YOU NOW A MEMBER OF THE COMMUNIST PARTY? 
(ANSWER “YES” OF “NO™) 


WAVE YOU EVER BEEN A MEMBER OF THE COMMUNIST PARTY? 
(ANSWER “YES™ OR “WO™) 





waa A MEMBER, STATE PERIOD OF MEMBERSHIP 


THIS SECTION OF PART | TO BE COMPLETED IF WIFE OF APPLICANT (WHOSE PHOTOGRAPHIC LIKENESS MUST BE INCLUDED IN GROUP PHOTO ATTACHED TO THIS PAGE) s 
TO BE INCLUDED IN APPLICANT'S PASSPORT 





WIFE'S FULL LEGAL NAME 





MY WIFE'S LAST AMERICAN PASSPORT WAS OBTAINED FROM 
LOCATION OF ISSUING OFFICE DATE OF ISSUANCE 


CO Other disposition (State) 


THIS SECTION OF PART | TO BE COMPLETED IF CHILDREN OF APPLICANT (WHOSE PHOTOGRAPHIC LIKENESSES MUST BE INCLUDED IN GROUP PHOTO ATTACHED TO THIS 
PAGE) ARE TO BE INCLUDED IN APPLICANT'S PASSPORT 


AME IN FULL PLACE OF BIRTH (CITY. STATE) 


is OF BIRTH 


RESIDED IN 
THE US. 


NAME (* FULL PLACE OF BIRTH (CITY. STATE) — 


| 


RESIDED IN NOW RESIDING AT 
THE U.S 


NAME IN FULL PLACE OF BIRTH (CiTY, STATE) DATE OF BIRTH 


RESIDED IN 1 NOW RESIDING AT 
THE s. 


— ‘ siren tree 


ATTACH SHEET GIVING ABOVE INFORMATION ON ANY ADDITIONAL CHILDREN TO BE INCLUDED IN THIS PASSPORT 


NOTE: Ifapplicant or any minor included in this application was born outside the United States on or after May 24, 1934, of an alien perent and an American parent, 
a supplemental affidavit will be required giving the name and date and place of birth of Amer Parent as well as complete data concerning how and on what date 
parent acquired American citizenship and the periods of residence in the United States and abroad. (Unless such information ts already given in this application.) 
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Form DSP-11 (12-15-55) if ANY ATTACHMENTS INCLUDED, STAPLE HERE ONLY————> Page 3 


PART II—TO BE COMPLETED BY AN APPLICANT WHO BECAME A CITIZEN THROUGH OWN NATURALIZATION 


TIMMIGRATED TOTHEU.S. | RESIDED CONTINUOUSLY IN THE U. S | RESIDED AT (CITIES, STATES) 
MONTH FROM (YEAR) TO (yea) 





CERTIFICATE OF NATURALIZATION { } Submitted herewith 


Oe © Previously submitted 
1 WAS NATURALIZED BEFORE THE (NAME OF COURT) 











| RESIDED CONTINUOUSLY IN THE U. S. FATHER NATURALIZED ON (OATE) CERTIFICATE OF NATURALIZATION 
FROM (YEAR) TO (year) 


no 
C Submitted herewith 


C) Previously submitted 





PLACE NATURALIZED (CITY, STATE) 


FATHER RESIDED CONTINUOUSLY IN MOTHER RESIDED CONTINUOUSLY IN MOTHER NATURALIZED ON (DATE) ~ | CERTIFICATE OF NATURALIZATION 
THE U.S. THE U.S. 


FROM (EAR) To (vEAR) FROM (YEAR) TO (yEAR) | MO. egg 


C Submitted herewith 
Oo Previously submitted — 





MOTHER NATURALIZED BEFORE (NAME OF COURT) 7 ~ PLACE NATURALIZED (cry, STATE) 
















PART 1V—TO BE COMPLETED BY AN APPLICANT WHOSE WIFE (if she is to be included in passport), ACG 
NATURALIZATION OF HERSELF, HER FATHER, OR A FORMER HUSBAND 


MONTH Day YEAR 


RED CITIZENSHIP THROUGH 





MY WIFE IMMIGRATED TO THE U. S. ON 
(oars) 





(CO swe WAS NATURALIZED ON 
(WER FATHER WAS NATURALIZED ON 
(HER FORMER HUSBAND WAS NATURALIZED ON 


eer _ SN 












BEFORE THE (NAME OF COURT) 


AS SHOWN BY THE ACCOMPANYING CERTIFICATE OF NATURALIZATION NO. 


‘SINCE NATURALIZATION MY WIFE HAS BEEN ABROAD AT THE FOLLOWING PLACES FOR THE FOLLOWING PERIODS (EACH PERIOD IN EXCESS OF SIX MONTHS MUST BE STATED ) 








FROM (OATE OF DEPARTURE FROM THE U.S.) TO (DATE OF RETURN TO THE U.S.) 


PART ¥—TO BE COMPLETED BY A WOMAN APPLICANT WHO IS OR HAS BEEN MARRIED, OR BY MAN APPLICANT WHOSE WIFE IS 
TO BE INCLUDED IN PASSPORT (Strike out Items in parentheses below which de not apply) 


(MY) (HER) MAIDEN NAME WAS (1WAS) (SHE Was) DATE OF PREVIOUS MARRIAGE 
0 Not previously married 


O Previously married on 
PLACE OF PREVIOUS MARRIAGE 








FORMER HUSBAND'S PLACE OF BIRTH MARRIAGE WAS TERMINATED BY 
Death 
Divorce 


(if married more than twice, set forth facts in a supplemental statement) 
PART ViI—TO BE COMPLETED BY A WOMAN APPLICANT WHOSE HUSBAND OR FORMER HUSBAND WAS NOT BORN IN THE U.S 


IMMIGRATED TO THE U. S. ON One 
(OaTE) 
(CD dts FATHER (insert Name) 





WAS NATURALIZED BEFORE THE (NAME OF COURT) PLACE NATURALIZED (CITY, STATE) 








DATE OF NATURALIZATION (MONTH. DAY YEAR) AS SHOWN BY CERIFIFICATE OF NATURALIZATION 
NO. DC Submitted herewith © Previously submitted 
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Porm DSP-1i (12-15-55) 


Page « 































(Strike out items in parentheses below which do not apply) 


I have not (and my wife and/or my children have not),since acquiring American citizenship, been naturalized as a 
citizen or as citizens of a foreign state; taken an oath or made an affirmation or other formal declaration of allegiance to a 
foreign state; entered or served in the armed services of a foreign state; accepted or performed the duties of any office, post, 
or employment under the government of a foreign state or political subdivision thereof; voted in a political election in a foreign 
state or participated in an election or plebiscite to determine the sovereignty over foreign territory; made a formal renunciation 
of nationality either in the United States or before a diplomatic or consular officer of the United States in a foreign state; ever 
sought or claimed the be:efits of the nationality of any foreign state; been convicted by a court of competent jurisdiction of 
deserting the armed services of the United States in time of war, or of committing any act of treason against, or of attempting 
by force to overthrow, or of bearing arms against the United States; departed from or remained outside of the jurisdiction of 
the United States for the purpose of evading or avoiding training and service in the armed services of the United States. 


(Jf any of the above-mentioned acts or conditions have been performed by or apply to the applicant, or to his wife or his children 


(when included in this application), the portion which applies should be struck out, and a supplementary explanatory statement 
under oath should be attached and made a part hereof} 


I solemnly swear that the statements made on all the pages of this application are true and that the photograph attached 
hereto is a likeness of me and of those people to be included in my passport. 


OATH OF ALLEGIANCE 





Further, I do solemnly swear that I will support and defend the Constitution of the United States against all enemies, 
foreign and domestic; that I will bear true faith and allegiance to the same; and that I take this obligation freely, without 
any mental reservations, or purpose of evasion: So help me God. 


(SIGNATURE OF APPLICANT) 


Subscribed and sworn to before me this 


(SEAL OF COURT) 











Clerk of the Pe Court at 


Passport Agent, Department of State, at 


AFFIDAVIT OF IDENTIFYING WITNESS 


I, the undersigned, solemnly swear that I am a citizen of the United States; that I reside at the address written below my 
signature hereto affixed; that I know the applicant who executed the affidavit hereinbefore set forth to be a citizen of the United 
States; that the statements made in the applicant's affidavit are true to the best of my knowledge and belief; further, I solemnly 
swear that I have known the applicant for 













years 








Wf WITNESS HAS BEEN ISSUED A PASSPORT. GIVE NUMBER IF KNOWN AND DATE OR AP. 


SIGNATURE OF WITNESS) 
PROXIMATE DATE OF ISSUE 








Wo. _______________ DATE OF ISSUE -— ES 
(RELATIONSHIP TO APPLICANT. IF NOT RELATED, SO STATE) 


















No lawyer or other person will be accepted as witness to a passport application 
if he has received or expects to receive a fee for his services in connection with 
the execution of the application or obtaining the passport 


RESIDENCE ADORESS OF WITNESS. 


Subscribed and sworn to before me this 
(SEAL OF COURT) 
Clerk of the 


Court at 


Passport Agent, Depariment of State, at 


U S GOVERNMENT PRINTING OFFICE 1957-O-412140 
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APPENDIx ExuHIsir No. 13 


Form approved. RENEWAL SERIES NO 
DEPARTMENT OF STATE Budget Bureau No. 47-R016.3. 


PASSPORT RENEWAL APPLICATION (Do Nor Use Twis Seact) 


fm conformity with the rules ond prescribed by the Secretory of Stote, 
pplication is hereby mode 2 renewal of the passport indicated 


Twe Passport amp Fee oF Five Douars ($5) SHouto Accompany THIS APPLICATION 


Since my present passport was issued, | have been ovthide the United Stotes at the following ploces for the periods stated: (Each period in excess of 
6 months must be stated.) 


THE PURPOSES OF MY VISITS TO ABOVE COUNTRIES WERE: (Give reuson for stay in each country) 


ra ota se et oF pe Come ra 


cee enn : 
PROPOSED LENGTH OF STAY ce ee eed 


HAVE YOU EVER BEEN A MEMBER OF THE COMMUNIST PARTY? 


APPROKWMATE DATE OF DEPARTURE Peagnes “Was: 9 “Wie 
iF EVER A MEMBER, STATE PERIOD OF MEMBERSHIP 


FROM — to— 


MAIL PASSPORT TO 
(PRINT COMPLETE ADORESS PLAINLY) 





(STRIKE OUT FEMS IN PARENTHESES BELOW WHICH DO NOT APPLY) 


1 (have) (hove not) (since acquiring American citizenship) been noturalized as a citizen of o foreign state; token an oath or mode an affirmation or 
ether formal decloration of allegiance to o foreign stote; entered or served in the armed forces of a foreign stote; accepted or performed the duties of any 
office, post, or employment under the government of o foreign stote or politico! subdivision thereof; voted in a political election in a foreign state or par- 
ficipated in on election or plebiscite to determine the sovereignty over foreign territory; mode a formal renunciation of nationality either in the United 
States or before a diplomatic or consulor officer of the United Stotes in a foreign state; ever sought or claimed the benefits of the nationality of any foreign 
state; been convicted by o court of competent jurisdiction of deserting the armed services of the United States in time of wor, or of committing any act of 
treason against, or of attempting by force to overthrow, or of bearing orms agoinst the United States; departed from or remoined outside of the jurisdiction 
the United Stotes for the purpose of evading or avoiding training ond service in the armed services of the United States. 


a 


(Date of application) (Signasure of appkcarw 
DO NOT USE SPACE BELOW ; 


APPLICATION AND PASSPORT SUBMITTED 


(AGENT, DEPARTMENT OF STATE) 


PERIOD OF RENEWAL 


RENEWED FO (Dow! 
(AGENT, DEPARTMENT OF STATE) 


|_| ATTACHED HERETO 
pro i | ] DEPOSITED BY AGENCY 


© & GOVERNMENT PRINTING OFFICE (986 0-7 —se2006 











APPENDIX EXHIBIT NO. 14 
ConTENTs OF Passport IssuED BY THE DEPARTMENT OF STATE 
Untrep States or AMERICA 

[Cover] 

PASSPORT 
[Seal] 

UNitTep STATES OF AMERICA 
[Inside front cover] 
IMPORTANT 


This passport is NOT VALID until signed by the bearer on page two. Please 
fill in names and addresses below : 


Bearer’s Name and Address in the United States: 


Address 


Bearer’s Foreign Address: 


EXPIRATION AND RENEWAL 


Unless limited to a shorter period, this passport Expires two years from the 
date of issue shown on page two. You can RENEW it for not more than two 
additional years for a fee of five dollars. No matter when renewed, the period of 
renewal MUST end four years after date of original issue. This passport 
MUST be presented with your renewal application. Renewal is shown by a 
stamp placed in the passport. 
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NEW PASSPORT 


When this passport expires and you want a new one, this passport should I»: 
presented with your application for the NEW passport. 


(See other Important Information On Inside of Back Cover) 
{P. 1} 
No. 





PASSPORT 
[Seal] 
UNITED STATES OF AMERICA, DEPARTMENT OF STATE 
(P. 2] 
DESCRIPTION OF BEARER 


Name of Bearer 


This Passport Is Not Valid Unless Signed By The Person To Whom It Has 
Been Issued 


{P. 3] 


I, the undersigned, Secretary of State of the United States of America, hereby 
request all whom it may concern to permit safely and freely to pass, and in case 
of need to give all lawful aid and protection to the above named citizen(s) of the 
United States. 

Given under my hand and the seal of the Department of State. 


(Signed) JOHN Foster DULLES. 
[P. 4] 


Photograph of bearer. 
[P. 5] 


Renewal, extensions, amendments, limitation, and restrictions 


This passport, properly visaed, is valid for travel in all countries unless 
OTHERWISE RESTRICTED. It is not valid for travel to or in any foreign 
state for the purpose of entering or serving in the armed forces of such a state. 

This passport is not valid for travel to the following areas under control of 
authorities with which the United States does not have diplomatic relations: 
Albania, Bulgaria, and those portions of China, Korea, and Viet-Nam under 
Communist control. 
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THIS PASSPORT IS NOT VALID FOR TRAVEL IN HUNGARY 
[P. 6] 


Renewal, extensions, amendments, limitations, and restrictions 
{Pp. 7 through 20 are marked: ‘Visas’ and are otherwise blank.] 
{Inside of back cover] 


IMPORTANT INFORMATION FOR YOU 


TRAVEL IN DISTURBED AREAS 


If you travel in disturbed areas, you should keep in touch with the nearest 
American diplomatic or consular office. 


PROLONGED RESIDENCE ABROAD 


If you make your home or reside for a prolonged period abroad, you should 
register at the nearest American consulate. 


Loss oF NATIONALITY 


You may lose your American nationality by being naturalized in, or by voting 
in the elections of a foreign state; by taking an oath or making a declaration 
of allegiance to a foreign state; or by serving in the armed forces or accepting 
employment under the government of a foreign state. If you are a naturalized 
American citizen, you may lose citizenship by residing for 3 years in the country 
of your birth or former nationality, or by residing for 5 years in any other 
foreign state or states. For detailed information consult the nearest American 
diplomatic or consular office. 


VIOLATIONS OF CONDITIONS OR RESTRICTIONS 


If you use or attempt to use this passport in violation of the conditions or 
restrictions contained in it, you may lose the protection of the United States 
while you continue to reside abroad, and you may be liable for prosecution 
(Section 1544, Title 18, U. 8S. Code). 


Loss OR DESTRUCTION OF PASSPORT 


If this passport is lost, stolen or destroyed, report full details immediately 
to the Passport Office, Department of State, Washington 25, D. C., or to the 
nearest American consulate. In an outlying possession of the United States, 
report to the chief executive, and to the local police authorities. In loss or 
destruction cases, new passports are issued only after exhaustive investigation. 


ALTERATION OR MUTILATION OF PASSPORT 


This passport must not be altered or mutilated in any way. You must not 
alter any dates; nor make any changes in your description, on the photograph, 
or on any other page of this passport. Alteration may make it Invalid. Only 
authorized officials of the United States or of foreign countries, in connection 
with official matters, may place stamps or make statements, notations or other 
additions in this passport. 
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CoRRESPONDENCE BETWEEN THE SENATE CONSTITUTIONAL Ricuts Sus- 
COMMITTEE AND THE DEPARTMENT OF STATE, CONCERNING ReEstric- 
TIONS ON TRAVEL OF AMERICAN COMMUNISTS 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
UNITED STATES SENATE, 


June 19, 1958. 
Hon. Wi1L1AM B. MAcomBesr, Jr., 


Assistant Secretary of State for Congressional Relations, 
Department of State, Washington, D. C. 


Dear Mr. Macomser: Precisely what is it that the Government of the United 
States is concerned about in travel abroad, or possession of passports, by Ameri- 
can Communists? 

Please give factual or hypothetical examples, describe situations, and docu- 
ment as fully as possible. 

The Senate Constitutional Rights Subcommittee has been interested for the 
past 2 years in examining restrictions placed by our Government on the freedom 
of one of our people. (See enclosed marked copies of 8. Repts. Nos. 1203 
and 1492.) 

Senator Hennings, chairman of the Senate Constitutional Rights Subeommit- 
tee, has long contended that Americans have a constitutional right to travel. 
(See most recent statement in daily edition of the Congressional Record, Tues- 
day, June 17, 1957, vol. 104, No. 99, beginning on p. 10298.) Although previously 
the State Department has denied the existence of such a right, it was finally 
recognized by the Solicitor General in the Government’s arguments in the United 
States Supreme Court in the recent cases concerning Rockwell Kent, Dr. Walter 
Briehl, and Weldon Bruce Dayton. The Supreme Court affirmed recognition of 
this constitutional right. 

In the near future, I shall probably be directing other policy questions to you 
about restrictions on American rights to travel, but I am most anxious to have 
the Department’s answer to this letter as soon as feasible, so that I may appro- 
priately advise the chairman and members of this subcommittee. 

Your cooperation will be appreciated. 

Sincerely, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 


DEPARTMENT OF STATE, 
Washington, D. C., August 28, 1958. 
Mr. CHartes H. SLAYMAN, Jr., 


Chief Counsel and Staff Director, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, United States Senate. 


Dear Mr. SLaYMAN: Reference is made to your letter of June 19, 1958, the 
receipt of which was acknowledged by telephone on June 20. 

In your letter you ask why the Government of the United States is concerned 
with the travel abroad of, or possession of passports by, American Communists. 
I think this question may best be answered by a restatement of some facts as to 
which, I am sure, there will be little disagreement. 

The worldwide Communist movement is dedicated to the proposition that all 
free governments, including our own, must be destroyed by any available means, 
including resort to force and violence if necessary. This conspiracy for world 
domination is directed and controlled by the Communist Party of the Soviet 
Union, which at the same time controls, by a totalitarian dictatorship, the Gov- 
ernment of the Soviet Union. The Communist Party, U. S. A., is, beyond ques- 
tion, under the direction, control, and domination of the Communist Party of 
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the Soviet Union, making it, therefore, in fact, the agent of a foreign power. 
The coordinate political branches of our Government have sought for more than 
a decade to dispel the misconception that the Communist Party is a domestic 
political party and that its doctrines are mere matters of political opinion. 

There can be little doubt that for the past 10 years our major foreign and 
defense policies, and a goodly portion of our resources, have been directed at 
preserving our country against the spread of the Communist conspiracy. The 
Congress has found that the American Communist Party “is the means whereby 
individuals are seduced into the service of the world Communist movement, 
trained to do its bidding, and directed and controlled in the conspiratorial per- 
formance of their revolutionary services” (act of August 24, 1954). 

The Congress has also found that “Due to the nature and scope of the world 
Communist movement, with the existence of affiliated constituent elements 
working toward common objectives in various countries of the world, travel of 
Communist members, representatives, and agents from country to country facili- 
tates communication and is a prerequisite for the carrying on of activities to 
further the purposes of the Communist movement” (act of September 23, 1950). 
The travel abroad by American adherents of what amounts to a subversive con- 
spiracy can and does facilitate and simplify the international organization, 
direction, and control of the worldwide movement. Once an American Com- 
munist is out of the United States our Government, as you know, has no effective 
means of surveilling or controlling his activities. 

We know from a study of the tactics of the Communist conspiracy that party 
orders and shifts in the party line are dictated from Moscow and that these 
orders and dictates are more often than not communicated by personal contact. 
Further, American Communists have received in the past training in infiltration, 
subversion, and sabotage at the Lenin School in Moscow. We know that Ameri- 
ean Communists seek to attend, and have in the past attended, usually under 
false pretenses, various party congresses and international “peace” meetings at 
which the United States is violently denounced, Communist anti-American propa- 
ganda disseminated, and efforts made to recruit followers of the Communist 
movement. The travel by American Communists to receive the directives of the 
party and instruction in conspiratorial techniques is well documented in House 
Report 2244 of the Committee on Un-American Activities released May 29, 1956, 
entitled “The Communist Conspiracy-Strategy and Tactics of World Commu- 
nism,” part I, section E. The direction, domination, and control of the Com- 
munist Party, U. S. A. by the Soviet Union and its role as an integral part in the 
international Communist movement is fully set out in the Modified Report of the 
Subversive Activities Control Board in the case of Brownell v. The Communist 
Party, U. 8. A.,a publication of the board. 

Illustrations of some of the activities engaged in by United States citizens 
abroad intended to further the international Communist movement are contained 
in the hearings before the Committee on Un-American Activities, House of Repre- 
sentatives, on the Investigation of the Unauthorized Use of United States Pass- 
ports, Parts I-IV, May 23-25, June 12-14, and 21, 1956. Your attention is invited 
particularly to the testimony and documentation contained in the printed hear- 
ings concerning the following persons: Louis Wheaton, Willard Uphaus, John 
A. Kingsbury, Mary Russak, Miriam Schwartz, Sylvia Atkins, Joan Gainer, 
Paul Robeson, Henry Willcox, Abraham J. Bick, and Leon Straus. There is 
testimony showing that a number of these citizens, while our Armed Forces were 
engaged in the Korean conflict, were loudly accusing those forces of engaging in 
germ warfare and committing other atrocities such as burning and machine- 
gunning women and children. The harm a citizen can do abroad by such activi- 
ties, historically major tactics of the Communist apparatus, may often be greater 
than the danger of espionage, a tactic not within the “legal” or “above ground” 
activities of the Communist conspiracy. 

The President’s Commission on Government Security, after an intensive 18- 
month study, found that passport control “is necessary to deter travel abroad by 
subversives bent on missions detrimental to the United States and to narrow 
as much as possible the sphere of Soviet international conspiratorial activity in 
the fields of espionage and propaganda.” Surely, no one can seriously dispute 
that the advancement of the Communist movement would be detrimental to the 
internal security of this country and to its foreign-relations. Therefore, I be- 
lieve that the requirements of our national security, as well as considerations of 
foreign policy, are public interests sufficient to justify some degree of control 
over the private rights of citizens to unrestricted travel abroad in the present 
delicate international situation. 
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Prof. Louis L. Jaffe has ably stated the real nature of this problem in his 
article “The Right To Travel: The Passport Problem” (35 Foreign Affairs 17). 
Professor Jaffe says that “the critical consideration is defense against an ex- 
ternal enemy; and communication abroad between our citizens and the enemy 
cannot by its nature be controlled by the usual criminal process. The facts in a 
particular case as to the citizen’s intention are inevitably speculative: all is to 
be done after the bird has flown. Now our Congress and the administration have 
concluded that the Communist International is a foreign and domestic enemy. 
We deal with its domestic aspect by criminal process; we would seem justified 
in dealing with its external aspect by exit control. If an avowed Communist is 
going abroad, it may be assumed that he will take counsel there with his fellows, 
will arrange for the steady and dependable flow of cash and information, and 
do his bit to promote the purposes of the ‘conspiracy’.” 

The Court of Appeals for the District of Columbia pointed out in the Com- 
munist Party, U. 8S. A. v. SACB case (1956, 223 Fed. 2d 531) that “the Govern- 
ment may validly decline to confer its diplomatic protection upon, and to request 
foreign governments to give aid and protection to, a member of an organization 
operating primarily to achieve the objectives of a world movement such as the 
Communist movement is defined to be in the statute.” 

The court added that “Surely a government owes no duty of protection to those 
who, dominated by a foreign organization, seek its overthrow. Congress can 
narrow the scope of the passport privilege, so long as the limitation is reason- 
able.” This narrowing of the passport privilege and the consequent limitation 
on the right to travel is precisely what the President recommended in his 
message to the Congress of July 7, 1958. The President stressed that “It is 
essential that the Government today have power to deny passports where their 
possession would seriously impair the conduct of the foreign relations of the 
United States or would be inimical to the security of the United States.” 
Further, the Secretary of State, in forwarding draft legislation to the Vice 
President and the Speaker of the House on July 7, 1958, emphasized that ‘The 
international Communist movement seeks everywhere to thwart United States 
foreign policy. It seeks on every front to influence foreign governments and 
peoples against the United States and eventually by every means including 
violence, to encircle the United States and subordinate us to its will. The 
issuance of United States passports to supporters of that movement facilitates 
their travel to and in foreign countries. It clothes them, when abroad, with all the 
dignity and protection that our Government affords. Surely our Government 
should be in a position to deny passports to such persons.” 

At the hearing on passport legislation held on July 16, 1958, by the Senate 
Committee on Foreign Relations, the principal witness for the Department of 
State, the Honorable Robert D. Murphy, Deputy Under Secretary, made a state- 
ment which, while taking into account the Anglo Saxon tradition of freedom of 
movement, clearly pointed out what the Department believes to be the dangers 
of uncontrolled travel abroad by American supporters of the international Com- 
munist movement. For your convenience, there is attached a copy of Mr. Mur- 
phy’s statement. The Department recognizes that United States nationals have 
a constitutionally protected right to travel. However, even a constitutional right 
is not an absolute right. Like other individual rights, the right to travel is 
“subject to the rights of others and to reasonable regulation under law,” as the 
court of appeals said in Shachtman v. Dulles (96 U. S. App. D. C. 287, 290). 

Additional material of recent date pertinent to your question has been pub- 
lished in the staff study entitled “Communist Passport Frauds,” prepared for the 
Subcommittee To Investigate the Administration of the Internal Security Act and 
other Internal Security Laws of the Senate Committee on the Judiciary. The 
study was published under date of July 11, 1958, and printed for the use of the 
Committee on the Judiciary. It sets forth cases which, in the words of the 
study, “show that Communists have used American passports as a protection 
and cover for purposes hostile to American interests and security.” 

I hope that the information furnished in this letter and in the sources herein 
cited will be of use to you and to the chairman and members of the Subcom- 
mittee on Constitutional Rights. 

If I can be of further service to you in this matter, please do not hesitate to 
call on me. 

Sincerely yours, 
JOHN S. HoGHLAND, 2d. 
Acting Assistant Secretary for Congressional Relations. 
Enclose: Department of State press release No. 406. 
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[Caution—future release—hold for delivery expected at 10 a. m., eastern daylight time, 
July 16,1958. Not to be previously published, quoted from, or used in any way] 


STATEMENT BY DepuTY UNDER SECRETARY Rosert D. MuRPHY BEFORE THE SENATE 
ForEIGN RELATIONS COMMITTEE ON PASSPORT LEGISLATION, JULY 16, 1958 


Mr. Chairman and members of the Foreign Relations Committee, I appreciate 
very much the opportunity to appear before your committee on the subject of 
passport legislation. This is a subject which recently has attracted a great deal 
of public attention and one which has long been of historical interest. My atten- 
tion was drawn over the weekend to an excellent article on the subject in the 
Washington Post. That article traced the historical development of control 
by governments of the travel of their citizens. The writer referred to the right 
of an orderly citizen not involved in crime to travel abroad in peacetime as a 
basic right under Anglo-Saxon law. He quoted the provisions of the Magna 
Carta which state: 

“It shall be lawful in any person, for the future, to go out of our kingdom, and 
to return, safely and securely, by land or by water, saving his allegiance to us, 
unless it be in time of war, for some short space, for the common good of the 
kingdom ; excepting prisoners and outlaws, according to the laws of the land, and 
of the people of the nation at war against us * * *.” 

Now in thinking over this provision of the Magna Carta I find nothing in the 
legislation which the administration has proposed on this subject in contradic- 
tion to the principles stated in the Magna Carta. The policy of our Government 
is to promote the travel of its citzens. As proof of that policy, Mr. Chairman, 
witness the fact that during the calendar year of 1957 the Department of State 
issued and renewed 580,946 passports and refused only 8. The record of earlier 
years is similar. However, as recognized in the Magna Carta the state has an 
obligation for the common good to exercise some controls over passport in times 
of war and national emergency. The bill before you is directed to that end and 
is based on the present existence of a national emergency. 

I am sure that no member of this committee has any illusions about the nature 
of the struggle in which our country is now engaged with the international Com- 
munist movement. 

At present we are the unhappy witnesses of a movement under the banner of 
international communism to destroy not only the Government of the United 
States but the social system on which it and other free governments are founded. 
It is only necessary to read the violent statements of the Soviet leader Nikita 
Khrushchev, who during the past days excoriated the Yugoslav leadership, espe- 
cially in the person of President Tito, for deviation. What is that deviation? 
Simply stated, it consists of the proposition that a Socialist state has the right 
to choose its own road in the construction of socialism. But the Soviet leadership 
backed by, nay even goaded on by, the present rulers of Red China, declares that 
there can be not the slightest deviation from the Marxist-Leninist program of 
world domination by even a Socialist country. That leaves capitalist countries, 
among which our own, targets earmarked for methodical destruction by the vari- 
ous means which have unfortunately become familiar to all of us during recent 
years. 

Now these means involve warfare of various types. Warfare is not necessarily 
at every stage a war with weapons of physical destruction. In the lexicon of 
international communism no means is excluded; in its program the end justifies 
the means. Thus Communist penetration of the political and social institutions 
of the bourgeois countries by subversive means is a type of warfare and is 
standard practice. The dogma of Lenin and his later disciples, whether the 
Stalins or the Trotskys, the Khrushchevs, or the Maos of the present day requires 
a crusade in which struggle is unrelenting. The use of the citizens of the 
“hourgeois” countries wherever possible is eagerly sought. Contacts with them 
are necessary and travel by them is essential. Party conferences in many coun- 
tries and meetings of a host of front organizations throughout the world are an 
essential part of the apparatus. To attend them travel is necessary. Those who 
attend meetings of the front organizations may be ardent Communists; others 
the innocent who lend themselves, their prestige and facilities to the developments 
of contacts and operations so necessary to the international Communist movement. 

I have heard it said that there is no use in attempting to prevent travel by Com- 
munist couriers because they always have the diplomatic pouch available to them. 
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This argument makes no more sense than to say that businessmen need not travel 
abroad because they have the mails available to them. No, gentlemen, make no 
mistake about it. If you prevent American Communist couriers and agents from 
traveling abroad, you will have dealt the Communist movement a very serious 
blow. 

In recognition of this fact, the Congress has already, in the Walter-McCarran 
Act, prohibited the travel of Communists and those affiliated with the movement 
into this country. However, that effort to prevent the entry of Communist agents 
and agitators with their financing and instructions from headquarters serves very 
little purpose if the American members of the Communist apparatus are now to 
be allowed to travel freely out of the country. This is a two-way street and, to 
be effective, both ends must be blocked. To block the other end of that street, 
legislation of the type that we have before us is most urgently needed. 

Wow all this is well known and I apologize for taking the time of the com- 
mittee to describe it. I do so because the citation of the Magna Carta came to 
my attention. I have profound respect for that document which has meant so 
much and means so much to the liberties cherished by freemen everywhere. I 
firmly believe that legislation of the type now before you is entirely consistent 
with that document. It is intended, among other things, to provide a free govern- 
ment the means to defend itself against what amounts to an international con- 
spiracy to destroy those very individual liberties emphasized by some of the op- 
ponents of any control of the passport privilege. Ample check on abuse of the 
discretion sought for the Secretary of State is provided. The recent decision 
of the Supreme Court and the prompt compliance by the Department of State with 
the Court’s ruling are evidence, if any is needed, that this is a Government which 
respects the rule of law. 

But the need for action to remedy this situation is urgent. The President 
in his personal message last week to the Congress, emphasized the urgent need 
for action. The need is urgent because, as the President pointed out, the 
Supreme Court’s decision of June 16 severely limited the authority of the Secre- 
tary of State to deny passports. The Supreme Court specifically said that the 
Secretary has no authority, in the absence of statute, to deny passports to persons 
who are members of the Communist Party or affiliated with that party. Thus, 
since June 16 our Government has been powerless to deny passports to known 
members of the Communist Party or to those who have had a long and proven 
record of Communist activities. Already some sixty-odd applicants of this type 
have been issued passports and are in a position to travel abroad to make their 
contribution to the international Communist movement. At the moment we have 
70 more applications from persons of this sort that are pending. Under the 
Supreme Court decision, we have no right and no ground to do other than to issue 
passports to these applicants. I cannot say that they are all espionage agents 
or couriers for the Communist Party. I can say that, on the basis of their records 
and our past experience, we have every reason to believe that they are going 
abroad to make some contribution to the international Communist movement. 
But under the present state of the law, we are powerless to stop them. 

Today we have only 70 applicants of this type, but I think I can safely predict 
that if Congress adjourns without having granted authority to the Department 
to deny such applications, we will have many, many more such applications. 
The greatest value of having authority to deny is not in the number of actual 
applications that are finally denied; the value of having such authority is that 
the Communist Party and its various apparatuses, knowing that authority exists, 
do not apply for passports. The authority acts as a restraint which has an effect 
far beyond the actual number of denials. Without this restraint, I feel it safe to 
predict that within a matter of months large numbers of known Communists 
and Communist sympathizers will be seized with a sudden urge to travel. This 
is no time, particularly in view of the heightened tension of the present state of 
the cold war and the long-range objectives of the Soviets themselves, for the 
Government to be powerless to prevent these travels. 

I think it may now be appropriate, if the committee permits, for me to com- 
ment briefly on some aspects of the administration’s bill, S. 4110, which I under- 
stand is before you. I know that a number of other passport bills are also 
before this committee and other committees of Congress. Some of these bills 
we have had an opportunity to comment upon, others we have not. I have no 
doubt that there is merit in all of them, and I know that all of them have helped 
to form our own thinking. In presenting its own bill, the administration does 
not wish to imply that it necessarily rejects or opposes any of the very valuable 
contributions which have been made to this difficult matter by the many other 
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bills now before Congress. However, the administration felt there was an 
advantage in forwarding its own bill to the Congress in order to crystallize 
views and in order to lay before you our own thinking based on practical 
experience that the executive branch has had in operating the passport program. 
We make no claim that the bill before you is perfect in every respect. However, 
the bill now before you was drafted in close collaboration between the com- 
petent officers of the Department of State and the Department of Justice. It 
has the approval and vigorous support of the Secretary of State and of the 
President's highest legal authority, the Attorney General. The most careful 
attention has been paid in drafting this bill to give the maximum protection of 
due process of law to any limitations contained in it. The executive branch 
recognizes that limitations placed on the constitutional right to travel—even 
though those limitations are necessary to the national security—must be 
applied with scrupulous regard to affording the maximum protection to the 
individual’s constitutional rights. It is our best judgment that the bill before 
you gives the Secretary of State the authority he needs to control the issuance of 
passports during a period of national emergency while at the same time avoid- 
ing such arbitrary use of that authority as might be found unconstitutional. 
The bill before you is a major effort on which a great deal of time and study 
has been spent to present orderly legislation covering the entire field of passport 
authority. It is designed to be an overall passport bill. A bill of this kind 
has not been acted on by the Congress since 1926. 

The administration’s bill is based upon the premise that every citizen has 
the right to a passport unless the citizen falls into certain carefully definéd 
categories. Those categories are enumerated in section 103 of the bill. The first 
five categories and the first subcategory of category 6 are, we believe, entirely 
clear and definite. They provide specific legal standards. We believe they are 
not subject to attack on the grounds of vagueness. 

There are two additional categories of the bill before you, however, which 
are broader in context and less definitive. Those are Nos. 2 and 3 in category 6. 
Under those provisions the Secretary of State is authorized not to issue passports 
“to persons as to whom it is determined upon substantial grounds that their 
activities or presence abroad or their possession of a passport would,” first, seri- 
ously impair the conduct of the foreign relations of the United States, or, second, 
be inimical to the security of the United States. These two provisions clearly 
allow to the Secretary broad discretionary powers. It is our belief, however, 
that they do not allow him as the principal delegate of the President in the field 
of foreign affairs any broader discretionary powers than the Secretary already 
has by virtue of existing congressional enactments and the President’s constitu- 
tional prerogative to conduct our foreign relations and to protect our national 
security. We are in fact maintaining that position in the courts today. How- 
ever, in the light of the Supreme Court’s restrictive interpretation of existing 
statutes, we believe that there are advantages to having this authority of the 
Secretary’s more specifically defined by Congress in a statute. 

Under the next section of the bill, section 104, we are asking Congress to make 
certain findings that would tie the limitation on the issuance of passports to 
supporters of the international Communist movement into the Executive’s broad 
authority to conduct our foreign relations. It is our conviction based on past 
experience and voluminous evidence that the travel abroad of supporters of the 
Communist movement in fact lends comfort and support to that movement. We 
believe there can be no doubt in anyone’s mind that comfort and support lent to 
the Communist movement from whatever source does in fact impair the foreign 
relations of the United States and is in fact inimical to its security. Section 104 
would spell out those facts. Section 104 would erect the legislative presumption 
that would enable us to deny passports to persons whose records over the last 
10 years indicate that they are supporters of the international Communist 
movement on the grounds that travel abroad of such persons impairs our foreign 
relations and endangers our national security. 

We do not believe that anybody who is acquainted with the facts of the cold 
war can seriously deny that these findings and presumptions are accurate and 
overwhelmingly supported by the evidence. Such congressional findings would 
be in our view essential to the Executive in applying these limitations. I venture 
to believe that there is not a man in this room who seriously believes that a 
hardened Communist who alleges he is going abroad for innocent purposes is not 
in fact traveling for some more sinister purpose. It is that experience and that 
commonsense knowledge of every one of you of the facts of life of the cold war 
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which we are asking the Congress to incorporate into statutory findings in section 
104 of the administration’s bill. 

I have attempted to describe briefly the basic authority which the Executive is 
seeking in this bill and the reasons why we think such authority is necessary. 
However, I should like to make it entirely clear that there is nothing in this bill 
which in any way detracts from the constitutional right of American citizens to 
speak freely whether at home or abroad. I can assure you that under this bill 
the State Department will not be in a position to deny passports to persons whose 
sole activity abroad would be to voice their own opinions and, should they be so 
inclined, criticize our foreign policy. Under the review procedures which are 
clearly specified in this bill any denial of a passport would be subject to careful 
serutiny ultimately by the Secretary himself. We are keenly aware that any 
exercise of the Secretary’s discretion in this area would be subject to close review 
by the courts. We have no desire to administer this authority, or, indeed, any 
other authority which we may have in the field of passports, in such a way as to 
impair the constitutional rights of our citizens. 

That, gentlemen, concludes my comments on the matter before us. I and the 
other officers here with me are of course available to the committee for questions. 
Since many of your questions may deal with detailed legal or technical matters, 
I hope the committee will allow me from time to time to refer such questions 
either to Mr. Loftus Becker, the Department’s Legal Adviser, or Mr. Roderic 
O’Connor, Administrator of the Bureau of Security and Consular Affairs, under 
whose jurisdiction the Passport Office falls. Miss Frances Knight, Director of 
that Office and other appropriate officers are also here to supply your committee 
with any information you may desire. Weare anxious for a full and informative 
discussion of all aspects of this complex matter. But we are also anxious for 
prompt congressional action on what we believe to be an urgent and pressing need. 
The executive branch is convinced that our national security is threatened by the 
free issuance of passports to American supporters of the international Commu- 
nist movement who wish to travel abroad. Without congressional authority we 
cannot deny such passports. We are asking Congress to provide that authority 
on an urgent basis. Our national security requires no less. 





APPENDIX EXHIBIT NO. 16 
PASSPORT STATISTICS 


PASSPORT OFFICE, 
UNITED STATES DEPARTMENT OF STATE, 
Washington, D. C., October 23, 1957. 


SUMMARY OF PASSPORT STATISTICS 


The number of passport and renewal applications received during the 9 months, 
including January through Sptember 1957, increased 1.8 percent over the cor- 
responding period in 1956. The increase was concentrated in the third quarter 
of this year and reflected the long-term trend increases noted in prior years. 
The Passport Office issued and renewed 4.3 percent passports during the January- 
September 1957 period than during the same period of the previous year. The 
Passport Office was more current in its work during the July-September 1957 
quarter than it had been during the comparable quarter in 1956. 

Changes in the number of passport and renewal applications and issuances are 
reflected in the summary tables below: 


Passport and renewal applications received 








1957 1956 | Percent change, 
1957 over 1956 





January to September. ------- Sather, iss ee enlipeemee en eiaetes diieniogm 493, 853 | 485, 184 | +1.8 
July to September. ---- ER 3... RS D5. a 124, 708 | 113, 157 +10.2 


Passports and renewals issued 














1957 1956 Percent change, 

| 1957 over 1956 
ey 00 TOE oo san ean dew wascuneultecdsauets | 500, 926 | 480, 188 +4.3 
eee 00: DORN shack ncn cee de nnsnccus Pai ccieelohb tee 126, 301 127, 443 | —0.9 


| 


REVISIONS IN COVERAGE OF REPORT AND SAMPLING METHOD 


The current issue of the Passport Office quarterly statistical report contains 
items of new data and a more detailed analysis of some data previously reported. 
Major additions to the data previously reported are the following tabulations: 
1. Travelers who have previously received passports. 
2. Organized tour versus individual travel. 
3. Proposed length of stay. 
4. Future trips. 

A detailed analysis of source of application and destination are included in 
this report. Two tabulations—one estimated applicants by State of residence 
tabulated against destination and a percentage analysis of the same data are 
newly included. These tabulations report on 10 States contributing 68 percent of 
the total applications received during the third quarter. 

Tabulations of applications received by major metropolitan areas have been 
changed to conform with the definition of the Bureau of the Budget for use by 
Federal agencies in compiling data for general use. 

The mode of travel category now includes data on both departure and return. 

The current passport statistical report is based on a modified random-type 
sample of 30,000 applications per quarter. Estimates based on tabulations of all 
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of the applications sampled during a quarter are normally precise to within one- 
half of 1 percent. A lower level of significance is applicable to estimates based 
on only part of this sample (percentage table of State of residence versus desti- 
nation). Passport applications and renewal applications do not contain entirely 
comparable information, however, data from the sampled applications is tested 
against matching information on the renewal applications. The reported data is 
for both original applications and renewals processed during the quarter. 
No adjustments have been made for persons changing their travel plans after 
receiving their passports. 
No adjustments have been made if travel restrictions apply to any area listed 
on the application. 
FRANCES G. KNIGHT, 
Director, Passport Office. 
PASSPORT OFFICE 


1. State of residence 

















1957 ‘a Plus or 
. minus 

January- over 1956 

July- January- September January- 

September September September 
Ns csieteeiensicec ond bo apebbhinwok en 126, 301 500, 926 | 480, 188 +20, 738 
ere den a pereaimemeeerem 992 3, 573 3, 790, —217 
Pee dca AL. Re to ddesewus 167 434 253 +181 
iia cada de acetingmnneebendes 698 2, 398 2, 378 +20 
i minmeircalinnl 536 1, 909 1,812 +97 
Neen nn nnn eee ini ebome 16, 277 63, 001 60, 762 +2, 239 
NL Us 5h = waccnCredaueducl teteteocckdeee 1, 132 4, 136 4, 138 —2 
Sas Te ch wip cutindenncebls 3, 103 13, 327 | 12, 809 +518 
A AN 430 1, 605 | 1, 532 +73 
NEE SS EE eee Pee ee 2, 350 10, 385 6, 589 | +3, 796 
Pils diee tte iene snen=ss Siiatictennen Sea 4,170 14, 851 | 12, 021 | +2, 830 
re caama 1, 501 5, 430 5, 143 | +287 
ce eer neeeee 272 910 | 811 +99 
a a a i cis 7, 238 30, 239 | 28, 843 +1, 396 
i i no chillin Scicciearare 1,672 6, 698 | 6, 500 +198 
a SE at enihenipeianleg 961 3, 681 | 3, 965 —284 
SUD os ccunmwct asec ciesene stepnwnewsnond 860 3, 142 | 3, 453 —3il 
Kentucky 87) 3, 135 | 3, 269 —134 
Louisiana. 1, 238 4, 543 4, 479 +64 
Maine -_-_- 483 1, 607 1, 631 —24 
Maryland 2, 093 6, 728 7, 459 —731 
Massachusetts 4, 850 21, 383 | 20, 601 +782 
een henenin 2 3, 990 17, 679 | 17, 555 +124 
a ncentesinesine eee 1, 492 7, 290 | 5, 761 +1, 529 
IR Ss sac ca ccccienteacacusacusiccescus 588 1, 986 | 1, 953 +33 
I I ag 1,791 | 7, 255 7, 202 | +53 
Teen ee cite 285 | 1, 084 1, 046 | +38 
EE a eS A : ee 549 2, 263 | 2,119 +144 
i i atllieaacas 237 | * 806 | 724 | +82 
wae AEE 408 1, 473 | 1, 421 | +52 
Il 6, 536 28, 395 27, 269 | +1, 126 
i Se or atnaounonesoncene 404 1, 543 1,379 +164 
Si i AE SSeS 25, 069 107, 827 107, 291 | +536 
PreperaunON CL iol ac iii lisesi 1, 273 4, 596 4,750 | —154 
IIE I ets Dees te, cesid eee bane 167 860 | 820 +40 
TE ec sine 4, 929 19, 978 | 18, 449 | +1, 529 
eee iwemannn 1, 361 4, 662 5, 025 —363 
Nc scwencenn bb indsueigoadenie 944 3, 720 | 3, 513 +207 
ne os entennieenndinal 7, 006 28, 584 27,172 +1, 412 
en scene b mnintine eter 72 2, 802 2, 821 +19 
Nee ucinlaiaeetall 781 2, 565 | 2, 424 | +141 
SR Saint cdcaminceb sina sac ceinmique 246 | 891 | 823 +68 
I i td st Rican clinctmmanbebis 1, 053 3,912 2, 800 | +1,112 
a aN pecierealeeiauaielt art nie 5, 860 | 19, 002 17, 625 +1, 377 
SE cen fare ORNs Rene toh ewes bees oe 724 | 2, 295 2, 259 +36 
PNR TD RSS. SLO, eed Soke 237 820 864 | —44 
ee Shik oe enced Lehsinnpapntiomslinaetas 2,019 6, 137 | 7, 167 | —1, 030 
on a amo mubeannameieas 2, 054 7,817 | 7, 353 +464 
IR ioe ctimanennectodeeeact tetas 606 2, 120 | 1, 528 | +592 
ISS ETS SLIDE re Teper any ee pee 1, 712 7, 162 | 7,775 | —613 
SE ET a See 228 757 635 | +122 
oe 1,179 1, 530 | 427 | +1, 103 








Note.—Our statistics reflect that the residents of 10 States received 70.1 percent of the total number of 
500,926 passports issued and renewals granted (350,957). 

(a) 34.1 percent were issued to residents of New York and California. 

(6) 36.0 percent were issued to residents of 8 States including Illinois, Pennsylvania, New Jersey, Massa- 


chusetts, Shio, Texas, Michigan, and Florida. 
(c) 29.9 percent were issued to other States and Territories. 
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2. Metropolitan areas 


1957 


January- 





a niniiiadigininatnacinsgn abe damencinwinkuads 
EG dictaicendiicihaveswtintddntioasessesele 
COL, .. cn ctiinuenacsnankedladtasansanheha 
IIL... MR ekdeccnnnsebdnduceoenananke 
IN cic ddtindennescenactbbosncecunmsguul 
TN. wévsikhstenbaeansamebiais wanvandslche 
NS CRG, BEG s Soi nc nets tilntbleccescgeel 
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September! 





1956, 
January- 
September! 
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Plus or 
minus 
over 1956 
January- 
September! 





1 This is a new heading. The metropolitan areas are those defined by the Bureau of the Budget for use 
by Federal agencies in compiling data for general use. Except in New England, a standard metropolitan 
area is a county or a gro’ p of contiguous co 'nties having a central city of 50,000 population or more. In 
New England, standard metropolitan areas are made up of towns rather than counties. 


Nore.—The residents of 21 major metropolitan areas received 35.4 percent of the total passports issued 


and renewed in July-September 1957. 
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8. Occupation 
1957 | Plus or 
ee 1956, minus 

January- over 1956 

July- January- | September January- 

September September September 

i | | 

tet ar tere) 126,301 | 500, 926 480,188 | 420,738 
DOORN 6 onic nee enw ene ven conenescensesute 764 | 2, 622 | 2, 930 —308 
sh iitiemernrrimadnesnseneoecsegutl 171 | 592 | 970 —378 
SV ainbbonmrerminkeicencowswecaeh a 246 | 806 | 741 | +65 
Ee thinner meinen jassovsbescccess ove | 364 | 1,341 | 1, 488 | —147 
UNG neler tewwecdiussacswacaces pale 926 | 3, 283 | 5, 742 | —2, 459 
PPE O INE 5. reece waiscnomesensy ue} 241 705 | 1, 673 —968 
Bint pict nmicteswiasecemedwootes bu 259 | 1,096 1,085 | +11 
I ines cn niniccaniradiniwenvaioasareban 6, 944 | 27, 279 27,119 +160 
i art leneisepineniinstintiniineninaineinadh evn out hie | 641 | 2,177 2, 541 —364 
PR irecnisincitcoicipercnredon ‘ noea een 1,923 | 6, 797 7, 093 | —296 
a enatirs naachienceel 180 | 611 296 +315 
EE Ad incinmicnninimemnubidinsnmenadinasnins SAN 162 | 550 375 +175 
ct dilsGiaincnanhmmnentedara scm snaram sedis ot 4, 218 14, 113 13, 923 +190 
ial ttinsnsisanntinianitinsieaanstantitichedirad <aae | 3, 371 11, 688 11, 286 +402 
SN no cenihinciand cigensmaniniiectinasok te | 312 | 1, 285 1, 694 —409 
an co innhios a pacibmacanan toe | 935 3, 230 3, 108 +122 
siecle Rinecheantinserercrvuicn mina ookeniiieadn ehh | 66 | 251 147 +104 
ree a renal aaeccgoenipatehennte -| 35, 492. | 138, 144 132, 210 +5, 934 
sc nccarcinih inne wena gtoimeubateing oN 13 | 71 510 —439 
I arnsiinraterernnssh creer cininenteenmnrette 1, 830 | 7, 094 | 4,412 +2, 682 
iin inniicnineneccnpduaihningh one | 1, 396 | 6, 011 5, 552 +459 
REE Ic trieaictoeniatsidingnpenatiin ne diate } 1, 519 | 6, 517 | 4, 468 +2, 049 
a aie ite acetals picewcientonsl 237 1, 233 1, 239 —6 
en ea ee ret daca 720 2, 970 3, 821 —R851 
peaset. cu.t 10.0s00 5 0 ak | 773 | 3, 473 5, 223 —1, 750 
Sons Drslaiila «bile. Yes, oll gut 4, 525 | 15, 573 12, 072 +3, 501 
Benne 6s JI0Ge Goo) Do ak BS | 377 1, 280 879 +401 
Rs. 5. connec ducluis Meith Sst ILL | 255 1, 338 1, 197 +141 
ial hacia dianin dpe a eenin 1, 238 5. 740 5, 421 +319 
I ease ree eee en Ss ee 1, 352 4, 872 5, 292 —420 
a a toc blaas kc a ccerivencsncibmneniarenilveiaracte | 351 1, 320 1, 675 —355 
SE et Git tideicdaitchbentucsnngeeceknn ieee aa | 5, 206 24, 215 | 23, 666 +549 
cass dec spetnsenetainirae inde ciaataieiceamatieten 2, 199 7, 169 | 7, 057 +112 
a ae hat aa co eeentendh sh ine iotaomibirtenenteetnilintionae 35 70 701 —631 
ac tedinctatinnesineni-cesenapenreh 167 861 | 568 +293 
Ei rtinbiest Baiieenehnntkhuitbeibanenhinmienn | 10, 785 47, 241 44, 968 +2, 273 
iii acricns cries hoes patina itaccate 4, 196 22, 024 23, 419 —1,395 
alee echatinesecdonminuiscasiy 615 2, 287 4, 201 —1,914 
EE oninnnn vienna cenuncinne Reigns seid 1,317 5, 386 570 +4, 816 
alltime eto ica areneninaasarncderhinvousicnaalanntoeeth 470 1, 322 1, 792 —470 
ic acct ide int abanniad 29, 530 116, 289 107, 064 +9, 225 





Notg.—Of the 41 classifications under this heading, 66.7 percent of the 500,926 passports were issued and 
renewed by persons in 13 specified occupations. 

(a) 27.6 percent were issued to housewives; 

(6) 39.1 percent were issued to 12 classes including student; clerk-secretary; retired teacher; military; 
engineer; executive; salesman; laborer, common; doctor-dentist; lawyer; and laborer, skilled; 

(c) 10.1 percent were issued to 27 other specified occupations; and 

.(d) 23.2 percent were issued toapplicants who either did not specify their occupations or were in an occu- 

patiom other than those specified. 


4. Citizenship 





1957 | Plus or 
| 1956, minus 
January- over 1956, 
July- January- September January- 
September | September | September 
| 
ee es 
SI os te atcihcaidlinail lis bouchaneterenqutnininananidantepidad 126, 301 500, 926 420, 188 | +20, 738 
NN ReaD 98, 657 | 359, 671 349, 158 | +10, 513 
arc lad honda inches cathieicnahintnasveons 27, 644 | 14], 255 131, 030 | +10, 255 
| | 


Notre.—The majority of the 500,926 passports issued or renewed were received by native-born Americans. 
(a) 71.8 percent were issued to native-born citizens; and 
(b) 28.2 percent were issued to naturalized citizens. 





THE RIGHT TO TRAVEL 


5. Destination 
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1957 Plus or 
E 2 1956, | minus 

| January- over 1956, 

July- January- September January- 

September September September 

| 
OOUE, itt da:cts nm ctecaceiaateal 126, 301 500, 926 480, 188 | _+20, 738 
. Western Europe..-- a 92,458 | 392, 719 362,165 | +30, 554 
(a) Tour. .-.- aia 58, 796 257, 171 163, 290 +93, 881 
(b) British Isles. __- 8, 599 37, 460 | 59, 958 — 22, 498 
(c) Germany-.------- 11, 452 38, 924 | 50, 589 —11, 665 
(d) Italy___-- 5, 469 | 24, 412 28, 987 —4, 575 
(e) France__-- 3, 362 | 11, 617 21, 375 —9, 758 
(f{) Other W estern E urope - 4, 780 | 23, 135 37, 966 | —4, 831 
2. Far Fast and Hong Kong. “11, 224 | 37,217| 33, 740 +3, 477 
3. South America- 7, 809 21, 976 22, 190 —214 
4. Eastern Europe_--- 2, 858 13, 940 11, 509 +2, 431 
(a) Czechoslovakia. -- 215 | 1,301. 504 | 47 797 
(6) U.S.8.R 88 | 387 404 —17 
(c) Rumania- ; 9 | 72 12 —49 
(d) Other Eastern Europe_. 2, 546 | 12, 180 10, 480 +1, 700 
5. Central America. fe 3, 766 | 10, 667 “UL, 947 a “1, 280 
6. Middle East___- 3, 165 8, 912 10, 342 —1, 430 
(a) Arab countries___- 1, 611 3, 924 3, 255 +600 
(6) Israel 127 192 2, 983 —2, 791 
(c) Other Middle East. 1, 427 4, 796 4, 104 +692 
7. World tour__...-....---- : 1,172|  6,432| 19,842 —13, 410 
8. Africa ; . 1, 707 5, 231 5, 373 | —142 
9. Australia and New Zealand. ..___. 1, 255 2, 945 3,080 | —135 
in eels 887 887 |- aiarceel +887 
| 

NoTE.—(a) 78.4 percent were issued to persons traveling to Western Europe (see item 1); (6) 6.2 percent 


includes Eastern Europe, Middle East, Africa, and Australia and New Zealand (see items 4, 6, 8, and 9); 
(c) 7.4 percent were issued to persons traveling to the Far East and Hong Kong. 
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8. Object of travel 


























| 
1957 Plus or 
ete ss 1956, minus 
| | January- over 1956 
July- | January- September January- 
| September September September 
J Le sass _ oe ee, TAL bccn edi Sant ews 
a itahaeib ubbinint nnn cewunpguccunedeaen 126, 301 500, 926 480, 188 | +20, 738 
Non-Government travel__._..........----..---| 101, 623 | 424, 597 | 415, 565 = +9, 032 
a i erie aie oar ceicemedaicaeieiatbiaod 72, 250 323, 732 326, 764 —3, 032 
2. Commercial business----.............-- | 13, 866 | 48, 562 23, 428 +25, 134 
i I in ws aes Sha on | 5, 618 21, 693 | 24, 024 —2, 331 
ee eee 4, 789 | 14, 437 25, 605 —11, 168 
i s cnmeicbeemciiawbcinn | 3, 323 | 10, 372 10, 707 —335 
6. Religious-_-_--- Sieh vusandedeuse nad Le 1, 233 | 3, 876 3, 285 +591 
ir a 377 | 1, 430 1, 692 — 262 
eee ceacioad | 167 495 60 +435 
Government travel..............--------------- «24,678 | =—si«76,329| = 64, 623. +11, 706 
9. Military dependents._.............----- 16, 689 51, 241 50, 067 +1, 174 
BR SIE isi coins cian dines 4, 139 13, 715 6, 065 +7, 650 
11. Civilian Government travel___.......-- 3, 367 | 10, 890 8, 491 +2, 399 
gg SS See eee ee 483 | a ee ee +483 


NOTE.—84.8 percent were issued to non-Government civilian travelers and the balance, 15.2 percent, 
issued to civilian Government travelers. 


9. Mode of travel—Departure 





PRE sc beanns 


Air 











1957 
pha Ss alll a 1956, 
January- 
July- January- September 
September September 
Total 126, 301 500, 926 480, 188 
F 44, 583 247, 280 246, 219 
dais keg ia hen 61, 215 227, 770 186, 163 
iF CR oii 0-4 open deed an onc 20, 503 25, 876 47, 806 
10. Mode of travel—Return 
1957 
lie 1956, 
January- 
July- January- September ! 
September | September ! 
Be icieadhitigsbarctarnsionicriatcdrintoinieeoraaelaeane WR Aiascocscccenwawlsgecces 
atingney draeee 37, 393 |. 


Air... 


Other or not stated... 


68, 857 
20, 051 


! This is a new heading, no data available for periods prior to July 1957 


Plus or 
minus 
over 1956 
January 
September 


+-20, 738 


+1, 061 
+41, 607 
— 21, 930 


Plus or 

minus 
over 1956 

January 
September 
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11. Age of travelers 





1 


1957 Plus or 
7 Se SO J 1956, minus 
January- over 1956 
July- January- September January- 
September | September September 
| 

me hiowitteiia cine ab cecal 126, 301 500, 926 480, 188 +20, 738 
20 to 29 years ; aS 20, 571 | 101, 808 101, 786 +22 
30 to 39 years abel - Seen addbeae 25, 857 90, 627 84, 222 +6, 405 
Co ee piesa soba 19, 586 | 78, 086 72, 868 +5, 218 
50 to 59 years........--..- 2 | 19, 362 | 88, 268 87, 593 +675 
60 to 76 years_-__-- 7 sone pi ae 17, 641 | 85, 462 89, 666 —4, 204 
Under 20 years pcan nnn deaied suet a 14, 130 | 52, 413 38, 942 +13, 471 
Over 76 years hole ible talintallese Raienlatin 1, 154 4, 262 5, 111 | —849 


Note.—Of the 7 classes appearing under this heading the 500,926 passports issued or renewals granted 
were analyzed as follows: 
(a) 53.9 percent were issued to the 20- through 49-year age group; 
(6) 34.7 percent were issued to the 50- through 76-year age group; and 
| (c) 11.4 percent were issued to the groups who are under the age of 20 or over the age of 76. 








12. Number of travelers included in passports issued and renewed 
1957 Plus or 
a ee 1956, minus 
January- over 1956 
July- January- September January- 
September September September 
(a) Total travelers é =e 163, 805 665, 416 630, 736 +34, 680 
Female 85, 752 353, 499 354, 499 —1, 350 
Male_- : 78, 053 311, 917 275, 887 +36, 030 
(b) Other than official travelers 117, 917 513, 087 494, 586 +18, 501 
8 c 
. Female 58, 028 265, 711 268, 42 —2, 713 
1 Male. 59, 889 247, 376 266, 162 +21, 214 
7 
0 (c) Military dependent travelers 38, 351 123, 453 116, 976 +6, 477 
Female ___- f ees 26, 012 80, 389 79, 090 +1, 299 
Male... ; 12, 339 43, 064 37, 886 +5, 178 
(d) Military travelers 4, 640 | 15, 810 6, 215 +9, 595 
Male-. : i as 3, 788 14, 435 5, 771 +8, 664 
Female ___- 852 1, 375 444 +931 
¢) Civilian Government travelers ; 2, 897 13, 066 12, 959 +107 
Male ‘ 2, 037 7, 042 6, 068 +974 
Female ie 860 6, 024 6, 891 —867 


SEX AND CLASSES OF TRAVELERS 


Of the total number of 665,416 persons included in passports issued and re- 
newed in January through September 1957, (@) 53.1 percent were female and 
46.9 percent male; (b) 77 percent were civilian travelers (non-Government) and 


9)? 


> percent were military, military dependent or civilian government travelers. 
AVERAGE NUMBER OF TRAVELERS PER PASSPORT 


The average number of travelers per passport of 1.33 in the first 9 months of 
the calendar year 1957 is supported by almost equivalent averages in the first 
calendar quarter of 1.29, in the second calendar quarter of 1.38, and in the third 
quarter of 1.30. 


NUMBER OF PERSONS PROVIDED PASSPORT FACILITIES 


Of the total number of 665,416 travelers in the first 9 months of calendar 1957, 
30.6 percent were in the first calendar quarter, 44.8 percent were in the second 
calendar quarter, and 24.6 percent were in the third quarter. 
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13. Previous passport 





1957 
July- January- 
September September 
Percent 
Total 126, 301 100 
Yes_- 21, 681 17 
he SE ie ees 104, 620 83 


i This is a new heading. Comparable data not compiled prior to July 1957. 


14. Travel by organized tour 


1957 
July- January 
September September 
Percent 
NF. Pettit cicin Se oda osstwhbes 126, 301 100 
Yes 15, 697 12 
No 110, 604 RR 


This is a new heading. Comparable data not compiled prior to July 1957 


15. Proposed length of stay 


1957 

July- January- 
September September 

Percent 
Total 126, 301 100 
Up to 1 month 35, 291 2a 
1 to 2 months 23, 861 19 
2 to 6 months 11, 832 9 
to 12 months 3 17, 123 14 
1 to 2 years 2,445 2 
2to 4 years... 23, 853 19 
More than 4 years 689 0 
Not stated 11, 197 9 


This isa new heading. Comparable data not compiled prior to July 1957 


16. Next trip expected within 


1957 


July- 
September 


January- 
September 


Percent 
Total 126, 301 100 
1 year 11,079 WY 
2 years 13, 497 11 
5 years 5, 000 4 
None or not stated 96, 725 76 


This is a new heading. 


1956, 
January- 


September ! 


1956, 
January- 


September ! 


1956, 
January- 


September ! 


1956, 
January 


September ! 


Comparable data not compiled prior to July 1957. 


Plus or 
minus 
over 1956 
January- 


September ! 


Plus or 
minus 
over 1956 
January- 


September ! 


Plus or 
minus 
over 1956 
January 
September 


Plus or 
minus 
over 1956 
January 
September 
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[SUPPLEMENT TO ExHIsiT 16] 


Passport OFFICE, 
UNITED STATES DEPARTMENT OF STATE, 
Washington, D. C., October 20, 1958. 


SUMMARY OF Passport STATISTICS 


Passports issued and renewed for the first 9 months of 1958 increased 17 percent 
over the corresponding period in 1957. Passport issuances in the July through 
September quarter increased 14 percent over the same quarter of 1957. The 


following table summarizes data on passport issuances for the first three quarters 
of 1957 and 1958. 


Passports issued and renewed 


Number of passport holders 





| _ Percent departing by— 
Period | 1958 1957 | change, 1958 
over 1957 | 
Air Sea 

ll sie eaeneienil ‘ai sine Sacceioenguac ania tials tacoma _— -—__——— 
January to September. 584, 909 500, 926 +16. 7 
January to March. | 180, 411 158, 361 +13.9 
April to June. 260, 473 216, 264 +20. 4 

July to September -- 144, 025 126, 301 +14. 0 99, 630 | 44, 395 


Data is available, for the first time during the currently reported quarter, con- 
cerning total numbers of passports recipients expected to visit specific countries 
during their trips abroad. Six countries in Europe rank highest in number of 
visitors expected. Nearly half of all passport recipients expected to visit 
France. Approximately 41 percent of the passport holders listed the United 
Kingdom, 40 percent Italy, 39 percent Germany, 30 percent Switzerland, and 25 
percent Belgium in their itineraries. 

In the third quarter, 69 percent of the passport recipients listed air as their 


mode of travel—departure and 72 percent listed air as their mode of travel— 
return. 


REVISIONS IN COVERAGE OF PASSPORT OFFICE QUARTERLY STATISTICAL REPORT 


The current issue of the Passport Office quarterly statistical report contains 
items of new data and more detailed tabulations of data previously reported. 

The revised reporting system is based on a modified random-type sample of 
approximately 20,000 applications processed during the quarter. Estimates 
based on tabulations of all the applications selected in the sample for a quarter 
are normally precise to within one-half of 1 percent. A lower level of signifi- 
cance is applicable to estimates based on parts of this total sampling. Pass- 
port applications and renewal applications do not contain entirely comparable 
information; however, the data from sampled applications is tested against 
matching information on the renewal applications. The reported data is for 
both original applications and renewals processed during the quarter. 

(NoTE.—No adjustments can be made for persons changing their travel plans 
after receiving their passports. No adjustments have been made if travel re- 
strictions apply to any area listed on the application. ) 


NEW AND REVISED DATA 


The tabulations are established to differentiate between air and sea travelers. 
Occupational categories have been revised. A new table has been included 
which indicates the percentages of total passport holders visiting each country. 

FRANCES G. KNIGHT, 
Director, Passport Office. 
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PASSPORT OFFICE 





1. State of residence (by mode of travel—departure) 





Percentage distri- Percentage 

Total pass- bution of total increase or 
| ports issued departures decrease over 

and renewed 7 passports 

July through | issued and 

September | | renewed 

1958 Air Ship | July through 

September 

1957 

Totel.... 144, 025 69 31 +14 
Alabama. 1, 146 78 22 +16 
Alaska. 75 25 —23 
Arizona... 74 26 —23 
Arkansas. -_.-_- 54 46 —29 
California 21, 75 25 +30 
Colorado. 1, 72 28 2 
Connecticut _.-_- 3, 7 63 37 +20 
Delaware ; 73 27 +11 
District of Columbia. 1,6 68 32 —30 
Florida___-- 67 33 +2 
Georgia- 75 25 | -35 
Idaho. - 50) 50 +5 
Illinois- 7, 69 31 —3 
Indiana__. l, 64 36 +14 
lowa. 77 23 4 
Kansas_. 1, 226 65 35 +43 
Kentucky. 63 37 —8 
Louisiana - 2 72 28 —7 
Maine. --_.- 74 26 —37 
Maryland... 60 40) +13 
Massachusetts 65 35 +18 
Michigan - 74 26 +34 
Minnesota. - - 70 30 +40) 
Mississippi 69 31 | 30 
Missouri - i. 73 27 —2 
Montana 81 19 —11 
Nebraska - -- 67 33 +13 
Nevada._. 80 20 +] 
New Hampshire - - - -- 76 24 | —3 
New Jersey - _-- a 65 35 +20 
New Mexico-__. 77 23 +3 
New York__-- 34, 65 35 +39 
North Carolina- --- 1, 71 29 -9 

North Dakota. 55 45 | + 
Ohio 4,! 76 24 | 7 
Oklahoma-._. 82 18 | 3 
Oregon 68 32 | 11 
Pennsylvania. - 8, 71 29 | +16 
Rhode Island 63 37 +28 
South Carolina__- 70 30 12 
South Dakota_. 73 27 29 
Tennessee . 1, 66 34 | +10 
Texas_. 4, 79 21 | —2 
Utah_. * 58 42 69 
Vermont. 34 66 +] 
Virginia_. 2, 68 32 +N 
Washington_. 2, 68 32 +30 
West Virginia_- 78 22 -3 
Wisconsin___. 1,3 72 28 —19 
Wyoming 60 40) | —30 





Other... 
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2. Metropolitan areas (by mode of travel—departure) 





Passports Percentage dis- 
issued July | tribution of total 
| through departures 
September 5 ee 
1958 
Air | Ship 
| 
| 

aso ncaedsceabetensac_eteen penises dain np aiece-cavqaie aeaheiaenaes eanibdien 144, 025 69 31 
New York City-Northeastern New Jersey...............--..---.-..--.- 29, 878 | 66 34 
i nN IN ics ect hiscatnes sre etantierhinbmacigsieaniny dae quienes 5, 413 | 78 22 
OIE. 5. Gtilick dihen ici & dine Sela s Mla 9 alan l a 6 dling dboberice dried 4, 138 | 70 | 30 
NORTE TR. tek. ulate ab iach bGhtcg duaate bi abit so dbaiiellbiadathedlie & athens 2, 802 | 65 35 
ee OREN « io.cccewkdads uewh naseckusckhesasabseciwess 2, 356 | 67 33 
Rg calls oe bn e deci a Pabddscbeeiaebane a 1, 656 74 26 
PAD a siccaps svascsendesetbax peondaia 1, 576 | 79 21 
RS dike hy, sical, ictal alia eaten ty inmate wana ee eramaimeeeebmmetnt knee 1, 369 | 65 35 
Reba dich dnc ds Gap ndmhth Gane tun duduehvcekdatenkeuntipeinnktinpie 1, 146 | 67 33 
SS hp dota d Senehnen bend andtekeeissmaned ee ee 1, 034 69 31 
PR ninddh unde caendeans cnaavethun on antactacchsasatbunthantdetaeal 955 | 60 40 
Pind ntienendesninh hidthikseehoa4shnheesboksbeassesousinueeegwaede 811 86 14 
Sinn, UE. ociiecadshassh saopsuectupopcecdessdnccinacladecoas 780 76 24 
cs nek cn dkanenGbncebsscbnaadebacaaubal abuse ansdeebackoe ber eke 700 75 25 
New Orleans Sarestudhione ea dnindpidichesEnsborehnseedkenelennin sein we 477 73 27 
 ntcini bach abundiaetnicunenecnhenisebunspeenschasteeranteciol 446 78 22 
CN ciciscwe waeeedihabedeuthpsinkiduheeebsParcuadwentednacdiaotl 398 80 20 
Buffalo Ne UNGh wedemereepiedpetgaed wentapeNusntebbiwaguengs 207 77 23 
Oe. Mame 5 Fa as StS CS Se a itn hing abe h hab eeese exces 207 69 31 
OS Re A eee ee ee ee ee eee 159 70 30 
Milwaukee . i ses adae as gic as nig dis Webra thins dnd leo na peck sa 128 | 75 25 
rn III A oe oe ela rich oedcieiraie dh wisiabiacak ath icoalem 87, 389 69 31 


3. Occupation (by mode of travel—departure) 


Total pass- 
ports issued 
and renewed 
July through 
September 


| Percentage distri- 
bution of total 
departures 





1958 Air Ship 
Total_. ee eis eek akon akaaeteatakaeeex 144, 025 69 31 
EN ON . = sss rs serra oa ce ceesbdeseeeccwecaesubcowexbeeesesctuescaes 33, 475 68 32 
| eats Aah Sa ee ee ee ES ee ee ae oe ee ee 10, 251 48 52 
a eS ee a ee ne &, 516 73 27 
Pc ae a ne ek a ee 6, 940 36 rh 
Teacher 7 : 3, 295 58 42 
Skilled worker elena i a in eee 36, 293 79 21 
Independent business or profession. ____.........-......--...-.-- ‘ 18, 370 78 22 
pO 2 ee ee eee ee oe es ee 8, 834 70 30 
Religious ; = eu came Bs ince leier eas : 2, 372 40 60 
Transportation and travel industry _-__-_- Se NE AES: OS Ss 2, 069 91 9 
Military... Se ee a 2, 053 92 8 
en en a ap den eeaaii an tticakaeainas aa aameamall 1,815 64 36 
I Nas kaa Ce eee Beebe 1, 322 78 22 
IRS nr I i i ee eee re 732 83 17 

a Sa a det eee 96 100 a 
DO fc a ne eh a a a a 7, 592 61 39 
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5. Number and percentage of passport holders visiting specific countries 


Total passports issued and renewed 
Total visits__- 


5 dh nee derbanitenadcaknan es OES naeewe pan aaek abate ahaa abd 
EE. tc ton Se cccncuneegeusmategianeetwunnesgdanuosaenaetapeawsuns amine 
I, 8 2 ee oe St oe eta aen on beeen 
a ati 
Germany -.---- 
Switzerland 
Belgium.. 
Pi ceataire ee enccntaadounerancen Danese w de neRiineeatiokontneamehins 
Holland - 
BE ikccnane 
Denmark 
Di. cusengihewnenseadwersemauawan Sane 
Portugal_--_--- 
I a oe Bee eS oe oe ee 
Lichtenstein, Monaco, and Luxembourg 
Norway - - 
SR ek otal cb os akbgeGenBian dinbacdin a 
Netherlands..............- 
TT Rc cececnsccu 
Czechoslovakia. - - - 
Poland a ae paler 
ee ies bccborwne 
Greenland __-. : 
Gibraltar-Andorra- 
Trieste 

0 (eee Se Eateieeniaodamaedeettceah toned 
Other East and Central Europe. _----- 


Middle East 


Israel 

Turkey 

Saudi Arabia 
Iraq-Iran 
Lebanon 

Jordan 

Syria 

Egypt 

Other Midle East 


Far East 


Japan 

Hong Kong 
Taiwan 

India 

Korea 
Thailand 
Pakistan 
Vietnam 
Malaya 

Other Far East 


See footnote at end of table. 


| Passport holders 


olders visiting 
countries listed 


Percentage 
Number of total 
passport 
recipients 
144, 025 100 
BE BOO Eivcwckionetibandee 


SOT nana fe 
69, 466 | 48 
59, 103 | 41 
57, 925 40 
56, 413 39 
42, 851 30 
35, 7 25 
21, 935 15 
17, 621 12 
14, 453 | 10 
12, 224 9 
11,079 | 8 
10, 569 | 7 
oO 
5 
5 
4 
4 
1 
1 
l 





23,081 | 
11, 556 
3, 581 
1, 894 
1, 640 
1,417 
1,003 
939 
207 ) 
16 (}) 
828 l 


— tt et ee BD OO 
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5. Number and percentage of passport holders visiting specific countries —Cont. 





Passport holders visiting 
countries listed 


Percentage 


Number of total 
passport 
recipients 
North, Central, and South America_ - ae 29, 225 
Brazil. ____- ; j 4, 584 3 
Venezuela. --__- ; ‘ 3, 566 2 
Argentina. .- . 3, 040 2 
Mexico ee atti ; 2, 881 2 
Peru a ‘ 2, 499 2 
Other Central America 7 1, 990 1 
Colombia....-- -- 3 1, 671 1 
CD ein sere ; 1, 640 l 
Panama. : 1, 544 1 
Other Caribbean _ - 258 1 
Cuba.. : 812 1 
Guatemala ---- . 684 () 
DE opens. ; ; 557 (1) 
Jamaica. -- ‘ 462 (4) 
Bolivia_- u 302 Q) 
Haiti 223 (1) 
Bermuda. ; : 48 (‘) 
Other South America... 1, 464 ] 
Africa - - . ; 4,123 
CG a sss iw — 557 (1) 
Union of South Africa-_- 430 (1) 
Ethiopia = ; 111 () 
French West Africa 80 (1) 
Ghana... 80 (1) 
Belgian Congo... 16 é 
Kenya.-.--- 16 (1) 
Other Africa -__- 2, 833 2 
Australia and Oceania - 10, 618 
Philippines -- 3, 932 3 
Australia___ 2, 547 2 
Guam ‘ 1, 353 1 
Okinawa... ; 1, 353 l 
New Zealand. 1, 130 l 
Indonesia --..- 64 () 
Other Oceania _- 239 (1) 
World tour-------- im ; 95 (1) 
Not stated ...._- 5, 874 4 


! Denotes less than 0.5 percent. 


6. First area destination listed (by mode of travel—departure and return) 


Total passports Percentage distribution Percentage distribution 


issued and of total departures of total returns 
Destination renewed by 
destination, 
July through Air Ship Air Ship 


September 1958 


Total 144, 025 69 31 72 2s 
Europe.. sO alias 108, 401 67 33 70 30 
North, Central, and South America 14, 279 86 14 90 10 
Far East 9,773 77 23 77 23 
Australia and Oceania 7,004 68 32 71 29 
Mid East 3, 040 70 30 71 29 
Africa 1, 448 45 52 54 46 


World tour 80 40 60 50 


50 
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Age of passport holders (by mode of travel—departure) 


Percentage distribution 


Total pass- 
ports issued 
and renewed 


of total departure 








2S 


Percentage 
increase or 
| decrease over 


passports 

| July through issued and 

| September renewed, 
1958 | Air Sea | July through 

| | September 

| 1957 
lo ld La ‘ 1 | Fe. Sache pee ; rer g 
Total 144,025 | 69 31 | +14 
Onder 20 17, 654 | 61 39 +25 
20 to 29 30, 689 | 72 28 | +7 
30 to 39 27, 188 | 80 20 | +5 
40 to 49 24, 338 | 76 24 | +24 
50 to 59 24, 163 67 33 +25 
60 to 76_-. 18, 959 | 51 49 +8 
Over 76 1, 034 | 51 | 49 —10 
8. Citizenship (by mode of travel—departure) 
Percentage distribution | Percentage 


Total pass- 
ports issued 
and renewed 
| July through 


of total departure 


s increase or 
decrease over 
passports 
issued and 


September renewed, 
1958 Air Sea July through 
September 
| 1957 
| 
Total 144, 025 69 31 +14 
Native born 121, 151 70 30 +23 
Naturalized 22, 874 62 38 —32 
9. Object of travel (by mode of travel—departure) 
Total pass- | Percentage distri- 
ports issued bution of total 
and renewed departures 
July through 
September 
1958 Air Ship 
Total 144, 025 | 69 31 
Non-Government travel 
1. Pleasure ; 50, 033 68 32 
2. Personal and business > 49, 038 72 28 
3. Education 6, 910 41 59 
4. Employment 4,018 83 17 
5. Commercial business 2, 827 96 4 
J” * Se SE | ee eee ee - 1,610 35 65 
7. Health 458 41 59 
8. Scientific 26 50 50 
Government travel 
9. Military dependent 24, 237 71 29 
10. Civilian government travel 2, 971 88 12 
11. Military travel 1, 518 97 3 
Other and not stated 379 85 15 
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10. Object of travel (by sew of applicant and sez of traveler) 















































—— . 3 - 
| Total | Total Passport holders | Travelers 
| passports persons hit 
issued and | included in | l 
renewed passports 
July through | July through} Male | Female | Male Female 
September September | | 
1958 | 1958 
Total. _--- 144, 025 190, 356 69, 441 | 74, 584 90, 754 99, 602 
Non-Government travel... _--- 114, 920 130,949 | 63, 551 51, 368 68,242 | 62,707 
Civilian government travel. _-_-- 2, 971 3,010 | 2, 670 301 2, 709 301 
EE 1, 518 1. 518 | 1, 479 39 1, 479 39 
Military dependent. ---------- vel 24, 237 54, 316 1, 584 22,654 | 18,075 36, 241 
Others not stated. -_-_......-.-.- 379 | 563 | 157 222 249 314 
| 
11. Average number of travelers per passport 
1958 1957 
ee ee ee ae en an sonnee bern otieurcnsnnncnloammauaeion 1.35 
a  Ceibabesuaieenaba aes 4 1, 26 1. 29 
Teen nn en ee nee ed ea Lbhieaheubdbdes 1. 26 1. 38 
Ce a i ndinntie duvnanewees 1, 32 1. 30 
Nees edt denice as nansuekwneuriauswanenel wanes 1. 51 
Number of persons provided passport facilities 
1957 
1958 = mali 
| 
Number Percent 
a I 793, 486 100 
a asctreminmeneronipi 228, 065 203, 520 25. 6 
i.  neeanubedenamnenan tendons 328, 703 298, 091 37.7 
3d quarter.......... deen anise Dibigsacewdduaiatndanieeuidnenmenmete 190, 356 163, 805 20.6 
en ensmeEnenheebadliceteneeeaceue 128, 070 16. 1 
12. Previous passport 
ist quarter 2d quarter 3d quarter 
| Number | Percent | Number | Percent Number | Percent 
aan . naesninitias fs me el ntti ee 
I oc cnnauthe SS 180, 411 100 260, 473 100 144, 025 100 
nck thesia ccccnemaiaen .----| 146,794 81 163, 252 63 75, 055 52 
ascaeiele iicd een tinintérinte ints pemmieianianil 33, 617 19 97, 221 37 68, 970 48 
13. Travel by organized tour 
lst quarter 2d quarter 3d quarter 
| Number | Percent | Number | Percent | Number | Percent 
i aaa ED | 180,411 100 260, 473 100 144, 025 100 
Sales cet ee ao a ag wat caeeenel | 173,729 96 211, 652 81 135, 933 94 
Uae Str aniscnerSlinsin in erckabine sake sai 6, 682 4 48, 821 19 8, 092 6 
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14. Proposed length of stay 























lst quarter 2d quarter 3d quarter 

| Nu ber | Percent Number | Percent | Number | | Percent 
a it | scccaaiagtoetaal | SS eee 
| | 
ae RE a oes | 180, 411 ae 100 | 260, 473 | 100 | 144,025} 100 
ene... 2..0<.cacigsakamotancennll | 35,031 | 19 | 54,837 | 21 | 53,421 | 37 
Sane mee... .....-.----.2.-0t Lede | 43,718 | 25 | 78,101 | 31 | 23,622 16 
aks conncmiktmbaceecunkgehieei , 832 | 17 | 48, 543 | 19 | 14,373 10 
ES Se en | , 245 16 34, 361 | 13 | 9, 917 7 
EPS POMBL AT. lou. scnktces sls-bae skp | 3,443 | 2| 2.983 1| 14,979; 10 
RO ON 08 oe pects ae eye seam 20, 458 | 11 | 24, 581 9| 15,345 ll 
More than 4 years i 512 (!) 821 | (4) 1, 608 1 
a a ag sik epte waeah | 17,172 10 | 16, my 6 10, 760 8 
1 Less than 0.5 percent. 
15. Next trip expected within— 
lst quarter 2d quarter 3d quarter 





Number | Percent | Number | Percent | Number | Percent 


\{——————_ | — 








823.525: coaens igh ER EEE | 180,411 | 100 | 260, 473 | 100 | 144, 025 100 
DE oe nk stance cavindathdedisasinawemghas 14, 689 s 16, 240 6 16, 666 12 
Raa die ote enleciigin cicienar eee th dda ai lesen dead 18, 830 | 10 27, 598 ll 18, 942 13 
Pe Ratiecninnts essen cbt Sakcaed bensconteatn 24, 511 | 14 52, 327 20 19, 516 13 
None or not stated...........- S ieatesiaNietn ites 122, 381 | 68 164, 308 63 88, 901 62 
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JUDICIAL OPINIONS IN SELECTED COURT CASES INVOLVING 


B. 


Il. 


C 


DENIAL OF REQUESTS FOR AMERICAN PASSP 


INDEX 


I. Cases INVOLVING PassPporT APPLICATIONS 


. Decided by the Supreme Court of the United States: 


1. Browder v. United oe 312 U.S. 335 (1941) 

2. Kent v. Dulles, 357 U. 8. 116 (1958)- 

3. Dayton v. Dulles, 357 U. ‘8. 144 (1958)_ ; 
Decided by the United States Circuit Courts of Appeals: 

1. Dulles v. Nathan, 225 F 2d 29 (D. C. Cir. 1955) - - 


. Robeson v. Dulles, 198 F 2d 985 (D. C. Cir. 1956) -- -- 
Boudin v. Dulles, 235 F 2d 532 (D. C. Cir. 1956) _-_- 
5. Kraus v. Dulles, 235 F 2d 840 (D. C. Cir. 1956) _ - 

6. Dayton v. Dulles, 237 F 2d 43 (D. C. Cir. 1956) _- 
Kent v. Dulles, 248 F 2d 600 (D. C. Cir. 1957) __- 
Briehl v. Dulles, 248 F 2d 561 (D. C. Cir. 1957)__-_- 
9. Stewart v. Dulles, 248 F 2d 602 (D. C. Cir. 1957)___- 


THe CO DO 


os 


>. Decided by the United States District Courts: 
Bauer v. Acheson, 106 F. Supp. 445 (D. D. C. 1952)__- 


Nathan v. Dulles, 129 F. Supp. 951 (D. D. C. 1955) - 
Clark v. Dulles, 129 F. Supp. 950 (D. D. C. 1955) _- 


Dore Whe 


Dayton v. Dulles, 146 F. Supp. 876 (D. D. C. 1956) - - 
6. Worthy v. Dulles, Civil No. 916-58, D. D. C., Oct. 2, 


. Shachtman v. Dulles, 225 F 2d 938 (D. C. Cir. 1955) _-- 


ORTS 


Boudin vy. Dulles, 136 F. Supp. 218 (D. D. C. 1955) _ -- 


1958__ 


Page 
401 
409 
437 


449 
451 
456 
457 
460 
464 
466 
468 
498 


503 
510 
511 
512 
515 
520 


CasEs INVOLVING PASSPORTS AND THE QUESTION OF AMERICAN CITIZENSHIP 


. Decided by the Supreme Court of the United States: 


1. Urtetiqui v. D’ Arbel, 34 U.S. (9 Peters) 692 (1835) __- 
2. Perkins v. Elg, 307 U. 8. 325 (1939) - 
Decided by United States Circuit Courts of Appeals: 
1. Miller v. Sinjen, 289 F. 388 (8th Cir. 1923) ____-~-- 
Ng Kwock Gee v. Dulles, 221 F. 2d 942 (9th Cir. 1955 


. Hitaka Suda vy. Dulles, 224 F. 2d 908 (9th Cir. 1955) 


CONIC OI OND 


Jew May Lune v. Dulles, 226 F. 2d 796 (9th Cir. 1955) a 


. Chin Chuck Ming v. Dulles, 225 F. 2d 849 (9th Cir. 1955) 
Yung Jin Teung v. Dulles, 229 F. 2d 244 (2d Cir. 1956 


. Dulles v. Quan Yoke Fong, 237 F. 2d 496 (9th Cir. 1956) 
. Dulles v. Tam Suey Jin, 237 F. 2d 500 (9th Cir. 1956) __- 


9. Yip Mie Jork v. Dulles, 237 F. 2d 383 (9th Cir. 1956) - 
10. Louie Hoy Gay v Dulles, 248 F. 2d 421 (9th Cir. 1957) 


. Decided by United States District Courts: 


1. Aiko Matsuo v. Dulles, 133 F. Supp. 711 (S. D. Cal. 1 
2. Correia v. Dulles, 133 F. Supp. 442 (D. R. I. 1955) 


955) - 


3. Wong Dick Wing v. Dulles, 140 F. Supp. 261 (S. D. Nw 


1956) __- 


4. Soo Hoo Doo W ing v. Dulles, 147 F. Supp. 862 (D. Conn. 


Co) 


5. Wong Yoke Sing » Vv. Dulles, 151 F. Supp. 459 (E. D. 


I Dread Soetce acoso ex acco tt : si 
6. Lee Wing Get v. Dulles, 154 F. Supp. 577 (E. D. N. Y 
400 


: 1957) 


N. Y. 


I-A 


CASES DECIDED BY THE SUPREME COURT OF THE UNITED STATES 


BROWDER v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 287. Argued January 16, 1941——Decided February 17, 1941. 


1. A citizen of the United States who willfully and knowingly uses 
a United States passport which was secured by a false statement, 
is guilty of an offense under § 2 of the Passport Title of the Act 
of June 15, 1917, when the use was for the purpose of establishing 
his identity and citizenship and consequent right to reénter this 
country from abroad. P. 337. 

2. The term “willful” often denotes an intentional, as distinguished 
from an accidental, act. P. 342. 

113 F. 2d 97, affirmed. 


CERTIORARI, 311 U. S. 631, to review the affirmance 
of a sentence on two counts of an indictment. 


Mr. Carl S. Stern, with whom Carol King was on the 
brief, for petitioner. 


Mr. John T. Cahill, with whom Solicitor General Bid- 
dle, Assistant Attorney General Berge, and Messrs. Her- 
bert Wechsler, Raoul Berger, and Robert L. Werner 
were on the brief, for the United States. 


Mr. Justice Reep delivered the opinion of the 
Court. 


The question is whether the use by an American citi- 
zen of a passport obtained by false statements to facili- 
tate reéntry into the United States is a “use” within 
§ 2 of the Passport Title of the Act of June 15, 1917," 


* 40 Stat. 217, 227, Title IX: 

“Sec. 2. Whoever shall willfully and knowingly make any false 
statement in an application for passport with intent to induce or 
secure the issuance of a passport under the authority of the United 
States, either for his own use or the use of another, contrary to the 


401 
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and, if so, whether petitioner was properly convicted of 
a “willful” use. We brought the case here because of 
its importance in the administration of the passport 
laws. 

Section 2 provides that whoever shall either make a 
false statement in an application for a passport or “shall 
willfully and knowingly use . . . any passport the issue 
of which was secured in any way by reason of any false 
statement, shall be fined not more than $2,000 or impris- 
oned not more than five years or both.” The indictment 
in two counts charged that petitioner, having secured 
a passport by a false statement, willfully and knowingly 
used it on April 30, 1937, and again on February 15, 1938, 
each time by presenting it to an immigration inspectcr 
to gain entry into the United States. The proof showed 
that petitioner, a native-born American citizen, had in 
1921, 1927 and 1931 obtained passports under different 
assumed names by means of false statements. In 1934 
petitioner applied for a passport in his own name. The 
application blank contained the clause: “My last pass- 
port was obtained from ................ and is sub- 
mitted herewith for cancellation.” Despite the three 
passports previously issued to him, petitioner wrote 
“none” in the blank space, then signed the application 
and swore to the truth of its contents. The Government 
issued him a passport, which was later extended upon 
a renewal application until September 1, 1938. Return- 
ing from Europe in April, 1937, and again in February, 


laws regulating the issuance of passports or the rules prescribed pur- 
suant to such laws, or whoever shall willfully and knowingly use or 
attempt to use, or furnish to another for use, any passport the issue 
of which was secured in any way by reason of any false statement, 
shall be fined not more than $2,000 or imprisoned not more than five 
years or both.” 

By the Act of March 28, 1940, the maximum term of imprison- 
ment under this section was increased to ten years. 54 Stat. 80. 
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1938, petitioner showed his passport to an inspector to 
identify himself and establish his citizenship and conse- 
quent right to reénter the United States. The jury con- 
victed him on both counts for willfully using a passport 
secured by a false statement, and the District Court 
sentenced him to two years’ imprisonment and a fine of 
$1,000 on each count, the terms to run consecutively. 
The Circuit Court of Appeals affrmed.? At the time 
of the indictment, the statute of limitations had run 
on the obtaining of the passport by a false statement 
(18 U.S. C. § 582). 

Petitioner contends that the indictment is for the “use” 
“of a passport as truthful proof of his Kansas birth.” 
Since the “use” to prove an admitted fact—his American 
citizenship—was innocent, it is urged, no statutory pro- 
hibition was violated. The indictment, however, 
charges that petitioner “used ...a passport... the 
issue of which he secured by reason of a false state- 
ment ... in the application therefor.” The language 
of the indictment conforms to the definition of the offense 
in the statute, as the use of “any passport the issue of 
which was secured in any way by reason of any false 
statement.” The balanced form of $2, quoted above 
at note 1, shows that the Congress viewed with concern 
and punished with equal severity the securing of pass- 
ports by false statements and their use. The crimes 
denounced are not the securing or the use but either of 
such actions made criminal only by the false statements 
in the procurement of the passport. If the misrepre- 
sentation is withdrawn nothing culpable remains in the 
use. A condemned use of a passport secured by the 
fraud seems obviously within the act. 

A more difficult issue emerges from petitioner's asser- 
tion that the use proven here is not the kind of use 
covered by the statute. He finds the prohibitions di- 


*113 F. 2d 97. 
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rected against “dishonest uses of the safe-conduct of 
the United States in foreign relations.” Such use must 
be “willful and knowing,” an expression said to bear 
the connotation of evil or dishonest. Attention is called 
to alleged passport frauds of about the time of the pas- 
sage of the passport sections and to the recommendation 
of the Attorney General that Congress pass legislation 
against the fraudulent use of passports... These are 
brought forward as indicative of the purpose of Congress 
to punish fraudulent uses or those uses abroad which 
would involve misuse of the privilege, under international 
law, of traveling through foreign countries. 

It is quite true that passports are used chiefly in for- 
eign travel. There is no limitation, however, to that 
field and surely the close connection between foreign 
travel and reéntry to this country is obvious. The plain 
meaning of the words of the act covers this use. No 
single argument has more weight in statutory interpreta- 
tion than this.‘ Nothing in the legislative history is 
brought to our attention which indicates any other pur- 
pose in Congress than that expressed by the words of the 
act. The final form of the enactment did not vary in 
this particular portion from the bill originally intro- 
duced.*> The Government does not urge that every use 
of a fraudulent passport is violative of the act but only 
thuse “uses in connection with travel which are a part of 
the ordinary incentives for obtaining passports.” Cer- 
tainly the use to prove citizenship on reéntry to the 
country is within the ordinary incentives.” It is en- 


* Report of the Attorney General (1916), p. 17. 

‘United States v. American Trucking Associations, 310 U. 8. 534, 
543. 

*H. R. 291, 65th Cong. 

“Since 1929, the State Department has carried substantially the 
following suggestion in its “Notice to Bearers of Passports”: “22. An 
American citizen leaving the United States for a country where puss- 
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tirely clear from the record that passports were customar- 
ily used to prove the bearer’s citizenship on reéntry into 
the United States at the time of this alleged offense. The 
use of a passport for reéntry is now routine, although 
neither at the time of the passage of the act nor at 
present are passports required of citizens on reéntry. 
Our conclusion is not weakened by the fact that the Act 
of May 22, 1918,’ which required citizens to use passports 
to depart from or enter the United States, was permitted 
to expire after the war emergency. While passports no 
longer were required for reéntry, their use for that pur- 
pose afterwards became both convenient and customary. 

The fact that at the time of the passage of the act, 
passports were not customarily used by citizens to assure 
easy reéntry is brought forward by petitioner to support 
the argument that Congress did not intend to punish uses 
such as the one charged here. There is nothing in the 
legislative history to indicate that Congress considered 
the question of use by returning citizens. Old crimes, 
however, may be committed under new conditions. Old 
laws apply to changed situations." The reach of the act 
is not sustained or opposed by the fact that it is sought 
to bring new situations under its terms.’ While a statute 


ports are not required is nevertheless advised to carry a passport, 
except in travel to Canada or Mexico. The passport may later save 
the time and inconvenience of applying for one abroad should the 
holder desire to travel in countries where passports are required. It 
will also enable the holder to establish his American citizenship upon 
his return to the United States and thus facilitate his entry. Ameri- 
can citizens who leave the United States without passports should 
carry with them proof of their citizenship, such as birth, baptism, 
or naturalization certificates.” 

*40 Stat. 559. 

*Cf. Cain v. Bowlby, 114 F. 2d 519, 522, and cases and instances 
there cited; Maxwell, Interpretation of Statutes, (7th ed. 1929) pp. 
69-70. 

* Newman v. Arthur, 109 U. S. 132, 138; Pickhardt v. Merritt, 132 
U. S. 252, 257; De Lima v. Bidwell, 182 U. 8. 1, 197. 
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speaks from its enactment, even a criminal statute em- 
braces everything which subsequently falls within its 
scope." The use here charged under these tests was 
clearly within the scope of the act. The purpose of this 
act was to punish the use of passports obtained by false 
statements. 

There is the further contention that the Government’s 
construction of the word “use” would make criminal, 
under other sections of the act, the presentation of ex- 
pired passports for the purpose of identifying citizens 
returning from Mexico, Bermuda and Canada. Peti- 
tioner urges that such uses, though frequent and appar- 
ently acquiesced in by the authorities, would then violate 
§ 3, which prohibits a use “in violation of the conditions 
or restrictions therein contained,” and also § 4, which 
prohibits the use of a passport “validly issued which has 
become void by the occurrence of any condition therein 
prescribed invalidating the same.” The question of the 
meaning of other sections is not before us. Considered 
solely from the standpoint of their analogy to § 2, the 
use of expired passports to identify the holder seems en- 
tirely different from the use of a passport obtained by 
false statements. The vice in the latter is congenital. 
Its willful use is prohibited. 

Petitioner points out, however, that the use must be 
“willfully and knowingly.” In his view this means a use 
which is dishonest in addition to or apart from the dis- 
honesty in obtaining the passport, and which is in itself 
evil ‘‘as the use of a passport to invoke fraudulently the 
protection of the United States abroad.” Further it is 
said this evil must be the kind of evil within the spirit 
and intendment of the act. But the statute plainly does 


“State v. Butler, 42 N. M. 271, 274; 76 P. 2d 1149; Common- 
wealth vy. Tilley, 28 N. E. 2d 245 (Mass.); People v. Hines, 284 N. Y. 
93, 104; 29 N. E. 2d 483. 
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not purport to punish fraudulent or dishonest use other 
than such as is involved in the use of a passport dis- 
honestly obtained, None of its words suggest that 
fraudulent use is an element of the crime. The statute 
is aimed at the protection of the integrity of United 
States passports. It penalizes both procuring the pass- 
port by a false statement and its use when so procured. 
The crime of “use” is complete when the passport so 
obtained is used willfully and knowingly. 

Read in its context the phrase “willfully and know- 
ingly,” as the trial court charged the jury, can be taken 
only as meaning “deliberately and with knowledge and 
not something which is merely careless or negligent or 
inadvertent.” No exception was taken to this instruc- 
tion. The point at issue arises because a motion was 
denied to dismiss the indictment on the ground that 
“the government’s case is fatally defective in that it 
lacks the most essential ingredient of the entire case; 
namely, the criminal intent of the defendant at the time 
of the alleged act”; that there is “no proof that there 
was a knowing and willful use to gain entry.” Peti- 
tioner relies upon United States v. Murdock." That 
case affirmed a reversal of conviction for a violation of 
$1114 (a) of the Revenue Act of 1926 and a like sec- 
tion of the 1928 act. These sections made it a mis- 
demeanor for a taxpayer to “willfully” fail to supply in- 
formation in regard to income. The taxpayer refused 
the information on the ground of privilege from fear of 
self-incrimination. At the time the law upon the point 
was uncertain. This reasonable fear, this Court held, 
entitled the taxpayer to requested instruction on his good 
faith in refusing to answer. This claim of constitutional 
right is quite different from the claim here of a right to 
use a passport obtained by false representation, contrary 


" 290 U. S. 389, 394. 
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to the express words of the statute, because there was no 
ulterior evil purpose in mind. The Murdock opinion 
recognizes, p. 394, that the word “willful” often denotes 
an intentional as distinguished from an accidental act. 
Once the basic wrong under this passport statute is com- 
pleted, that is the securing of a passport by a false state- 
ment, any intentional use of that passport in travel is 
punishable. 
Other suggestions as a basis for reversal are made. 
These do not require particular comment. 
Affirmed. 


Mr. Justice Murpnuy took no part in the considera- 
tion or decision of this case. 
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KENT et au. v. DULLES, SECRETARY OF STATE. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 481. Argued April 10, 1958—Decided June 16, 1958. 


At a time when an Act of Congress required a passport for foreign 
travel by citizens if a state of national emergency had been declared 
by the President and when the Proclamation necessary to make 
the Act effective had been made, the Secretary of State denied 
passports to petitioners because of their Communistic beliefs and 
associations and their refusal to file affidavits concerning their 
present or past membership in the Communist Party. Held: The 
Secretary was not authorized to deny the passports for these rea- 
sons under the Act of July 3, 1926, 22 U.S.C. § 211a, or § 215 of 
the Immigration and Nationality Act of 1952, 8 U. S. C. § 1185. 
Pp. 117-130. 

(a) The right to travel is a part of the “liberty” of which a 
citizen cannot be deprived without due process of law under the 
Fifth Amendment. Pp. 125-127. 

(b) The broad power of the Secretary under 22 U.S.C. §211a 
to issue passports, which has long been considered “discretionary,” 
has been construed generally to authorize the refusal of a passport 
only when the applicant (1) is not « citizen or a person owing 
allegiance to the United States, or (2) was engaging in criminal or 
unlawful conduct. Pp. 124-125, 127-128. 

(c) This Court hesitates to impute to Congress, when in 1952 
it made a passport necessary for foreign travel and left its issuance 
to the discretion of the Secretary of State, a purpose to give him 
unbridled discretion to withhold a passport from a citizen for any 
substantive reason he may choose. P. 128. 

(d) No question concerning the exercise of the war power is 
involved in this case. P. 128. 

(e) If a citizen's liberty to travel is to be regulated, it must be 
pursuant to the law-making functions of Congress, anv delegation 
of the power must be subject to adequate standards, and such 
delegated authority will be narrowly construed. P. 129. 

(f) The Act of July 3, 1926, 22 U.S.C. § 21a, and § 215 of the 
Immigration and Nationality Act of 1952, 8 U. S.C. § 1185, do 
not delegate to the Secretary authority to withhold passports to 


a) 
a 
| 
i] 
Hy 
ay 
| 
| 
fp 


es 


RET 








410 THE RIGHT TO TRAVEL 


citizens because of their beliefs or associations, and any Act of 
Congress purporting to do so would raise grave constitutional 
questions. Pp. 129-130. 


(g) The only Act of Congress expressly curtailing the move- 
ment of Communists across our borders, §§ 2 and 6 of the Internal 
Security Act of 1950, has not yet become effective, because the 
Communist Party has not registered under that Act and there is 
not in effect a final order of the Board requiring it todo so. P. 121, 
n. 3, p. 130. 


101 U.S. App. D. C. 278, 239, 248 F. 2d 600, 561, reversed. 


Leonard B. Boudin argued the cause. for petitioners. 
With him on the brief were Victor Rabinowitz end David 
Rein. Daniel G. Marshall was also on the brief for 
Briech], petitioner. 


Solicitor General Rankin argued the cause for respond- 
ent. With him on the brief were Assistant Attor- 


ney General Doub, Samuel D. Slade and B. Jenkins 
Middleton. 


Osmond K. Fraenkel and William J. Butler filed a brief 
for the American Civil Liberties Union. as anfticus curiae. 


Mr. Justice Dovcuas delivered the opinion of the 
Court. 


This case concerns two applications for passports, 
denied by the Secretary of State. One was by Rockwell 
Kent who desired to visit England and attend a meeting 
of an organization known as the “World Council of Peace” 
in Helsinki, Finland. The Director of the Passport 
Office informed Kent that issuance of a passport was pre- 
eluded by § 51.135 of the Regulations promulgated by the 
Secretary of State on two grounds:' (1) that he was a 


122 CFR § 51.135 provides: 

“In order to promote the national interest by assuring that persons 
who support the world Communist movement of which the Com 
munist Party is an integral unit may not, through use of United 
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Communist and (2) that he had had “a consistent and 
prolonged adherence to the Communist Party line.” The 
letter of denial specified in some detail the facts on which 
those conclusions were based. Kent was also advised of 
his right to an informal hearing under § 51.137 of the 
Regulations. But he was also told that whether or not 
a hearing was requested it would be necessary, before a 
passport would be issued, to submit an affidavit as to 
whether he was then or ever had been a Communist." 
Kent did not ask for a hearing but filed a new passport 
application listing several Muropean countries he desired 
to visit. When advised that a hearing was still available 
to him, his attorney replied that Kent took the position 


States passports, further the purposes of that movement, no passport, 
except one limited for direct and immediate return to the United 
States, shall be issued to: 

(a) Persons who are members of the Communist Party or who 
have recently terminated such membership under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evi- 
dence—that they continue to act in furtherance of the interests 
and under the discipline of the Communist party; 

‘(b) Persons, regardless of the formal state of their affiliation with 
the Communist Party, who engage in activities which support the 
Communist movement under such circumstances as to warrant the 
conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domination, or 
control exercised over them by the Communist movement; 

“(c) Persons, regardless of the formal state of their affiliation 
with the Communist Party, as to whom there is reason to believe, 
on the balance of all the evidence, that they are going abroad to 
engage in activities which will advance the Communist movement 
for the purpose, knowingly and wilfully of advancing that movement.” 

? Section 51.142 of the Regulations provide: 

“At any stage of the proceedings in the Passport Division or before 
the Board, if it is deemed necessary, the applicant may be required, 
as a part of his application, to. subscribe, under oath or «affirmation, 
to a statement with respect to present or past membership in the 
Communist Party. If applicant states that he is a Communist, 
refusal of a passport in his case will be without further proceedings.” 
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that the requirement of an affidavit concerning Commiu- 
nist Party membership “is unlawful and that for that rea- 
son and as a matter of conscience,” he would not supply 
one. He did, however, have a hearing at which the prin- 
cipal evidence against him was from his book It's Me O 
Lord, which Kent agreed was accurate. He again refused 
to submit the affidavit, maintaining that any matters 
unrelated to the question of his citizenship were irrelevant 
to the Department's consideration of his application. 
The Department advised him that no further considera- 
tion of his application would be given until he satisfied 
the requirements of the Regulations. 

Thereupon Kent sued in the Distriet Court for declara- 
tory relief. The District Court granted summary judg- 
ment for respondent. On appeal the case of Kent was 
heard with that of Dr. Walter Brichl, a psychiatrist. 
When Briehl applied for a passport, the Director of the 
Passport Office asked him to supply the affidavit cover- 
ing membership in the Communist Party. Briehl, like 
Kent, refused. The Director then tentatively disap- 
proved the application on the following grounds: 


“In your case it has been alleged that you were a 
Communist. Specifically it is alleged that you were 
a member of the Los Angeles County Communist 
Party; that you were a member of the Bookshop 
Association, St. Louis, Missouri; that you held Com- 
munist Party meetings; that in 1936 and 1941 you 
contributed articles to the Communist Publication 
‘Social Work Today’; that in 1939, 1940 and 1941 
you were a sponsor to raise funds for veterans of the 
Abraham Lincoln Brigade in calling on the President 
of the United States by a petition to defend the 
rights of the Communist Party and its members: 
that you contributed to the Civil Rights Congress 
bail fund to be used in raising bail on behalf of con- 
victed Communist leaders in New York City; that 
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you were a member of the Hollywood Arts, Sciences 
and Professions Couneil ‘and a contact of the Los 
Angeles Committee for Protection of Foreign Born 
and a contact of the Freedom Stage. Tneorporated.” 


The Director advised Brieh] of his right to a hearing 
but stated that whether or not a hearing was held. an 
affidavit concerning membership in’ the Communist 
Party would be necessary. Brichl asked for a hearing 
and one was held. At that hearing he raised three objec- 
tions: (1) that his “political affiliations” were irrele- 
vant to his right to a passport; (2) that “every American 
citizen has the right to travel regardless of polities”: and 
(3) that the burden was on the Department to prove 
illegal activities by Biehl. Brieh] persisted in his refusal 
to supply the affidavit. Beeause of that refusal Briehl 
was advised that the Board of Passport Appeals eould 
not under the Regulations entertain an appeal. 

Briehl filed his complaint in the Distriet Court whieh 
held that his case was indistinguishable from Kent's and 
dismissed the complaint. 

The Court of Appeals heard the two eases en bane and 
affirmed the District Court by a divided vote. 101 UL. 
App. D. C. 278, 289, 248 F.2d 600, 561. The eases are 
here on writ of certiorari. 355 U.S. S81. 

The Court first noted the funetion that the passport 
performed in American law in the ease of Urtetiqui v. 
DD Arbel. 9 Pet. 692, 699, decided in IS35° 

“There is no law of the United States, in any man- 
ner regulating the issuing of passports, or direeting 
upon what evidence it may be done. or deelaring 
their legal effect. It is understood as matter of 
practice, that some evidence of citizenship is re- 
quired, by the secretary of state, before issuing a 
passport. This, however. is entirely discretionary 
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with him. No inquiry is instituted by him to ascer- 
tain the fact of citizenship, or any proceedings had, 
that will in any manner bear the character of a judi- 
cial inquiry. It is a document, which, from its 
nature and object, is addressed to foreign powers; 
purporting only to be a request, that the bearer of 
it may pass safely and freely; and is to be considered 
rather in the character of a political document, by 
which the bearer is recognized, in foreign countries, 
as an American citizen; and which, by usage and the 
law of nations, is received as evidence of the fact.” 


A passport not only is of great value—indeed neces- 
sary—abroad; it is also an aid in establishing citizen- 
ship for purposes of re-entry into the United States. 
See Browder v. United States, 312 U. 8. 335, 339; 3 
Moore, Digest of International Law (1906), § 512. But 
throughout most of our history—until indeed quite 
recently—a passport, though a great convenience in 
foreign travel, was not a legal requirement for leaving or 
entering the United States. See Jaffe, The Right to 
Travel: The Passport Problem, 35 Foreign Affairs 17. 
Apart from minor exceptions to be noted, it was first * 
made a requirement by § 215 of the Act of June 27, 1952, 
66 Stat. 190, 8 U.S. C. § 1185, which states that, after a 
prescribed proclamation by the President, it is “unlawful 
for any citizen of the United States to depart from or 
enter, or attempt to depart from or enter, the United 


8 Sections 2 and 6 of the Act of September 23, 1950, known as the 
Internal Security Act of 1950, 64 Stat. 987, 993, 50 U.S. C. §§ 781, 
785, provide that it shall be unlawful, when a Communist organiza- 
tion is registered under the Act or when “there is in effect a final 
order of the Board requiring an organization to register,” for any 
member having knowledge of such registry and order to apply for 
a passport or for any official to issue him one. But the conditions 
precedent have not yet materialized. 
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States unless he bears a valid passport."‘ And _ the 
Proclamation necessary to make the restrictions of this 
Act applicable and in force has been made.’ 

Prior to 1952 there were numerous laws enacted by 
Congress regulating passports and many decisions, rul- 
ings, and regulations by the Executive Department con- 
cerning them. Thus in 1803 Congress made it unlawful 
for an official knowingly to issue a passport to an alien 
certifying that he is a citizen. 2 Stat. 205. In 1815, 
just prior to the termination of the War of 1812. it made 
it illegal for a citizen to “cross the frontier” into enemy 


* That seetion provides in relevant part: 

“(a) When the United States is at war or during the existence of 
any national emergeney proclaimed by the President, and the 
President shall tind that the interests of the United States require thet 
restrictions and prohibitions in addition to those provided otherwise 
than by this section be imposed upon the departure of person= from 
and their entry into the United States, and shall make publhe 
proclamation thereof, it shall, until otherwise ordered by the President 
or the Congress, be unlawful— 

“(1) for any ahen to depart from or enter or attempt to depart 
from or enter the United States exeept under such reasonable rules, 
regulations, and orders, and subject to such limitations sand exception= 
as the President may preseribe ; 


“(3) for any person knowingly to make any false statement in 
an application for permission to depart from or enter the Umited 
States with intent to induce or secure the granting of stich permission 
either for him-elf or for another: 


“(bo After such proclamation as i provided for in subsection Gu) 
has been made and published and while sueh oo proehimetion i an 
force, it shall, except as otherwise provided by the President. ane 
subject to such hmitations and exeeptions as the President mes 
authorize and preseribe, be unlawful for any citizen et the Umited 
States to depart from or enter, or attempt to depart trom or enter, 
the United States unless he bears a valid passport 

* Proc. No. 3004, 67 Stat. C31. 
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territory, to board vessels of the enemy on waters of the 
United States or to visit any of his camps within the 
limits of the United States, “without a passport first 
obtained” from the Secretary of State or other designated 
official. 3 Stat. 199-200. The Secretary of State took 
similar steps during the Civil War. See Dept. of State, 
The American Passport (1898), 50. Tn 1850 Congress 
ratified a treaty with Switzerland requiring passports 
from citizens of the two nations. 11 Stat. 587, 580-590. 
Finally in 1856 Congress enacted what remains today as 
our basic passport statute. Prior to that time various 
federal officials, state and local officials, and notaries 
public had undertaken to issue either certificates of 
citizenship or other documents in the nature of letters 
of introduction to foreign officials requesting treatment 
according to the usages of international law. By the Act 
of August 18, 1856, 11 Stat. 52, 60-61, 22 U.S.C. § 211a, 
Congress put an end to those practices.” This provision, 
as codified by the Act of July 3, 1926, 44 Stat.. Part 2.887, 
reads, 

“The Secretary of State may grant and issue 
passports... under such rules as the President 
shall designate and preseribe for and on behalf of 
the United States, and no other person shall grant, 
issue, or verify such passports.” 


Thus for most of our history a passport was not a con- 
dition to entry or exit. 

It is true that. at intervals, a passport has been required 
for travel. Mention has already been made of. the 
restrictions imposed during the War of IS12 and during 
the Civil- War. A like restrietion, whieh was the fore- 
runner of that contained in the 1952 Aet, was imposed by 
Congress in LOIS. 


F see WO Op. Atty. Gen. 350, 352 
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The Act of May 22, 1918, 40 Stat. 559, made it unlawful, 
while a Presidential Proclamation was in foree, for a 
citizen to leave or enter the United States “unless he 
bears a valid passport.” See H. R. Rep. No. 485, 65th 
Cong.. 2d Sess. That statute was invoked by Presidential 
Proclamation on August 8, 1918S, 40 Stat. 1820, which 
continued in effect until Mareh 3, 1921. 41 Stat. 1359. 

The 1918 Act was effective only in wartime. It was 
amended in 1941 so that it could be invoked in the then- 
existing emergency. 55 Stat. 262. See S. Rep. No. 444, 
77th Cong.. Ist Sess. It was invoked by Presidential 
Proclamation No. 2523. November 14, 1941. 55 Stat. 
1696. That emergency continued until April 28, 1952. 
Proc. No. 2974. 66 Stat. C31. Congress extended the 
statutory provisions until April’ 1, 1953. 66 Stat. 54, 
57, 96, 137, 330, 333. It was during this extension period 
that the Secretary of State issued the Regulations here 
complained of.’ 

Under the 1926 Act and its predecessor a large body of 
precedents grew up which repeat over and again that 
the issuance of passports is “a discretionary act” on the 
part of the Secretary of State. The scholars,* the courts,’ 
the Chief Executive."® and the Attorneys General," all 


7 Dept. Reg. No. 10S.ib., effective August 28, 1952, 17 Fed. Reg. 
8013. 

*See 2 Hyde, International Law (2d rev. ed. 1945), § 309; 
3 Hackworth, Digest of International Law (1942), § 26s. 

Peo Perkins v. Elq. 307 U.S. 325, 350. 

1 Exec. Order No. 654, June 13, 1907; id.. No. 2119-A, Jan. 12, 
1915: id., No. 2286-A, Dee. 17, 1915: 1d., No. 2362-A, Apr. 17, 1916; 
id.. No. 2519-A, Jan. 24, 1917: td.. No. 4382-A, Feb. 12, 1926; id.. 
No. 4800, Jan. 31, 1928: id.. No. 5860, June 22, 1932; id.. No. 7856, 
Mar. 31, 1938, 3 Fed. Reg. 681, 22 CFR § 51.75. The present pro- 
vision is that last listed and reads in part as follows: 

“The Secretary of State is authorized in his discretion to refuse 
to issue a passport, to restrict a passport for use only in certain 


[Footnote 11 1s on next page] 
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so said. This long-continued executive construction 
should be enough, it is said, to warrant the inference 
that Congress had eet it. See Allen v. Grand Cen- 
tral Aircraft Co., 347 U.S. 535, 544-545; United States 

Allen-Bradley Co., 352 c _ 8. 306, 310. But the key to 
that problem, as we shall see, is in the manner in which 
the Secretary's discretion was exercised, not in the bare 
fact that he had discretion. 

The right to travel is a part of the “liberty” of which 
the citizen cannot be deprived without due process of lav 
under the Fifth Amendment. So much is conceded Ss 
the Solicitor General. In Anglo-Saxon law _ right was 
emerging at least as early as the Magna Carta.’* Chafee, 


countries, to restriet it aginst use in certain countries, to withdraw 
or cancel so passport already issued, and to withdraw a passport for 
the purpose of restricting its validity or use in certain countries.” 

The Department, however, did not feel that the Secretary of State 
could exercise his discretion willfully without cause. Acting Secretary 
Wilson wrote an Apml 27, 1907, “The issuance of pas-ports is a 
dixeretionary act on the part of the Secretary of State, and he mav, 
for rensons deemed by him to be suflieient, direct the refusal of a 
passport to an American, citizen: but a passport is not to be refused 
to an American citizen, even uw his character is doubtful, unles~ there 
ix reason to believe that he will put the passports to an WUpProper 
or unlawful use.” Foreign Relations of the United States, Pr. II 
(1910), 1083. See 3 Moore, Digest of International Law (1006), 
§512. Freund, Admimstrative Powers over Persons and Property 
(1928), 07, states “. 2. in practice it is clear that the Department of 
State acts upon the theory that it must grant the passport unless 
there is some circumstance making it a duty to refuse it. Any other 
attitude would indeed be intolerable: it) would mean an executive 
power of a political character over individuals quite out of harmony 
with traditional American legislative practice.” 

113 Op, Atty. Gen. 89, 92: 23 Op. Atty. Gen. 500, 511. 

2 Article 42 reads a= follows: 

“It shall be lawful to any person, for the future, to go out of our 
kingdom, and to return, safely and securely, by land or by water, 
saving his allegiinee to us, unles~ it be in time of war, for some short 
space, for the common good of the kingdom: excepting prisoners 
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Three Human Rights in the Constitution of 1787 (1956), 
171-181, 187 et seg., shows how deeply engrained in our 
history this freedom of movement is. Freedom of move- 
ment across frontiers in either direction, and inside 
frontiers as well, was a part of our heritage. Travel 
abroad, like travel within the country, may be necessary 
for a livelihood. It may be as close to the heart of the 
individual as the choice of what he eats, or wears, or 
reads. Freedom of movement is basic in our scheme of 
values. See Crandall v. Nevada, 6 Wall. 35, 44; Williams 
v. Fears, 179 U. S. 270, 274; Edwards v. California, 314 
U.S. 160. “Our nation,” wrote Chafee, “has thrived on 
the principle that, outside areas of plainly harmful con- 
duct, every American is left to shape his own life as he 
thinks best, do what he pleases, go where he pleases.” 
Id., at 197. 

Freedom of movement also has large social values. As 
Chafee put it: 


“Foreign correspondents and lecturers on public 
affairs need first-hand information. Scientists and 
scholars gain greatly from consultations with col- 
leagues in other countries. Students equip them- 
selves for more fruitful careers in the United States 
by instruction in foreign universities."* Then there 
are reasons close to the core of personal life—mar- 
riage, reuniting families, spending hours with old 
friends. Finally, travel abroad enables American 
citizens to understand that people like themselves 
live in Europe and helps them to be well-informed 


and outlaws, according to the laws of the land, and of the people of 
the nation at war against us, and Merchants who shall be treated 
as it is said above.” And see Jaffe, op. cit. supra, 19-20; Sibley, 
The Passport System, 7 J. Soc. Comp. Leg. (N. S.) 26, 32-33; 
1 Blackstone Commentaries 134-135. 

3The use of foreign travel to promote educational interests is 
reviewed by Francis J. Colligan in 30 Dept. State Bull. 663. 
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on public issues. An American who has crossed the 
ocean is not obliged to form his opinions about 
our foreign policy merely from what he is told by 
officials of our government or by a few correspond- 
ents of American newspapers. Moreover, his views 
on domestie questions are enriched by seeing how 
foreigners are trying to solve similar problems. In 
many different ways direct contact with other coun- 
tries contributes to sounder decisions at home.” 
Id., at 195-196. And see Vestal, Freedom of Move- 
ment, 41 lowa L. Rev. 6, 13-14. 


Freedom to travel is, indeed, an important aspect of 
the citizen's “liberty.” We need not decide the extent 
to which it can be curtailed. We are first concerned with 
the extent, if any, to which Congress has authorized its 
curtailinent. 

The difficulty is that while the power of the Secretary 
of State over the issuance of passports is expressed in 
broad terms, it was apparently long exercised quite nar- 
rowly. So far as material here, the cases of refusal of 
passports generally fell into two categories. First, ques- 
tions pertinent to the citizenship of the applicant and his 
allegiance to the United States had to be resolved by the 
Secretary, for the command of Congress was that “No 
passport shall be granted or issued to or verified for 
any other persons than those owing allegiance, whether 
citizens or not, to the United States.” 32 Stat. 386, 22 
U.S. C. $212. Second, was the question whether the 
applicant was participating in illegal conduct, trying to 
escape the toils of the law. promoting passport frauds, 
or otherwise engaging in conduct which would violate the 
laws of the United States. See 3 Moore. Digest of Inter- 
national Law (1906), §512; 3 Hackworth. Digest of 
International Law (1942), § 268; 2 Hyde; International 
Law (2d rev. ed.). § 401. 
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The grounds for refusal asserted here do not relate to 
citizenship or allegiance on the one hand or to eriminal or 
unlawful conduct on the other. Yet. so far as relevant 
here, those two are the only ones which it could fairly be 
argued were adopted by Congress in light of prior admin- 
istrative practice. QOne can find in the records of the 
State Department rulings of subordinates covering a 
wider range of activities than the two indicated. But as 
respects Communists these are seattered rulings and not 
consistently of one pattern. We can say with assurance 
that whatever may have been the practice after 1926, at 
the time the Act of July 3, 1926, was adopted, the admin- 
istrative practice, so far as relevant here, had jelled only 
around the two categories mentioned. We. therefore, 
hesitate to impute to Congress, when in 1952 it made a 
passport necessary for foreign travel and left its issuance 
to the discretion of the Secretary of State. a purpose to 
give him unbridled discretion to grant or withhold a 
passport from a citizen for any substantive reason he may 
choose. 

More restrictive regulations were applied in 1918 and 
in 1941 as war measures. Weare not compelled to equate 
this present problem of statutory construction with 
problems that may arise under the war power. (Cf. 
Youngstown Shect & Tube Co. v. Sawyer, 348 U.S. 579. 

In a ease of eomparable magnitude, Aorematsu v. 
United States, 323 U. S. 214, 218. we allowed the Gov- 
ernment in time of war to exclude citizens from their 
homes and restrict their freedom ,of movement only en a 
showing of “the gravest imminent danger to the public 
safety.’ There the Congress and the Chief Executive 
moved in coordinated action; and, as we said, the Nation 
was then at war. No such condition presently exists. 
No such showing of extremity, no such showing of joint 
action by the Chief Executive and the Congress to curtail 
a constitutional right of the citizen has been made here. 








422 THE RIGHT TO TRAVEL 


Sinee we start with an exercise by an American citizen 
of an activity included in constitutional protection, we 
will not readily infer that Congress gave the See retary 
of.State unbridled diseretion to grant or withhold it If 
we were dealing with political questions entrusted to the 
Chief Exeeutive by the Constitution we would have a 
different case. But there is more involved here. — In part, 
of course, the issuance of the passport carries some impli- 
eation of intention to extend the bearer diplomatic pro- 
tection, though it does no more than “request all whom it 
may concern to permit safely and freely to pass, and in 
ease of need to give all lawful aid and protection” to this 
citizen of the United States. But that funetion of the 
passport is subordinate. Its crucial funetion today is 
control over exit. And, as we have seen, the right of exit 
is a personal right included within the word “liberty” as 
used in the Fifth Amendment. If that “lberty” is to 
be regulated, it must be pursuant to the law-making 
functions of the Congress. Youngstown Sheet & Tube 
Co. v. Sawyer, supra. And if that power is delegated, 
the standatds must be adequate to pass scrutiny by the 
accepted tests. See Panama Refining Co. v. Ryan, 293 
U. S. 388, 420-430. Cf. Cantwell vo Connecticut, 310 
U.S. 206, 307; Niemothko vo Maryland, 340 U.S. 268, 
271. Where activities or enjoyment, natural and often 
necessary to the well-being of an American eitizen, such 
as travel, are involved, we will construe narrowly all dele- 
gated powers that curtail or dilute them. See Ex parte 
Endo, 323 U.S. 283, 301-302. Cf. Hannegan v. Esquire, 
Ine., 327 U.S. 146, 156; United States vo Rumely, 345 
U.S. 41.46. We hesitate to find in this broad generalized 
power an authority to trench so heavily on the rights of 
the citizen. 

Thus we do not reach the question of constitutionality. 
We only conclude that § 1185 and § 21la do not delegate 
tu the Secretary the kind of authority exercised here. 
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We deal with beliefs, with associations, with ideological 
matters. We must remember that we are dealing here 
with citizens who have neither been accused of crimes nor 
found guilty. They are being denied their freedom of 
movement solely because of their refusal to be subjected 
to inquiry into their beliefs and associations. They do 
not seek to escape the law nor to violate it. They may 
or may not be Communists. But assuming they are, the 
only law which Congress has passed expressly curtailing 
the movement of Communists across our borders has not 
yet become effective."* It would therefore be strange to 
infer that pending the effectiveness of that law, the Sec- 
retary has been silently granted by Congress the larger, 
the more pervasive power to curtail in his discretion the 
free movement of citizens in order to satisfy himself about 
their beliefs or associations. 

To repeat, we deal here with a constitutional right of 
the citizen, a right which we must assume Congress will be 
faithful to respect. We would be faced with important 
constitutional questions were we to hold that Congress 
by $ 1185 and § 2l1la had given the Secretary authority 
to withhold passports to citizens because of their beliefs 
or associations. Congress has made no such provision 
in explicit terms; and absent one, the Secretary may not 
employ that standard to restrict the citizens’ right of 
free movement. 

Reversed. 


Mr. Justice CuiarK, with whom Mr. Justice BurRTON, 
Mr. Justice Haran, and Mr.. Justice WHITTAKER 
concur, dissenting. 


On August 28, 1952, acting under authority vested by 
Executive Order No. 7856, 22 CFR § 51.77. the Secretary 
of State issued the regulations in question, § 51.142 of 


14 See note 3, supra. 
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which provides that a passport applicant may be re- 
quired to make a statement under oath “with respect to 
present or past membership in the Communist Party.” 
22 CFR § 51.142. Since 1917, the Congress has required 
that every passport application “contain a true recital of 
each and every matter of fact which may be required 
by ... any rules” of the Secretary of State, and that 
requirement must be satisfied “|blefore a passport is 
issued to any person.” 40 Stat. 227, 22 U.S. C. § 213. 
In the context of that background, the Secretary asked 
for, and petitioners refused to file, affidavits stating 
whether they then were or ever had been members of the 
Communist Party. Thereupon the Secretary refused 
to further consider petitioners’ applications until such 
time as they filed the required affidavits. 

The Secretary's action clearly must be held authorized 
by Congress if the requested information is relevant to 
any ground upon which the Secretary might properly 
refuse to issue a passport. The Court purports today to 
preclude the existence of such a ground by holding that 
the Secretary has not been authorized to deny a passport 
to a Communist whose travel abroad would be inimical to 
our national security. 

In thus construing the authority of the Secretary, 
the Court recognizes that all during our history he has 
had discretion to grant or withhold passports. That 
power, first exercised without benefit of statute, was 
made the subject of specific legislative authority in 1856 
when the Congress consolidated all power over passports 
in the hands of the Secretary. 11 Stat. 60-61. In 1874 
the statutory language. “shall be authorized to grant and 
issue.” was changed to “may grant and issue.” 1874 R.S. 
§ 4075. In slightly modified form, the Secretary’s power 
has come through several re-enactments. e. g., 44‘Stat., 
Part 1, p. 657 in 1926, to its present-day embodiment in 
44 Stat.; Part 2, p. 887, 22 U. S.C. § 21 la. 
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This diseretionary authority. which we previously 
acknowledged in Perkins v. Elg, 807 U.S. 325, 349-350 
(1939). was exercised both in times of peace and in periods 
of-war. During war and other periods of national emer- 
gency. however, the importance of the Secretary's pass- 
port power was tremendously magnified by a succession of 
“travel-control statutes” making possession of a passport 
a legal necessity to leaving or entering this country. The 
first of these was enacted in 1815 just prior to the end of 
the War of 1812. when it was made illegal for any citizen 
to “cross the frontier” into enemy territory without a 
passport. 3 Stat. 199. After the same result was aceom- 
plished during the Civil War without congressional sane- 
tion. 3 Moore, Digest of International Law. 1015-1021, 
World War I prompted passage in 1918 of the second 
travel-control statute, 40 Stat. 559. The 1918S statute. 
directly antecedent to presently controlling legislation, 
provided that in time of war and upon publie proclama- 
tion by the President that the public safety required ad- 
ditional travel restrictions, no citizen could depart from or 
enter into the country without a passport. Shortly there- 
after. President Wilson made the required proclamation 
of public necessity. and provided that no citizen should 
be granted a passport unless it affirmatively appeared 
that his “departure or entry is not prejudicial to the 
interests of the United States.” Proc. No. 1473, 40 Stat. 
1829. 

The legislative history of the 1918 Act sharply indicates 
that Congress meant the Secretary to deny passports to 
those whose travel abroad would be contrary to our 
national security. The Act came to the floor of the House 
of Representatives accompanied by the following explana- 
tion in the Report of the House Committee on Foreign 
Affairs. H. R. Rep. No. 485. 65th Cong.. 2d Sess. 2-3: 

“That some supervision of travel by American citi- 
zens is essential appeared from statements made 
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before the committee at the hearing upon the bill. 
One case was mentioned of a United States citizen 
who recently returned from Europe after having. to 
the knowledge of our Government. done work in a 
neutral country for the German Government. There 
Was strong suspicion that he came to the United 
States for no proper purpose. Nevertheless not only 
Was it impossible to exclude him but it would now be 
impossible to prevent him from leaving the country 
if he saw fit to do so. The known faets in his case 
are not sufficient to warrant the institution of a crimi- 
nal prosecution, and in any event the difficulty of 
securing legal evidenee from the place of his activities 
in Europe may easily be imagined. 


“It is essential to meet the situation that the 
Executive should shave wide diseretion and wide 
authority of action. Noone cau foresee the different 
means which may he adopted by hostile nations to 
secure military information or spread propaganda 
and discontent. It is obviously impracticable to 
appeal to Congress for further legislation in each 
new emergeneyv. Swift Executive action is the only 
effective counterstroke. 

“The committee was informed by representatives 
of the executive departments that the need for 
prompt legislation of the character suggested is inost 
pressing. There have recently been numerous sus- 
picious departures for Cuba which it was impossible 
to prevent. Other individual cases of entry and 
departure at various points have excited the greatest 
anxiety. This is particularly true in respect of the 
Mexican border, passage across which can not legally 
be restricted for ‘many types of persons reasonably 
suspected of aiding Germany's purposes.” 
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During debate of the bill on the floor of the House, its 
House spokesman stated: 


“The Government is now very much hampered by 
lack of authority to control the travel to and from 
this country, even of people suspected of not being 
loyal, and even of those whom they suspect of being 
in the employ of enemy governments.” 56 Cong. 
Rec. 6029. 


“Our ports are open, so far as the law is concerned, 
to alien friends, citizens, and neutrals, to come and 
go at will and pleasure, and that notwithstanding 
the Government may suspect the conduct and the 
intention of the individuals who come and go.” /d. 
at 6065. 


His counterpart in the Senate stated in debate: 


“The chief object of the bill is to correct a very 
serious trouble which the Department of State. the 
Departinent of Justice, and the Departinent of Labor 
are having with aliens and alien enemies and rene- 
gade American citizens, I am sorry to say, entering 
the United States from nests they have in Cuba and 
over the Mexican border. They can now enter and 
depart without any power of the departments or of 
the Government to intercept or delay them. There 
is no law that covers this case. It is believed that 
all the information which goes to Germany of the 
war preparations of the United States and of the 
transportation of troops to France passes through 
Mexico. The Government is having a great deal of 
trouble along that border. It is an everyday oceur- 
renee, and the emergency of this measure is very 
great. The bill is supplementary to the espionage 
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laws and necessary for their efficient execution in 
detecting and punishing German spies.” 56 Cong. 
Rec. 6192. 


The implication is unmistakable that the Secretary was 
intended to exercise his traditional passport function in 
such a manner as would effectively add to the protection 
of this country's internal security. 

That the Secretary so understood and so exercised his 
passport power in this period is evident from two State 
Department documents in 1920. A memoranduin of the 
Under Secretary of State, dated November 30, 1920, 
declared, “Any assistance in the way of passport facil- 
ities, which this Government may render to a person 
who is working either directly or indirectly in behalf of 
the Soviet Government is a help to the Soviet Govern- 
ment... .° Memorandum Re Applicants for Pass- 
ports Who are Bolshevists or Who are Connected with 
Bolshevist Government, Code No. 5000. Accordingly, 
it was recommended that passports be refused any per- 
son “who counsels or advocates publicly or privately the 
overthrow [of] organized Governments by force.” 7d. 
Among the examples stated were “{mJembers of the 
Communist Party.” Jd. Two weeks later. the State 
Department published office instructions, dated Decem- 
ber 16. 1920. to our embassies thronghout the world, 
implementing Code No. 5000 by prohibiting issuance of 
passports to “anarchists” and “revolutionary radicals.” 
Expressly included among the proscribed classes of citi- 
zens were those who “believe in or advocate the over- 
throw by foree or violence of the Government of the 
United States.” as well as all those who “are members of 
or are affiliated with any organization” that believes in 
or advocates such overthrow. 

By its terms a war statute, the TOIS Act expired in 
March 1921, see 41 Stat. 1359, after which no more travel 
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controls existed until 1341. In that year, Congress 
amended the 1918 Act so as to provide the same controls 
during the national emergency proclaimed by the Presi- 
dent on May 27, 1941, should the President find and 
publicly proclaim that the interest of the United States 
required that such restrictions be reimposed. 55 Stat. 252. 
Shortly thereafter, Presjdent Roosevelt invoked this au- 
thority, 55 Stat. 1696, and implementing regulations were 
issued by the State Department. 22 CFR $53. The 
legislative history of the 1941 amendment is as clear as 
that of the 1918 Act: the purpose of the legislation was to 
so use the passport power of the Secretary as to block 
travel to and from the country by those persons whose 
passage would not be in the best interests and security 
of the United States. The Report of the Senate Coim- 
mittee on the Judiciary, &. Rep. No. 444, 77th Cong.. 
Ist Sess. 1-2, declared: 
“Since the outbreak of the present war it has come 
to the attention of the Department of State and of 
other executive departments that there are many 
persons in and outside of the United States who are 
directly engaged in espionage and subversive activi- 
ties in the interests of foreign governments, and 
others who are engaged in activities inimical to the 
best interests of the United States. who desire to 
travel from time to time between the United States 
and foreign countries in connection with their 
activities . 
During debate on the House floor, the “sole purpose” of 
the bill was stated to be establishment of “a sort of elear- 
ing house.” where those persons wishing to enter or leave 
the country “would have to give their reasons why 
they were going or coming, and where it would be deter- 
mined whether . . . their coming in or going Gut would 
be inimical to the interests of the United States.” 87 
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Cong. Ree. 5052. See also 87 Cong. Ree. 5048-5053, 5386- | 
5388. The carrying out of this legislative purpose re- 
sulted in a “complete change in emphasis of the work | 
of the Division from that of an agency to afford protec- 


tion to the individual to that of one whose principal pur- 
pose was to safeguard and maintain the security of the 
state.” 12 Dept. State Bull. 1070.) That transformation 
involved “the clearance upon a basis of security for the 
state of the entry and departure of hundreds of thou- 
sands of persons into and from the United States.” /d.. 
(Iemphasis added. ) 

While the national emergency to which the 1941 amend- 
ment related was officially deelared at an end on April 
9S, 1952. Proe. No. 2074, 66 Stat. C31, Congress continued 
the provisions of the Aet in effeet until April 1, 1953. 
66 Stat. 54. In that interim period, Congress passed the 
Immigration and Nationality Aet of 1952. which both 
repealed the 1918S Act as amended in 1941, 66 Stat. 279, 
and re-enacted it as $215 of the 1952 Aet. amending it 
only to the extent that its provisions would be subjeet 
to invocation “during the existence of any national emer- 
geney proclaimed by the President.” 66 Stat. 190.) There 
is practically no legislative history on this Ineorporation 
of the 191S statute in the 1952 Act apart from a comment | 
in the House Report that the provisions of $215 are 


“incorporated inthe bill... in practically the same form 
as they now appear in the act of May 22, 1918." HL R. 
Rep. No. 1365, 82d Cong.. 2d Sess. 53. For that reason, 


the legislative history of the 1918S Aet and the 1941 
amendment, which T have set out at some detail. is doubly 
important in ascertaining the intent of the Cougress as 
to the authority of the Seeretary to deny passports under 
$215 of the 1952 Act. Cf. United States v. Plesha, 352 
U.S. 202, 205 (1957). 

At the time of the 1952 Act. a national emergeney pro- 
claimed by President Truman on Deeember 16. 1950, in 


ee 
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response to the Korean confliet, was—and still is today— 
in existence. Proce. No. 2014, 64 Stat. A454. In reliance 
on that, the President invoked the travel restrictions of 
$ 215 on January 17, 1953. Proc. No. 3004, 67 Stat. C31. 
The proclamation by which this was done carefully 
pointed out that none of its provisions should be inter- 
preted as revoking any regulation “heretofore issued 
relating to the departure of persons from, or their entry 
into, the United States.” 7d. Among the regulations 
theretofore issued were those now attacked relating to 
the issuance of passports to Communists, for they had 
been promulgated to be effective on August 28, 1952, 
shortly after passage of the 1952 Act. 17 Fed. Reg. 8013. 

Congress, by virtue of $215 of the 1952 Act, has 
approved whatever use of his discretion the Secretary had 
made prior to the June 1952 date of that legislation.’ 
That conclusion necessarily follows from the fact that 
§ 215 continued to make legal exit or entry turn on pos- 
session of a passport, without in any way limiting the 
discretionary passport power theretofore exercised by 
the Secretary. See United States v. Allen-Bradley Co., 
352 U. S. 306, 310-311 (1957); Allen v. Grand Central 
Aircraft Co., 347 U.S. 535, 544-545 (1954) ; United States 
v. Cerecedo Hermanos y Compania, 209 U. S. 337, 339 
(1908). But the Court then determines (1) that the Sec- 
retary's denial of passports in peacetime extended to only 
two categories of cases, those involving allegiance and 
those involving criminal activity, and (2) that the Secre- 


1 This is not seriously disputed by the majority. However, refer- 
ence is made-to a reluctance to interpret broadly the practice of the 
Secretary approved by Congress in the 1952 Act because the denial 
of passports on security grounds had not ‘‘jelled” at the time of the 
1926 Act. But that overlooks (1) that it is congressional intent 
in the 1952 statute, not the 1926 statute, to which we look, and 
(2) that there is abundant evidence, set out in this opinion, of 
security denials before as well as after 1926. 
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tary’s wartime exercise of his discretion, while admittedly 
more restrictive, has no relevance to the practice which 
Congress can be said to have approved in 1952. Since the 
present denials do not involve grounds either of allegiance 
or criminal activity, the Court concludes that they were 
beyond the pale of congressional authorization. Both of 
the propositions set out above are vital to the Court's 
final conclusion. Neither of them has any validity: the 
first is contrary to fact, and the second to common sense. 

The peacetime practice of the State Department 
indisputably involved denial of passports for reasons 
of national security. The Report of the Commission on 
Government Security (1957), 470-473, summarizes the 
Department's policy on granting passports to Commu- 
nists by excerpts froin State Departinent documents. 
Shortly after the 1917 Russian Revolution, the Depart- 
ment “became aware of the scope and danger of the world- 
wide revolutionary movement and the attendant purpose 
to overthrow all existing governments, including our 
own.” Thereafter “passports were refused to American 
Communists who desired to go abroad for indoctrina- 
tion, instruction, ete. This policy was continued until 
1931 ....” (Emphasis added.) From 1931 “until 
World War IT no persons were refused passports because 
they were Communists.” After World War IT, “[a]t first 
passports were refused,” but upon reconsideration of the 
matter in 1948, “the decision was made that passports 
would be issued to Communists and supporters of 
communism who satisfied the Departinent that they did 
not intend, while abroad, to engage in the promotion of 
Communist activities." At the same time, however. it 
was decided that “passports should be refused to persons 
whose purpose in traveling abroad was believed to be 
to subvert the interest of the United States.” Later 
in 1948 the policy was changed to give Communist 
journalists passports even though they were “actively 
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promoting the Communist cause.” Nearly two years 
later, in September 1950, the latter leniency was reversed, 
after it was pointed out “that the Internal Security Act 
of 1950 clearly showed the desire of Congress that no 
Communists should be issued passports of this Govern- 
ment.” ? The matter was referred to the Department's 
Legal Adviser, “who agreed that it was the duty of the 
State Department to refuse passports to all Communists, 
including journalists.” 

Other evidence of peacetime denials for security rea- 
sons is more scattered, but nevertheless existent. Much 
of it centers around opposition to the Internal Security 
Act of 1950, for one of the stated aims of that legislation 
was denial of passports to Communists. The minority 
report of the Senate Committee on the Judiciary ob- 
jected, “But this can be done under the existing discre- 
tionary powers of the Secretary of State . . . as evidenced 
by the recent denial or cancellation of a passport to Paul 
Robeson.”” S. Rep. No. 2369, Part 2, 81st Cong., 2d Sess. 
10. President Truman, in vetoing that Act, stated: “It 
is claimed that this bill would deny passports to Com- 
munists. The fact is that the Government can and does 
deny passports to Communists under existing law.” 96 
Cong. Rec. 15631.* 

In 1869 Attorney General Hoar advised the Secretary 
of State that good reason existed for the passport power 
being discretionary in nature, for it might sometimes be 
“most inexpedient for the public interests for this country 
to grant a passport to a citizen of the United States.” 


? For a comprehensive story of Communism in America indicating 
the necessity for passport control, sce Hoover, Masters of Deceit 
(1958). 

*To the same effect see the statement of Senator Kilgore during 
Senate debate of the Act, 96 Cong. Rec. 14538, and an amendment 
offered to the Act in both the House, 96 Cong. Rec. 13756, and 
Senate, 96 Cong. Rec. 14599. 
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23 Op. Atty. Gen. 509, 511. As an example he referred 
to the case of “an avowed anarchist,” for if such person 
were to seck a passport, “the public interests might require 
that his application be denied.” Ibid. See also, 13 Op. 
Atty. Gen. 89, 92. 

Orders promulgated by the Passport Office periodically 
have required denial of passports to “political adven- 
turers” and “revolutionary radicals,” the latter phrase 
being defined to include “those who wish to go abroad to 
take part in the political or military affairs of foreign 
countries in ways which would be contrary to the policy 
or inimical to the welfare of the United States.” See, 
shortly after the end of World War I, Passport Office 
Instructions of May 4, 1921; in 1937, Passport Office In- 
structions of July 30, 1937; in 1948, Foreign Service 
Regulations of July 9, 1948. 

An even more serious error of the Court is its determi- 
nation that the Secretary's wartime use of his discretion 
is wholly irrelevant in determining what discretionary 
practices were approved by Congress in enactinent of 
§ 215. Ina wholly realistic sense there is no peace today, 
and there was no peace in 1952. At both times the state 
of national emergency declared by the President in 1950, 
wherein he stated that “world conquest by communist 
imperialism is the goal of the forces of aggression that 
have been loosed upon the world” and that “the increas- 
ing menace of the forces of communist aggression re- 
quires that the national defense of the United States be 
strengthened as speedily as possible,” was in full effect. 
Proc. No. 2914, 64 Stat. A454. It is not a case, then, of 
judging what may be done in peace by what has been 
done in war. Professor Jaffe has aptly exposed the 
fallacy upon which the majority proceeds: 

“The criterion here is the defense of the country 
from external enemies. It is asserted that the prece- 
dents of ‘war’ have no relevance to ‘peace.’ But the 
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critical consideration is defense against an external 
enemy; and communication abroad between our 
citizens and the enemy cannot by its nature be 
controlled by the usual criminal process. The facts 
in a particular case as to the citizen's intention are 
inevitably speculative: all is to be done after the 
bird has flown. Now our Congress and the Admin- 
istration have concluded that the Communist Inter- 
national is a foreign and domestic enemy. We deal 
with its domestic aspect by criminal process; we 
would seem justified in dealing with its external 
aspect by exit control. If an avowed Communist is 
going abroad, it may be assumed that he will take 
counsel there with his fellows, will arrange for the 
steady and dependable flow of cash and information, 
and do his bit to promote the purposes of the ‘con- 
spiracy. ’ Jaffe, The Right to Travel: The Passport 
Problem, 35 Foreign Affairs 17, 26. 
Were this a time of peace, there might very well be no 
problem for us to decide. since petitioners then would 
not need a passport to leave the country. The very 
structure of $215 is such that either war or national 
emergeney is prerequisite to imposition of its restrictions. 
Indeed, rather than being irrelevant, the wartime prae- 
tice may be the only relevant one. for the discretion with 
which we are concerned is a diseretionary control over 
international travel. Yet only in times of war and 
national emergency has @ passport been required to leave 
or enter this country, and hence only in such times has 
passport power necessarily meant power to control travel. 





* Peacetime exercise of the passport: power may still be relevant 
from another point of view, namely, if other countnes hinge entry 
on possession of a passport, the might of international travel of a 
United States citizen who cannot secure a passport will thereby be 
curtailed. For though he ean get out of this country, he cannot 
get into another 
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Finally, while distinguishing away the Secretary's pass- 
port denials in wartime, the majority makes no attempt 
to distinguish the Secretary's practice during periods when 
there has been no official state of war but when neverthe- 
less a presidential proclamation of national emergency 
has been in effect, the very situation which has prevailed 
since the end of World War II.) Throughout that time, 
as I have pointed out. the Secretary refused passports 
to those “whose purpose in traveling abroad was_ be- 
lieved to be to subvert the interest of the United States.” 
Report of the Commission on Government Security, 
supra. Numerous specific instances of passport denials 
on security grounds during the years 1947-1951 were 
reported in a February 1952 law review article, nearly 
half a year prior to passage of $215. Note. Passport 
Refusals for Political Reasons, 61 Yale L. J. 171. 

On this multiple basis, then, To am = constrained to 
disagree with the majority as to the authority of the 
Secretary to deny petitioners’ applications for passports. 
The majority's resolution of the authority question pre- 
vents it from reaching the constitutional issues raised by 
petitioners, relating to claimed unlawful delegation of 
legislative power, violation of free speech and association 
under the First Amendment, and violation of interna- 
tional travel under the Fifth Amendment. In view of 
that. it would be inappropriate for me. as a dissenter, to 
consider those questions at this time. Cf. Peters v. Hobby, 
340 U.S. 331, 353-357 (1955). Accordingly. I would 
affirm on the issue of the Secretary's authority to require 
the affidavits involved in this case, without reaching any 
constitutional questions. 
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DAYTON v. DULLES, SECRETARY OF STATE. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 621. Argued April 10, 1958.—Deecided June 16, 195s. 


At a time when an Act of Congress required a passport for foreign 
travel by citizens if a state of national emergency had been 
declared by the President and when the Proclamation necessary 
to make the Act effective had been made, the Seeretary of State, 
after administrative hearings, concluded that the issuance of a 
Passport to petitioner “would be contrary to the national interest” 
and denied him a passport. This action apparently was based on 
petitioner's association with vanious Communists and with persons 
suspected of being part of the Rosenberg espionage ring, his alleged 
presence at an apartment allegedly used for microfilming material 
obtained for the use of a foreign government, and upon confiden- 
tial information in the possession of the Government which was 
not revealed to petitioner. Held: The Secretary was not author- 
ized to deny the passport for these reasons under the Act of July 3, 
1926, 22 U.S.C. § 21 1a, or § 215 of the Immigration and Nation- 
ality Act of 1952, 8 U.S.C. §1185. Kent v. Dulles, ante, p. 116. 
Pp. 145-150. 

— U.S. App. D. C. —, 254 F. 2d 71, reversed. 


Harry I. Rand argued the cause and filed a brief for 
petitioner. 


Solicitor General Rankin argued the cause for respond- 
ent. With him on the brief were Assistant Attorney 
General Doub, Samuel D. Slade and B. Jenkins Mid- 
dleton. 


Nathan H. David for the Federation of American 
Scientists and Sanford H. Bolz for the American Jewish 
Congress filed a brief, as amici curiae, urging that the 
judgment below be set aside. 
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Mr. Justice Doucuas delivered the opinion of the 
Court. 


Petitioner, a native-born citizen, is a physicist who has 
been connected with various federal projects and who 
has been associated as a teacher with several of our uni- 
versities. In Mareh°1954 he applied for a passport to 
enable him to travel to India in order to accept a position 
as research physicist at the Tata Institute of Funda- 
mental Research, affiliated with the University of Bom- 
bay. In April 1954 the Director of the Passport Office 
advised him that his application was denied because the 
Department of State “feels that it would be contrary to 
the best interest of the United States to provide you 
passport facilities at this time.” 

Petitioner conferred with an officer of the Passport 
Office and as a result of that conversation executed an 
affidavit’ which covered the wide range of matters 
inquired into and which stated in part: 


“T am not now and I have never been a member 
of the Communist Party. 


“With the possible exception of a casual and brief 
association with the work of the Joint Anti-Fascist 
Refugee Committee for a few months in 1941 and in 
1942 (all as related below); I am not now and have 
never been a member of any of the organizations 


' The Passport Regulations of the Seeretary of State, as amended, 
22 CFR § 51.142, provide: 

“At any stage of the proceedings in the Passport) Division or 
before the Board, if it is deemed necessary, the applicant may be 
required, as a part of his application, to subscribe, under oath or 
affirmation, to a statement with respect to present or past member- 
ship in the Communist Party. If applicant states that he is a 
Communist, refusal of a passport in his case will be without further 
proceedings.” 
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designated on the Attorney General's list (which I 
have carefully examined). 

“T am not now engaged and I have never engaged 
in any activities which, so far as I know or at any 
time knew, support or supported the Communist 
movement. 

“IT wish to go abroad for the sole purpose of 
engaging in experimental research in physics at the 
Tata Institute of Fundamental Research in Bombay. 
I am not going abroad to engage in anv activities 
which, so far as I know or can imagine, will in any 
way advance the Communist movement.” 


The Director of the Passport Office wrote petitioner's 
lawyer in reply that the Department had given careful 
consideration to the affidavit and added, “in view of 
certain factors of Mr. Dayton's case which I am not at 
liberty to discuss with him, the Department must adhere 
to its previous decision that it would be contrary to the 
best interests of the United States to provide Mr. Dayton 
with passport facilities at this time.” Later the Director 
wrote again, saying: 


“In arriving at its decision to refuse passport 
facilities to Mr. Dayton, the Department took into 
consideration his connection with the Science for 
Victory Committee and his association at that time 
with various communists. However, the determin- 
ing factor in the case was Mr. Dayton’s association 
with persons suspected of being part of the Rosen- 
berg espionage ring and his alleged presence at an 
apartment in New York which was allegedly used 
for microfilming material obtained for the use of a 
foreign government.” 


Thereupon petitioner, pursuant to the Passport Regu- 
lations of the Secretary of State, as amended, 22 CFR 
$51.1 et seq., filed a petition of appeal, with the Board 
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of Passport Appeals.? He also requested, pursuant to 
the Regulations, information from the Board of particu- 
lars concerning three items: (1) petitioner's alleged “asso- 
ciation with various communists”; (2) his “association 
with persons suspected of being part of the Rosenberg 
espionage ring’; and (3) his “alleged presence at an 
apartment in New York which was allegedly used for 
microfilming material obtained for the use of a foreign 
government.” The Board’s reply contained some, but 
very little, of the information requested; and it stated: 


“The file contains information indicating that the 
applicant was present at 65 Morton Street, New 
York City in the summer of 1949 (July or August) 
and at Apartment 61. 65 Morton Street, New York 


2 § 51.138. “In the event of a decision adverse to the applicant, he 
shall be entitled to appeal his case to the Board of Passport Appeals 
provided for in § 51.139.” 

§ 51.139. “There is hereby established within the Department of 
State a Board of Passport Appeals, hereinafter referred to as the 
Board, composed of not less than three officers of the Department to 
be designated by the Secretary of State. The Board shall act on all 
appeals under § 51.138. The Board shall adopt and make public its 
own rules of procedure, to be approved by the Secretary, which shall 
provide that its duties in any case may be performed by a panel of not 
less than three members acting by majority determination. The rules 
shall accord applicant the right to a hearing and to be represented 
by counsel, and shall accord applicant and each witness the right 
to inspect the transcript of his own testimony.” 

*§ 51.162. “The purpose of the hearing is to permit applicant to 
present all information relevant and material to the decision in his 
case. Applicant may, at the time of filing his petition, address a 
request in writing to the Board for such additional information or 
explanation as may be necessary to the preparation of his case. In 
conformity with the relevant laws and regulations, the Board shall 
pass promptly and finally upon all such requests and shall advise 
applicant of its decision. The Board shall take whatever action it 


deems necessary to insure the applicant of a full and fair consid- 
eration of his case.” 
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City, during the month of January 1950. The 
applicant's relationship, if any (past or present), 
with the following-named persons is considered per- 
tinent to the Board's review and consideration of the 
case: Marcel Scherer, Rose Segure, Sandra Collins, 
Frank Collins, Bernard Peters, Kurt Fritz. Kari 
Sitte, Louis S. Weiss, Alfred Sarant, and William 
Perl.” 


A hearing was held* at which witnesses for petitioner 
and for the State Department testified. Pursuant to 
the Regulations * the Board announced, over petitioner's 
protest, that it would consider “a confidential file com- 
posed of investigative reports from Government agencies” 
which petitioner would not be allowed to examine." 


* Section 51.163 of the Regulations provides: 

“The Passport file and any other pertinent Government files shall 
be considered as part of the evidence in each case without testimony 
or other formality as to admissibility. Such files may not be oxsam- 
ined by the appheant, exeept the appheant may examine his apphea- 
tion or any paper which he has submitted in econnection with Ins 
appheation or appeal. The appheant may appear and testify. im 
is own behalf, be represented by counsel subject to the provisions 
of § 51.161, present witnesses and offer other evidenee m= his own 
behalf. The appheant and all witnesses may be cross-examined by 
any member of the Board or it~ counsel. Tf any witness whom the 
appheant wishes to eall uw unable to appear personally, the Board 
may, in its diseretion, accept an atlidavit by him or order evidence 
to be taken by deposition. Such depositions may be taken before 
any person designated by the Board and such designee is hereby 
authonzed to admimster oaths or affifmations for the purpose of 
the depositions. The Board shall conduet the hearing proceedings 
in such manner as to protect from disclosure information affecting 
the national security or tending to disclose or compromise Investigative 
sources or methods.” 

* Note 4, supra. 

* The Regulations in providing for that contingeney state: 

851170. "In determining whether there isa) preponderanee of 
evidence supporting the demial of so passport the Boord shall consider 
the entire record, including the transenpt of the hearme and such 
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Later petitioner was advised by the Acting Secretary of 
State that the Board had submitted its recommendation 
and that the Secretary, after “a review of the entire 
record and on the basis of all the evidence, including that 
contained in confidential reports of investigation,” had 
denied the application. The denial was rested specifically 
upon § 51.135 of the Regulations.’ 

Petitioner then brought suit in the District Court for 
declaratory relief. The District Court entered summary 
judgment for the Seeretary. The Court) of Appeals 
reversed, 99 U.S. App. D. ©. 47. 237 BF. 2d 43. and 
remanded the case to the Secretary for reconsideration im 


confidential information as it may have in its possession. The Board 
shall take into consideration the mability of the appheant to meet 
information of which he ha~ not been advised, specifically or in detaal, 
or to attack the eredibility of contidential informant.” 

7 That seetion provides: 

“In order to promote the national interest by assuring that persons 
who support the world Communit movement of which the Com- 
munist Party is an integral umit may not, through use of United 
States passports, further the purposes of that movement, no passport, 
except one jimited for direct) and iminediate return to the United 
States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who 
have recently terminated such membership under sich crrenmetances 
as to warrant the conelusion—not otherwise rebutted by the evi- 
denee—that they continue to act in furtherance of the interest~ and 
under the cheeipline of the Communist: Party 

“(bo Persons, regardle-- of the formal state of ther afhlution with 
the Commumst Party, who engage in activities which sipport: the 
Communit movement under such circumstances as to Warrant the 
conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as oa result of cireetion, domination, or 
control exereised over them by the Communist movement 

“(e) Persons, regardless of the formal state of ther afhilietion with 
the Communist Party, as to whom there a reason to believe, on 
the balance of all the evidence, that they are gomg abroad to eng oe 
in activities Which will advance the Comunum-t movement: tor the 
purpose, knowingly and wilfully of advancing that movement 
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the light of its earlier decision in Boudin v. Dulles, 98 
U.S. App. D. C. 305, 235 F. 2d 532. 

On remand the Secretary without further hearing 
denied the application under § 51.135 (c),® saying that 
“the issuance of a passport would be contrary to the 
national interest.” The Secretary at this time filed a 
document called “Decision and Findings” which is repro- 
duced as an Appendix to this opinion. 

The District Court again granted summary judgment 
for the Secretary, 146 F. Supp. 876; and the Court of 
Appeals affirmed by a divided vote, — U. S. App. 
D. C. —. 254 F.2d 71. The case is here on a petition for 
a writ of certiorari. $55 U.S. 911. 

The question most discussed in the briefs and on oral 
argument is whether the hearing accorded petitioner sat- 
isfied the requirements of due process. A majority of the 
Court thinks we need not reach that constitutional ques- 
tion, since on their face these findings show only a denial 
of a passport for reasons which we have today held to be 
impermissible. Kent v. Dulles, ante, p. 116. Whether 
there are undisclosed grounds adequate to sustain the 
Secretary's action is not here for decision. 


Reversed. 


APPENDIX TO OPINION OF THE COURT. 


DECISION AND FINDINGS OF THE SECRETARY OF STATE 1N 
THE Case OF WELDON Bruce Dayton 


] have examined the files of the Department of State 
concerning the passport application of Weldon Bruce 
Dayton, including the proceedings in the Passport Office 
and before the Board of Passport Appeals, including 
confidential security information, and have found and 
concluded as follows: 


* Note 7, supra. 
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a. I find that applicant was active in the Science for 
Victory Committee while at the University of California 
during 1943-44, serving as Chairman of the organization 
during much of that period. As Chairman he associated 
with Frank and Sandra Collins, and Rose Segure, who 
had been instrumental in organizing the said organization. 
This finding is based on information contained in the 
open record, including applicant’s own statements. 

b. Confidential information contained in the files of 
the Departinent of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that the above-named 
organization was conceived and organized by Communist 
Party officials as a front for propaganda and espionage 
activities; and that Frank and Sandra Collins and Rose 
Segure were members of the Communist Party at the 
time of their association with applicant and the Science 
for Victory Committee. 


Il. 


a. I find that during the period 1946-1950, at Ithaca, 
New York, applicant maintained a close association and 
relationship with one Alfred Sarant. At applicant's in- 
vitation, Sarant and his wife lived in applicant's home 
for a period of eight months in 1947-1948, pending the 
completion of the Sarant home next door to applicant's 
home. Thereafter Dayton and Sarant were neighbors 
until July, 1950. On approximately July 18, 1950. Sarant 
became the subject of intensive interrogation by the 
Federal Bureau of Investigation. Approximately a week 
after the interrogation had begun Sarant departed from 
Ithaca and subsequently entered Mexico with applicant's 
wife. This finding is based cn information contained in 
the open record. including applicant's own statements. 
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b. Confidential information contained in the files of the 
Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, establishes with respect to Alfred 
Sarant that he was an active member of the Communist 
Party; that he admitted said membership during the 
years 1943 and 1944; and that he was involved in the 
espionage apparatus of Julius Rosenberg. 


II. 


a. I find that the applicant was present during 1949 
and 1950, on more than one occasion, in the apartment 
building at 65 Morton Street, New York City. in which 
Alfred Sarant was lessee of apartment 6-I. This finding 
is based on information contained in the open record. 

b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that Sarant’s apartment 
at 65 Morton Street. New York City. was used by Julius 
Rosenberg and other members of his spy ring for the 
microfilming of classified United States Government 
documents which were ultimately transferred to a foreign 
power. 

IV. 


a. I find that since 1938 the applicant, an experienced 
physicist, has maintained a close association and relation- 
ship with one Bernard Peters; that Peters was respon- 
sible for the applicant’s offer of employment at the Tata 
Institute of Fundamental Research, Bombay, India; and 
that one of the primary stated purposes of the applicant’s 
proposed travel abroad is to work in close collaboration 
with Peters at the Tata Institute. This finding is based 
on information contained in the open record, including 
applicant’s own statements. 








446 THE RIGHT TO TRAVEL 


b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indieates that Bernard Peters, who 
recently renounced his American citizenship, has held 
membership in the Communist Party outside of the 
United States; has engaged in numerous Communist 
activities both in this country and abroad; and _ is 
suspected of being a Communist espionage agent. 

V. 

I have reason to believe. on the balance of all the 
evidence, that the applicant is going abroad to engage in 
activities which will advance the Communist movement 
for the purpose. knowingly and wilfully of advancing 
that movement. I have reached this conclusion on the 
basis of the foregoing findings together with the confi- 
dential information relating thereto, as well as other 
confidential information contained in the files of the 
Department of State, the disclosure of which might 
prejudice the conduct of United States foreign relations. 
I have also taken into consideration the serious doubts 
as to applicant's general eredibility raised by the appli- 
cant’s denial in the face of convincing contrary evidence, 
including the oral testimony of three apparently disin- 
terested witnesses of ever having been present at 65 Mor- 
ton Street. The passport application of Weldon Bruce 
Dayton is therefore denied under Section 51.135 (c) 
of the Passport Regulations (22 CFR § 51.135 (c)). and 
because the issuance of a passport would be contrary to 
the national interest. 


VI. 
The confidential information referred to in paragraphs 


I(b), II (b), III (b) and IV (b) above relates to the 
internal security of the United States. The substance 


ee, a, 
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of this confidential information was disclosed to the 
applicant during the consideration of his passport appli- 
cation. To disclose publicly the sources and details of 
this information would, in my judgment, be detrimental 
to our national interest by compromising investigative 
sources and methods and seriously interfering with the 
ability of this Department and the Executive Branch to 
obtain reliable information affecting our internal security. 
Moreover, it would. have an adverse effect upon our 
ability to obtain and utilize information from sources 
abroad and interfere with our established relationships 
in the security and intelligence area; and might. with 
respect to information referred to in paragraph V, 
prejudice the interest of United States foreign relations. 


Date: October 4, 1956. 


Mr. Justice CLarkK, with whom Mr. Justice Burton, 
Mr. Justice Haruan, and Mr. Justice WHITTAKER 
concur, dissenting. 


On the grounds stated in my dissent to Kent v. Dulles, 
ante, p. 116, also decided this day, I think the Sec- 
retary of State is authorized to deny a passport to an 
applicant who is going abroad with the purpose of engag- 
ing in activities that would advance the Communist cause. 
Because the majority does not consider any of the 
constitutional issues raised by petitioner, it would be 
inappropriate for me, as a dissenter, to consider them at 
this time. Cf. Peters v. Hobby, 349 U. S. 331, 353-337 
(1955). Accordingly. I would affirm on the question of 
authority without reaching any constitutional issue. 
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Cases DECIDED BY THE UNITED States Circurr Courts or APPEALS 


JOHN FOSTER DULLES, APPELLANT, 
v. 
OTTO NATHAN, APPELLEE. 
No. 12727. 
United States Court of Appeals, District of Columbia Circuit. 


Decided June 23, 1955. 


Mr, Harold H. Green, Asst. U. 8. Atty., for appellant. Messrs. Leo A. Rover, 
U. S. Atty., and Lewis A. Carroll and Joseph Rafferty, Jr., Asst. U. S. Attys., 
also entered appearances for appellant. 

Mr. Leonard B. Boudin, New York City, for appellee. Mr 
Washington, D. C., also entered an appearance for appellee. 

Before EDGERTON, Chief Judge, and BAZELON and WASHINGTON, Cir 
cuit Judges. 

EDGERTON, Chief Judge. 

On December 24, 1952, Dr. Gt'o Nathan, now the executor of Albert Einstein’s 
will, applied to the Department of State for a passport. When the application 
had been pending nearly 20 months, on August 17, 1954, he filed a complaint for 
a declaratory judgment and ‘tor an injunction to direct the Secretary of State 
to issue a passport. On March 15, 1955, when the application had been pending 
over two years, Judge Schweinhaut directed the Secretary of State to “promptly 
afford plaintiff an appropriate hearing on his application for a passport.” On 
June 1, 1955, finding that the Secretary of State had not complied with that 
order, Judge Schweinhaut directed him to “forthwith issue to the plaintiff a 
passport in the standard form and of the standard duration.” 

The Secretary of State appealed from the order of June 1 and moved for a 
stay. We granted a stay pending hearing and disposition of the motion. On 
June 2 we held a hearing and orally asked the United States Attorney to tell 
us why a passport was denied. On June 2 he filed a memorandum in reply, 
accompanied by an affidavit of the Assistant Director of the Passport Division 
of the Department of State. The affidavit, executed June 2, says among other 
things: “The Department of State on the basis of the present file, including the 
classified investigative record, of Dr. Otto Nathan and after full and careful 
consideration has concluded that it would be contrary to the best interests of 
the United States to provide him with a passport * * *.” 

On June 2 we entered an order in which we said : 

“* * * whereas it appears that the appellee applied for a passport some 
two and a half years ago and was never accorded an evidentiary hearing 
or confronted with the evidence, if any, which led to the denial of a passport ; 

“It is Ordered by the Court that the said order of the District Court 
entered June 1, 1955, be, and it hereby is, stayed until further order of this 
court, Provided, However, 

“(1) That the Department of State accord a quasi judicial hearing on 
the appellee’s application for a passport, with opportunity provided to the 
government and to the appellee to offer evidence, such hearing to be com- 
menced on or before Tuesday, June 7, and to be concluded within three days 
unless this Court upon application extends the time; 

“(2) That the hearing officer or officers render a report and recommen- 
dation, based on the record of such hearing, within five days after the con- 
clusion of the hearing ; 


. Joseph Forer, 
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“(3) That the appellee be immediately furnished with a copy of such 
report and recommendation, and be allowed three days within which to 
file objections thereto with the Department of State; 

“(4) That within ten days after the rendition of such report and recom- 
mendation, action be taken by the Department of State, either granting or 
denying a passport, and a statement of such action be immediately fur- 
nished to appellee and to this Court; 

“(5) That if a passport is denied, the State Department immediately 
either (a) inform this Court and the appellee with particularity of the 
reasons for such denial or (b) show cause to this Court with particularity 
for any failure to supply such reasons. 

“After final action by the Department of State this Court will consider 
what further action on its part, if any, is necessary.” 

On Monday, June 6, the United States Attorney informed us in a memorandum 
that “The Acting Secretary of State having referred the passport application of 
Otto Nathan to the Board of Passport Appeals for review and recommendation 
and having received the report and recommendation of that Board, advises the 
Court that the application of Otto Nathan for a passport has been approved 
and the passport has been issued * * *.”” The memorandum does not say what 
the Board reported or recommended, or why. It does not suggest that the Board 
had new information. It does not say what the Board thought about informa- 
tion referred to in the affidavit of the Assistant Director of the Passport Divi- 
sion. However, since the Department of State has issued the passport, it must 
be assumed that its issuance was not “contrary to the best interests of the 
United States.” 

The memorandum of June 6 suggests that the Secretary’s appeal and his 
motion for a stay are now moot. Since they clearly are, they “will be dismissed 
as moot and the case remanded to the District Court with directions to vacate 
its judgment,”’ Acheson v. Droesse, 90 U. S. App. D. C. 148, 147, 197 F. 2d 574, 
578, and dismiss the complaint. 

Iismissed. 








MAX SHACHTMAN, APPELLANT, v. JOHN FOSTER DULLES, INDIVIDU- 
ALLY AND AS SECRETARY OF STATE, ET AL., APPELLEES. 


No. 12406. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Feb. 23, 1955. 
Decided June 23, 1955. 


Mr. Joseph L. Rauh, Jr., Washington, D. C., with whom Messrs. Daniel H. 
Pollitt and Mitchell J. Cooper, Washington, D. C., were on the brief, for appellant. 

Mr. Harold H. Greene, Asst. U. S. Atty., with whom Messrs. Leo A. Rover, 
U. S. Atty., and Lewis Carroll and Joseph M. F. Ryan, Jr., Asst. U. 8. Attys., were 
on the brief, for appellees. 

Before EDGERTON, FAHY, and WASHINGTON, Circuit Judges. 

FAHY, Circuit Judge. 

[1] Appellant sued in the District Court to enjoin the Secretary of State* from 
denying, for the reason assigned by the Secretary, his application for a passport 
to visit Europe, and for a declaratory judgment. His complaint was dismissed on 
motion, the court holding that it failed to state a claim upon which relief could be 
granted and that since the denial was in the proper exercise of the Secretary’s 
discretion the court lacked jurisdiction. Appellant does not ask that the Secre- 
tary be required by the court to issue the passport. He seeks in this court only a 
ruling to the effect that the denial thus far has been on a ground that is legally 
insufficient. This position assumes that the discretion residing in the Secretary, 
see 44 Stat. 887, 22 U. S. C. A. § 211a, is subject in its exercise to some judicial 
scrutiny. We agree. The courts by reason of the Constitution have a responsi- 
bility in the matter although a limited one. 

[2] In the statute referred to Congress has placed the issuance of passports in 
the hands of the Secretary under rules prescribed by the President. These pro- 
vide, “The Secretary of State is authorized in his discretion to refuse to issue a 
passport”. 22 CFR § 51.75 (1949). However, in Perkins vy. Elg, 307 U. 8S. 325, 
349-350, 59 S. Ct. 884, 88 L. Ed. 1820, the Supreme Court, while stating that the 
Court’s action would not interfere with the Secretary’s discretion, precluded 
denial of a passport for the asserted reason that the applicant had lost her 
American citizenship, when she had not done so. Though that case factually 
is not like this one, it nevertheless shows that the subject of passports is not en- 
tirely beyond judicial assistance. And this is so notwithstanding the relation of 
the subject to the Executive’s power over the conduct of foreign affairs, for 
it too, “like every other governmental power, must be exercised in subordina- 
tion to the applicable provisions of the Constitution.” United States v. Curtiss- 
Wright Export Corp., 299 U. S. 304, 320, 57 S. Ct. 216, 221, 81 L. Ed. 255; Bauer v. 
Acheson, D. C. D. C., 106 F. Supp. 445, 451.? 

[3] Is there a provision of the Constitution applicable to the present situation? 
In answering this we bear in mind that the issuance of a passport is not a purely 
political matter. If it were it would be a non-justicable one. In other words, a 
passport is no longer a document “purporting only to be a request, that the 
bearer of it may pass safely and freely”; it is no longer “to be considered rather 
in the character of a political document, by which the bearer is recognised, in 
foreign countries, as an American citizen * * *”, Urtetiqui v. D’Arcy, 9 Pet. 692, 
699, 34 U. S. 692, 698, 9 L. Ed. 276. This description parallels early rulings of 
Secretaries of State, opinions of Attorneys General, texts and other court de- 


1 Other appellees than the Secretary, who are officials of the Department of State con- 
cerned with the issuance of passports, are omitted in the text of the opinion as a matter 
of convenience and simplification. 

2The writer of this opinion dissented in Bauer v. Acheson because he thought the case 
was one for a single District judge rather than for a specially constituted three-judge 
District Court. Accordingly he expressed no opinion upon the merits. 
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cisions, which have recognized a great breadth of Executive authority and dis- 
cretion. 

[4] We do not suggest that a passport is no longer a political document, 
or that its issuance is not allied to, and at times a part of, the conduct of foreign 
affairs, see Communist Party of U. S. A. v. Subversive Activities Control Board, 
96 U. S. App. D. C. , 223 F. 2d 531; but only that it is not merely of this 
character. For it is now, in addition, a document which is essential to the lawful 
departure of an American citizen for Europe. Regulations now in effect and 
authorized by Congress so provided.‘ Earlier in our history, except, e. g., during 
the War between the Sections, this was not the case. It was then a desirable 
incident to travel, not a necessity, and was granted more or less at the pleasure 
of the Executive. See Gillars v. United States, 87 U. 8. App. D. C. 16, 35, 182 
F. 2d 962, 981. Now it is unlawful for a citizen to travel to Europe and impos- 
sible to enter European countries without a passport. See n. 4, supra. 

{5] The denial of a passport accordingly causes a deprivation of liberty that 
a citizen otherwise would have. The right to travel, to go from place to place 
as the means of transportation permit, is a natural right subject to the rights 
of others and to reasonable regulation under law. A restraint imposed by the 
Government of the United States upon this liberty, therefore, must conform 
with the provision of the Fifth Amendment that “No person shall be * * * 
deprived of * * * liberty * * * without due process of law”. 

[6] It is not procedural due process that is involved in the case as now 
presented. There is no complaint the Secretary has failed to disclose the reason 
for his denial of the passport. Furthermore, a hearing of a sort was granted 
appellant.” He was at least given an upportunity to state informally to an 
official of the Department the matters on which he relied in rebuttal of the rea- 
son given by the Department for refusing him a passport. Cf. Bauer v. Acheson, 
supra; Nathan vy. Dulles, D. C. D. C., 129 F. Supp. 851. What is involved at the 
present stage is a question of substantive due process—whether the refusal for 
the reason given, as alleged in the complaint and undisputed thus far by the Sec- 
retary, was arbitrary. If so, it is not a valid foundation for the denial, for the 
Government may not arbitrarily restrain the liberty of a citizen to travel to 
Europe. Discretionary power does not carry with it the right to its arbitrary 
exercise. Otherwise the existence of the power itself would encounter grave con- 
stitutional doubts. See Association of Westinghouse Salaried Employees v. 
Westinghouse Elec. Corp., 348 U. S. 487, 75 S. Ct. 488. 

{7, 8] What is arbitrary, however, in the sense of constituting a denial of 
due process, depends upon circumstances. Moyer v. Peabody, 212 U. S. 78, 84, 29 
S. Ct. 235, 58 L. Ed. 410; Yakus v. United States, 321 U. S. 414, 64 S. Ct. 660, 88 
L. Ed. 834. Restraint upon travel abroad might be reasonable during an emerg- 
ency though in normal times it would be arbitrary. World conditions, and those 
in particular areas, as to which the Executive has special information and on the 
basis of which he is especially qualified to make decisions, bear upon the ques- 
tion. For reasons thus suggested the issuance of passports throughout our history 
has been left to the judgment of the Secretary of State under Presidential regula- 
tion, and is subject only to constitutional safeguards. And even these must be 





$13 Op. Atty. Gen. 89, 92; 23 Op. Atty. Gen. 509. 511; 3 Hackworth, Digest of Interna- 
tional Law (1942) pp. 467-8; 3 Moore, Digest of International Law, § 512 (1906) ; Miller 
v. Sirjen. 8 Cir., 289 F. 388, 394: Communist Party of U. S. A. v. Subversive Activities 
Control Board, 96 U. 8S. App. D. C. —, 223 F. 2d 531. The general subject is discussed 
in 41 Georgetown L. J. 63: 3 Stanford L. Rev. 312: 61 Yale L. J. 171; Gillars v. United 
States. 87 U. S. App. D. C. 16, 35, 182 F. 2d 962, 981. 

*66 Stat. 190, 8 UT. S. C. A. § 1185 (a. b), provides that when the United States is at 
war or during the existence of a national emergency proclaimed by the President, if the 
President shall find that the interests of the United States require additional restrictions 
and prohibitions to those otherwise provided with respect to the departure of persons from 
and their entry into the United States, and shall so proc'aim, it shall be unlawful, except 
as otherwise provided by the President, and subject to limitations and exceptions authorized 
by him, for any citizen of the United States to depart from or enter the United States 
“unless he bears a valid passport.” The President has made a proclamation which brings 
these provisions into effect. Proclamation No. 3004, 18 Fed. Reg. 489, 67 Stat. c31, issued 
January 17. 1953, U. 8. Code Congressional and Administrative News 1953, p. 915; see 
22 CFR § 53.1 (1949). No exception has been created for Europe. 

© We need not here decide, however, whether the hearing complied with all procedural 
requirements. On June 2, 1955, in No. 12,727, Dulles v. Nathan, this court stayed an 
order that required the Secretary to issue a passport, but did so on conditions one of which 
was that a quasi-judicial hearing be held. The material portions of the order of June 2, 
1955, are contained in the opinion dismissing the Nathan case as moot. See Dulles v. 
Nathan, 96 U. S. App. D. C. —, 225 F. 2d 29. 
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defined with cautious regard for the responsibility of the Executive in the con- 
duct of foreign affairs.® 

[9] The appellant’s own statement in the complaint of the reason he was 
refused a passport must be taken as true in the present posture of the case, for 
the Secretary has not answered the complaint. Joint Anti-Fascist Refugee Com- 
mittee v. M Grath, 341 U. S. 123, 71 S. Ct. 624, 95 L. El. 817. We must take 
it as true, then, that appellant was first notified of tentative disapproval b2cause 
of information he was Chairman of the Independent Socialist League, which the 
Secretary understood had been classified by the Attorney General‘ as both sub- 
versive and Communistic, although it appeared to the Secretary the organization 
had no direct connection with the Communist International. The Secretary 
also notified appellant that the Department had been advised that the League’s 
publication described the organization as an “organ of revolutionary Marxism”, 
At the hearing granted appellant by the Department of State, he testified the 
League was anti-Stalinist, anti-totalitarian, opposed to violence as a means of 
solving political, social and economic problems, and that he and the League 
believed in and strove for the establishment of a socialist economic system by 
demuvucratic means. He explained that the description of the organ above referred 
to meant only that the League and he stood for a thorough-going reorganization 
of the economic and social foundations of society but used the term “revolu- 
tionary” with reference to the result rather than the means of achieving it. At 
the hearing he said the League advocated the formation by the labor movement 
of a labor party similar to the Labor Party of Great Britain. The complaint 
further alleges that the League has never had any international affiliations; 
that appellant desired a passport solely for the purpose of consulting people in 
Europe whose knowledge of political conditions he respected, and observing 
those conditions in order to acquire material for his work of writing and 
lecturing; that he had no intention of engaging in any political activity abroad, 
and would not engage there in activities which would violate the laws of, reflect 
upon or embarrass, the United States. 

The complaint then alleges that the passport was subsequently denied in a 
letter to appeilant in which the Department stated that despite the fact that 
the League had no connection with the Communist International and was hostile 
thereto, the Department felt that it would be contrary to the best interests of 
the United States to grant passport facilities to the actual head of an organiza- 
tion which had been classified by the Attorney General as subversive, especially 
when he desired to travel abroad on behalf of the organizition, adding that 
shou'd there be a change in the classification by the Attorney General the De- 
partment would then give further consideration to the question. The wording 
of the Department’s letter indicates that the listing of the League as Communistic 
wis no longer relied upon. The hearing appears to have convinced the Depart- 
ment that the League was hostile to the Communist International. 

Appellant in the end alleges that the passport was denied “solely because of 
the inc!usion of the Independent Socialist League on the Attorney General's List”, 
that this listing was without notice or hearing or presentation of evidence or 
opportunity to answer, and that appellant, as National Chairman of the League, 
for nearly six years and on at least fifteen separate occasions, without avail, 
had attempted to persuade the Attorney General to grant a hearing to the League 
so that it could prove the injustice of the designation.* 

We think the complaint fairly read shows that the listing of the League by 
the Attorney General as subversive was the reason for the Secretary’s refusal 
to issue the passport, that is to say, that except for such listing the fact that ap- 
pellant was head of the organization and wished to go to Europe on its business 
would not have been considered by the Secretary as ground for rejection of his 
application. Therefore, with no answer by the Department, we must decide 





6 This is emphasized by Rev. Stat. § 2001, 22 U. 8. C. A. § 1732, which imposes the duty 
upon the President, in event it is made known to him that a citizen has been unjustly 
deprived of his liberty by or under the authority of any foreign government, to demand 
the reason therefor. If it appears to be wrongful and in violation of his rights the Presi- 
dent is to demand release, and if this is unreasonably delayed or refused, he shall use such 
means not amounting to acts of war as he may think necessary and proper to obtain or 
effectuate release. 

™The classification or listing by the Attorney General is made under authority of 
Executive Order No. 9835, of March 21, 1947, 3 CFR pp. 129-33 (Supp. 1947), 5 U. 8S. C. A. 
§ 631 note, having to do with the loyalty of Government employees. See Joint Anti- 
Fascist Refugee Committee v. McGrath, supra. 

® Attached to the complaint is an appendix enumerating in detail and chronologically 
the alleged efforts of appellant to obtain a hearing before the Attorney General. 
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whether this listing, followed by nearly six years of effort by appellant to obtain 
a hearing thereon, is sufficient basis for the Secretary’s refusal, when considered 
with the undenied allegations of the complaint that the listing is erroneous. 

[10, 11] We do not here characterize as invalid, for its own purposes, the 
listing by the Attorney General. He is not a party, and, in any event, his listing 
is not subject to collateral attack in these proceedings. We are called upon only 
to consider the use made by the Secretary of the listing. Reliance by the Secre- 
tary on action by the Attorney General is not precluded. Warning given by 
the Nation’s chief law officer can at least lead to investigation, and in a proper 
case be an element in decision. But in the present state of the pleadings we 
must take it as a fact that the League is non-subversive as well as non-Com- 
munistic, and has sought for nearly six years the opportunity to demonstrate 
the former to the Attorney General as it appears to have demonstrated the latter 
to the Secretary. 

[12,13] While in this court the Government advances additional reasons for 
the denial of the passport these are not those alleged or shown by any pleading 
to have been relied upon by the Secretary. Therefore, we may not pass upon 
their sufficiency. Securities and Exchange Commission v. Chenery Corp., 318 
U. S. 80, 95, 63 S. Ct. 454, 87 L. Ed. 626. For it is not for us to determine 
in this case at least, that a passport should or should not be granted, but only 
whether the reason given by the Secretary for its denial is sufficient. As to 
this, we think the law must consider to be arbitrary, regardless of good faith, 
refusal of appellant’s application only because the League was listed by the At- 
torney General as subversive when appellant in detail denies the correctness of 
this characterization, alleges. lack of opportunity so to demonstrate, and when 
these allegations are not challenged by the Secretary. In these circumstances 
a sufficient basis for the action of the issuing authority apart from the mere 
listing must appear.® For us to hold that the restraint thus imposed upon appel- 
lant is not arbitrary would amount to judicial approval of a deprivation of lib- 
erty without a reasonable relation to the conduct of foreign affairs. Unless 
some additional reason is supplied for the denial, a citizen is prevented in- 
definitely from traveling to Europe while at the same time it is impossible for 
him to remove the cause, even though we must assume in the present state of 
the pleadings that he would be able to do so if afforded the opportunity. If 
there is something which justifies this it should be set forth by an answer to 
the complaint. Otherwise the denial, judged on the basis alone of the appellant’s 
allegations, creates a situation which the law cannot reconcile with due process. 
It is worth noting in this connection that when the Attorney General lists an 
organization for purposes of standards of Federal employment prescribed by 
the President, which was the occasion for the listing of the League, a separate 
judgment by the employing agency of the fitness of the individual employee who 
is a member of the organization is required before removing him Site public 
service. The listing alone is not enough. Kutcher v. Gray, 91 U. App. D. C. 
266, 270, 199 F. 2d 783, 787. Cf. Jason v. Summerfield, 94 U. S. had D. C. 197, 
214 F. 2d 273, certiorari denied 348 U. S. 840, 75 S. Ct. 48. 

[14] We must not confuse the problem of abadilant’ S application for a pass- 
port with the conduct of foreign affairs in the political sense, which is entirely 
removed from judicial competence. For even though his application might be 
said to come within the scope of foreign affairs in a broad sense, it is also within 
the scope of the due process clause, which is concerned with the liberty of the 
individual free of arbitrary administrative restraint. There must be some recon- 
ciliation of these interests where only the right of 2 particular individual to 
travel is involved and not a question of foreign affairs on a political level. 

Reversed and remanded for further proceedings not inconsistent with this 
opinion. 

EDGERTON, Circuit Judge. 

I concur in the opinion of the court. 

The Supreme Court has said: “Undoubtedly the right of locomotion, the right 
to remove from one place to another according to inclination, is an attribute of 
personal liberty, and the right, ordinarily, of free transit from or through the 
territory of any State is a right secured by the 14th Amendment and by other 
provisions of the Constitution.”* Freedom to leave a country or a hemisphere 
is as much a part of liberty as freedom to leave a State. 


®No suggestion is made here that the basis for the denial may not be disclosed, 
reasons of national security or otherwise. 


1 Williams v. Fears, 179 U.S. 270, 274, 21 S. Ct. 128, 129, 45 L. Ed. 186. The case involved 
a state tax on “emigrant agents”. The Court sustained the tax because it did not, unless 
perhaps “incidentally and remotely’, affect “freedom of egress from the State”. 


for 
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Those who inflict a deprivation of liberty are not the final arbiters of its 
legality. Due process of law is a judicial question. 

Arbitrary action is not due process of law. Taking the facts alleged in the 
complaint to be true, as we must on this record, denial of a passport to Shacht- 
man because the Independent Socialist League was on the Attorney General’s list 
was arbitrary for several reasons. 

1. The League is “an anti-Communist educational organization.” In this re- 
spect the case is similar to Joint Anti-Fascist Refugee Committee y. McGrath, 
341 U. S. 123, 71 S. Ct. 624, 95 L. Ed. 817.” 

2. The Passport Division knew plaintiff had tried and failed to get the Attor- 
ney General to give the League a hearing. 

3. The premise that a man is not fit to work for the government does not sup- 
port the conclusion that he is not fit to go to Europe. The Attorney General’s 
list was prepared for screening government employees, not passport applicants. 

4. Even in connection with screening government employees, membership in 
a listed organization was intended to be only an inconclusive item of evidence. 

5. In other connections, the list has not even any “competency to prove the 
subversive character of the listed associations * * *.”* 

The defendants cannot bring their denial of a passport into conformity with 
due process of law by merely ceasing to base the denial on the Attorney General’s 
list. Due process requires more than that a deprivation of liberty be not based 
on facts that are insufficient. It requires that a deprivation be based on facts 
that are sufficient and are found after a hearing. In Bauer v. Acheson, D. C. 
D. C., 106 F. Supp. 445, a three-judge District Court interpreted the Passport Act 
as requiring a hearing when a passport is revoked or its renewal is refused. 
The District Court for the District of Columbia has recently held that a hearing 
is necessary before a passport is denied. Nathan y. Dulles, D. C. D. C., 129 F. 
Supp. 951. 

The government urges that a passport involves foreign relations and that the 
issuance of a passport is therefore in the exclusive control of the State Depart- 
ment. But the State Department’s control of activities that involve both for- 
eign relations and domestic liberties is not exclusive. If it were exclusive, the 
State Department could put an American citizen in jail and keep him there 
permanently on the mere request of a foreign government. “[T]he very deli- 
eate, plenary and exclusive power of the President as the sole organ of the 
federal government in the field of international relations * * * like every other 
governmental power, must be exercised in subordination to the applicable pro- 
visions of the Constitution.” United States v. Curtiss-Wright Export Corp., 299 
U. S. 304, 320, 57 S. Ct. 216, 221, 81 L. Ed. 255. “Since denial of an American 
passport has a very direct bearing on the applicant’s personal liberty to travel 
outside the United States, the executive department’s discretion, although in a 
political matter, must be exercised with regard to the constitutional rights of 
the citizens * * *.” Bauer v. Acheson, D.C. D. C., 106 F. Supp. 445, 451. 

To speak of “the Secretary’s discretion with respect to the issue of a pass- 
port’, Perkins v. Elg, 307 U. S. 325, 350, 59 S. Ct. 884, 896, 838 L. Ed. 1320, is 
not to say that the Secretary may in his discretion deprive a citizen of liberty 
without due process of law. Moreover, in 1939, when Perkins v. Elg was de- 
cided, Americans could, as now they cannot, leave the country for any destina- 
tion without a passport. Yet even then, the Supreme Court overruled the Sec- 
retary’s action in denying a passport. 

Neither the Passport Act nor any Executive Order should be interpreted as 
intended to authorize the Secretary of State to deny a passport arbitrarily or 
without a hearing. “We must, of course, defer to the strong presumption * * * 
that Congress legislated in accordance with the Constitution. Legislation must, 
if possible, be given a meaning that will enable it to survive.” Association of 
Westinghouse Salaried Employees v. Westinghouse Electric Corp., 348 U. 8. 
487, 452-453, 75 S. Ct. 488, 496, rehearing denied 349 U. S. 925, 75 S. Ct. 657. 





2 That case, like this, arose on motion to dismiss. 
3United States v. Remington, 2 Cir., 191 F. 2d 246, 252; Swan, Chief Judge, and 
Augustus N. Hand and Learned Hand, Circuit Judges. 








PAUL ROBESON, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY 
OF STATE, APPELLEE. 


No. 12983. 
United States Court of Appeals, District of Columbia Circuit. 
Argued March 8, 1956. 
Decided June 7, 1956. 
Writ of Certiorari Denied Nov. 5, 1956. 


PRETTYMAN, Circuit Judge. 

Appellant Robeson applied for a passport. It was refused—tentatively re- 
fused, the Government says. He brought a civil action in the District Court 
praying judgment that he is entitled to a passport and that certain regulations 
of the Secretary of State and rules of the Board of Passport Appeals are invalid 
because in violation of statute, the Constitution, and the Declaration of Human 
Rights. The complaint also prayed for a decree enjoining the Secretary from 
continuing to deny a passport and directing him to issue one. The District Court 
granted summary judgment for the Secretary and dismissed the complaint. 

When Robeson applied for a passport on July 29, 1953, he was informed by 
letter that issue of the passport “would appear” precluded under the regula- 
tions by reason of alleged Communist affiliations and activities. He was 
advised he had a right to seek further review by the Passport Office by con- 
forming with certain regulations. Robeson made no answer to that letter. 
When he applied for a passport a year later, July 7, 1954, he was given the same 
information and again failed to reply. When he later amended his application 
he was advised by wire that in the absence of rep'y to its previous letter the 
Department was forced to assume he considered himself ineligible under the 
regulations. Robeson replied that the regulations were invalid and he i:ucenued 
to seek judicial relief. The Department again wrote Robeson advising it would 
be necessary for him to proceed in accordance with the regulations if he wished 
further consideration by the Department. He replied, declining to execute an 
affidavit concerning present or past membership in the Communist Party, which 
affidavit he understood to be one of the prerequisites, under the regulations, 
to informal hearing in the Passport Office. He asked for a final decision. The 
Department wrote him that failure to execute the affidavit did not preclude the 
informal hearing afforded by the regulations but that at such a hearing he 
would be expected to answer questions concerning past and present membership 
in the Communist Party and later to confirm his oral statements in an aflidavit. 
Robeson made no reply to this letter but instead filed his civil action. 

In later oral conferences at the Passport Office Robeson aflirmed his position 
that the regulations are invalid and that he would not execute the required 
affidavit. 

Robeson failed to exhaust his administrative remedies. We think he was re- 
quired to do so. He did not ask for a hearing but instead asserted the in- 
validity of the regulation providing for one. We cannot assume the invalidity 
of a hearing which has not been held or the illegality of questions which have 
not been asked. The judgment of the District Court will be 

Affirmed. 

BURGER, Circuit Judge, took office after this case was heard and took no part 
in its consideration and decision. 





1Cf. National Lawyers Guild v. Brownell, D. C. Cir., 1955, 96 U. S. App. D. C. 252, 225 
F. 2d 552, certiorari denied 1956, 351 U. S. 927, 76 S. Ct. 778, 100 L. Ed. —. 
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LEONARD B. BOUDIN, APPELLANT, v. JOHN FOSTER DULLES, APPELLEE, 


JOHN FOSTER DULLES, APPELANT, v. LEONARD B. BOUDIN, APPELLEE. 
Nos. 18130, 13031. 


United States Court of Appeals, District of Columbia Circuit. Argued March 8, 
1956. Decided June 28, 1956. 


WASHINGTON, Circuit Judge. 

The Secretary of State refused to issue a passport to Leonard B. Boudin, on 
the ground that issuance was precluded under Section 51.135 of the Passport 
Regulations “on the basis of all the evidence, including that contained in confi- 
dential reports of investigation.” Boudin then sued in the District Court for a 
judgment that he, as an American citizen, is entitled to a passport, and that the 
Passport Regulations are invalid. He also sought an order directing the Secre- 
tary of State to issue a passport to him forthwith. The District Court held that 
the applicant had a right to be confronted with the evidence against him in order 
to permit him to rebut or explain it, and to enable the courts to review the decision. 
It sent the case back to the Passport Office, ordering that a hearing be held 
within 20 days thereafter and that the decision of the Passport Office be ‘sub- 
stantiated by evidence contained in the record’ made at such hearing. Both the 
Secretary of State and Boudin have appealed. 

Section 51.135 of the Passport Regulations, 22 C. F. R. § 51.135 (Supp. 1956), 
provides for denial of passports to three classes of persons, who are enumerated 
and described in subsections (a), (b), and (c) thereof.’ Although the Secretary 
relied solely on this section in his letter notifying Boudin of his decision not to 
grant him a passport, he did not there specify which subsection barred issuance 
of a passport to Boudin nor did he set out any findings indicating that Boudin 
fell into any of the three classes of persons described in the regulation. The 
Secretary later filed an affidavit in the District Court in which he stated: “The 
basis for my decision to deny the Plaintiff further passport facilites rests on a 
pattern of associations and activities on the part of the Plaintiff over an extended 
period of time leading to the conclusion that the Plainti/f has been and continues 
to be a supporter of the Communist movement (Emphasis supplied.) 


1The section reads as follows: 

“51.135 Limitations on issuance of passports to persons supporting Communist move- 
ment. In order to promote the national interest by assuring that persons who support the 
world Communist movement of which the Communist Party is an integral unit may not, 
throuch use of United States passports, further the purposes of that movement, no passport, 
except one limited for direct and immediate return to the United States, shall be issued to: 

(a) Persons who are members of the Communist Party or who have recently terminated 
such membership under such circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence that they continue to act in furtherance of the interests and 
under the discipline of the Communist Party: 

“(b) Persons, regardless of the formal state of their affiliation with the Communist 
Party, who engage in activities which support the Communist movement under such 
circumstances as to warrant the conclusion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of direction, domination, or control exercised 
over them br the Communist movement; 

“(c) Persons, regardless of the formal state of their affiliation with the Communist 
Party, as to whom there is reason to believe, on the balance of all the evidence, that they are 
going abroad to engage in activities which will advance the Communist movement for the 
purpose, knowingly and wilfully of advancing that movement.” 

? The Secretary's affidavit stated further: 

“In the light of the number of pro-Commnnist associations and activities of the Plaintiff 
over a lengthy period of time, including reliable reports as late as 1950 of actual member- 
ship in the Communist Party, I considered that these associations and activities, coupled 
with the Plaintiff's refusal to state under oath whether or not he had been a member of the 
Communist Party prior to June 3, 1954, when he last received a passport, warranted me 
in concluding that he was still a supporter of the Communist movement and should be 
denied continued passport facilities under the established policy of Secretaries of State in 
recent years of refusing passports to supporters of the Communist movement. 

“I have again reviewed the passport file of Leonard B. Boudin and I am still of the 
view that further passport facilities should be denied the Plaintiff as a person whose travel 
abroad will support the Communist movement.” (Emphasis supplied.) 


457 








458 THE RIGHT TO TRAVEL 


For present purposes, we accept the Secretary’s affidavit as a statement that 
he has found that Boudin is a supporter of the Communist movement, even 
though such finding was not communicated in his letter notifying Boudin that 
issuance of a passport was precluded by Section 51.135 of the Passport Regula- 
tions. Subsection (b) of the regulation cited is the only part thereof which re- 
fers in terms to those who support the Communist movement. But that sub- 
section is not phrased to deny passports to every supporter of the movement, 
without more. It states that passports shall be denied to persons “who engage 
in activities which support the Communist movement under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evidence—that they 
have engaged in such activities as a result of direction, domination, or control 
exercised over them by the Communist movement.” In his letter to Boudin and 
even in his affidavit the Secretary has set out no finding or conclusion that Bou- 
din’s alleged pro-Communist activities were the result of direction, domination, 
or control exercise over him by the Communist movement. He has thus failed to 
make the finding contemplated by subsection (b). Nor has he set out findings 
which would render subsections (a) or (ce) applicable. 

On the record before us here, which of course contains one of the confidential 
information on which the Secretary says he in part relied, we cannot assume that 
findings sufficient to bring Boudin within any subdivision of the regulation 
were secretly made or that they will be made. In an affidavit executed June 
8, 1954, Boudin swore that he was not then a member of the Communist Party 
nor “otherwise a person described in Regulation 51.135 subsection (a),” and 
that I “am not going abroad to engage in activities which will advance the 
Communist movement in violation of subsection (c), but for the purpose indi- 
eated in my correspondence with the Passport Office.’* At the Review Board 
hearing he testified under cath that he had not been a member of the Communist 
Party at any time since June 3, 1954, and that the facts stated in the affidavit 
continued to be true. His testimony bearing on the applicability of subsection 
(b) eannot be described as particularly frank or helpful, but he did to some 
extent outline—and seek to explain as non-subversive—his activities in connec- 
tion with several organizations and publications, alleged to be Communist, and 
he did state that he was never “ordered” or “directed” (as distinguished from 
“retained”) by the Communist Party to defend any individual or association in 
a legal capacity. 

{1, 2] We think that factual findings sufficient to bring the applicant within 
one of the classes described in Section 51.135 are required before the Secretary 
may deny a passport under the authority of that regulation. Cf. Burrell v. 
Martin, 1955, 98 U. S. App. D. C. —, 232 F. 2d 33. Since none were made here, 
the regulation, which the Secretary relied on exclusively in denying the passport, 
does not support his action. Cf. Perkins v. Elg, 1939, 307 U. 8. 325, 349-350, 59 
S. Ct. 884, 83 L. Ed. 1320; Shachtman v. Dulles, 1955, 96 U. S. App. D. C. 287, 
225 F. 2d 938. An administrative order “cannot be upheld unless the grounds 
upon which the agency acted in exercising its powers were those upon which its 
action can be sustained.” Securities and Exchange Commission v. Chenery Corp., 
1948, 318 U.S. 80, 95, 63 S. Ct. 454, 462, 87 L. Ed. 626. 

[3] The Government urges that Boudin is barred from any relief because he 
declined to answer when asked whether or not he was a member of the Communist 
Party prior to June 3, 1954, the date of his affidavit swearing that he was not 
then a member of the Party. But the Secretary did not give this as a ground 
for his action in denying a passport, and we do not now consider whether it would 
have been a valid ground. Administrative action “cannot be upheld merely 
because findings might have been made and considerations disclosed which would 
justify * * * [the] order * * *. There must be * * * a responsible finding.” 
Securities and Exchange Commission v. Chenery Corp., supra, 318 U. 8. at page 
94, 63 S. Ct. at page 462. This is not to say, of course, that Boudin’s failure to 
answer questions about his past—which relevant to the present and future— 
cannot be considered by the Secretary in making his findings of fact. 

[4] The matter must therefore be returned to the Secretary for reconsidera- 
tion. He may conclude that a passport should be issued or that a further hearing 
is needed. But if he decides—with or without an additional hearing—that 
issuance of a passport would not be warranted under the regulations, he should 
advise Boudin in writing of the findings made, relating them to the sections re- 


The purpose so indicated was to consult with clients residing abroad and to take a 
vacation. 
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lied on. We do not reach in the present posture of the case the contention made 
by Boudin that the Secretary cannot rely on confidential information in reaching 
his decision. But since that question may arise at a subsequent stage, we think 
the Secretary should—if he refuses a passport to Boudin after the further con- 
sideration we have ordered—state whether his findings are based on the evidence 
openly produced, or (in whole or in material part) on secret information not 
disclosed to the applicant. If the latter, the Secretary should explain with 
such particularity as in his judgment the circumstances permit the nature of the 
reasons why such information may not be disclosed.* Cf. Dulles v. Nathan, 1955, 
96 U. S. App. D. C. 190, 225 F. 2d 29. This will facilitate the task of the courts 
in dealing with the question of the propriety of the Secretary’s use of confidential 
information—a question which, we repeat, we do not now reach. 

When the Secretary has made his decision upon reconsideration, Boudin may 
then proceed as he may be advised. The District Court should retain jurisdic- 
tion for that purpose. If the passport is still refused by the Secretary, and 
further judicial review is sought by Boudin, the District Court may consider 
whether the findings made are justified by the evidence of record, or, if they are 
not so justified, whether the Secretary has given reasons valid in law for keeping 
confidential any information—not disclosed to the applicant—upon which he 
states he has relied. The District Court may also consider, if the question be- 
comes material, whether the Passport Regulations are valid in their application 
to Boudin, as then determined by the Secretary—a question which we do not 
now reach and express no view upon. 

For the reasons given, the litigation must be remanded to the District Court 
for further proceedings not inconsistent with this opinion. 

So ordered. 


*If considerations of internal security rather than of the conduct of foreign affairs are 
involved, we think the Secretary should so state. 





ARTHUR J. KRAUS, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY, 
DEPARTMENT OF STATE, APPELLEE. 


No. 12820. 
United States Court of Appeals, District of Columbia Circuit. 
Argued March 21, 1956. 
Decided July 5, 1956. 


WASHINGTON, Circuit Judge. 

Plaintiff-appellant seeks a passport to travel abroad. Failing to obtain favor- 
able action by the State Department on his application, he brought this suit in 
the District Court for declaratory and mandatory relief. The District Court 
granted appellee’s motion to dismiss for failure to state a claim on which relief 
may be granted. This appeal followed. 

Appellant says that the purpose of his proposed trip is to gain backing in his 
effort to submit what he denominates the Kraus Case to the U. N. Commission 
on Human Rights. The Kraus Case appears to be appellant’s protest against 
his dismissal in 1933, for reasons which do not appear in this record, from the 
faculty of the City College of New York. To this effort appellant has devoted 
most of his energies since 1933, and his gainful employment has been intermittent 
since that time. He is without funds or property, and is dependent upon con- 
tributions from sympathizers and from charitable organizations; he has on at 
least one occasion also been supported by a public welfare agency. 

There is some doubt as to the circumstances of a previous controversy between 
appellant and the State Department. The Department asserts only that appellant 
required the financial assistance of the Department to the extent of $95 in securing 
return transportation to the United States from Costa Rica in 1951, and that he 
has not repaid this money. Appellant asserts that he was about to depart Costa 
Rica for Panama when an American consular official in Costa Rica took away 
his passport on the ground his presence was undesirable, and would give it 
back only to permit direct return to the United States. Appellant states that 
he had prospects of receiving remuneration for lectures in Panama, and that he 
became destitute and had to accept the State Department’s offer of funds to 
return him to the United States only because of the Department’s action in taking 
away his passport and thus forcing his return. 

Subsequent to his return, appellant’s passport was renewed for six months, but 
only after he had been required to submit and did submit evidence of his financial 
ability to travel, the evidence consisting of a bank deposit of $1,000 derived from 
contributions. 

In 1954 appellant made the passport application which is the basis for the 
present suit. The State Department advised him that it took no position on the 
Kraus Case, and that it had no objection to his traveling abroad for the purpose 
of gaining support for his case. However, the Department declined to issue 
appellant a passport unless he could show that he had the necessary funds with 
which to travel abroad and return home, or a means of obtaining such funds 
which had reasonable assurance of success. The Department also expressed 
displeasure at the fact that appellant’s past travels had caused “Foreign Service 
offices of the United States to receive numerous troublesome and vexatious in- 
quiries” about appellant’s activities. Appellant declined to make the submissions 
requested and instead brought this action in the District Court. 

[1-3] It is clear that the denial of a passport by the Secretary of State is sub- 
ject to a measure of judicial review, including the question whether the action of 
the Secretary was arbitrary or capricious or contrary to law. Perkins v. E'g, 
1939, 307 U. S. 325, 59 S. Ct. 884, 83 L. Ed. 1820; Shachtman v. Dulles, 1955, 96 
U.S. App. D. C. 287, 225 F. 2d 938 ; Boudin v. Dulles, 1956, 98 U. S. App. D. C. 
235 F. 2d 532. We think that in the instant case there is sufficient likelihood that 
the reason given represents arbitrary and capricious action to render the grant of 
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appellee’s motion to dismiss—before answer and before hearing—unjustified.2. In 
the instant case, some officials of the Department of State indicated in their cor- 
respondence with appellant that the Department has a long-standing policy “that 
it is not favorably disposed to issue passport facilities to persons who appear 
likely to require financial assistance in accomplishing their proposed travels 
abroad.” Anda State Department official has testified before a Senate Subcom- 
mittee that some 120 passport applicants were screened on a financial basis dur- 
ing the ten months period from January 1 until October 30, 1955, with a result- 
ant 25 rejections for financial reasons.” On the other hand, appellant’s attorney 
in the District Court submitted an affidavit that he had been auvised by the State 
Department that no requirement relative to money or property was ever made 
of a passport applicant, and that in fact no such requireme it had been made in 
appellant’s case. And an examination of the extensive regulations of the Presi- 
dent and of the Secretary of State relating to the issuance of passports, 22 C. F. 
R. Pts. 51-53, shows no evidence of the existence of any such policy. It is clear 
from the questions required to be answered on passport applications that there 
is not the slightest effort to screen the great majority of passport applicants on 
a financial basis. It thus is quite possible, from the record as it now stands, 
that the State Department has applied to appellant a test it does not apply gen- 
erally to passport applicants, and that this has been done without the establish- 
ment of any reasonable classification which could justify such discrimination. 
If such action has occurred, it is arbitrary and capricious and must be set aside 
on judicial review. Mastrapasqua v. Shaughnessy, 2 Cir., 1950, 180 F. 2d 999; 
Hyman v. Coe, D. C. D. C. 1952, 102 F. Supp. 254. 

[4] We are reinforced in our view that dismissal was not justified because 
the establishment of a means test for passport applicants, particularly at a 
time when a passport is required for most foreign travel, 8 U. 8S. C. A. § 1185; 
18 Fed. Reg. 489 (1953), would obviously raise serious constitutional questions. 
These ought not to be passed on in the present unsatisfactory state of the record 
as to what the State Department’s policy is and how it is applied, compare Naim 
v. Naim, 1955, 350 U. S. 891, 76 S. Ct. 151; Rescue Army v. Municipal Court, 1947, 
831 U. S. 549, 67 S. Ct. 1409, 91 L. Ed. 1666, particularly since there is the non- 
constitutional ground suggested above which may possibly be decisive. Accord- 
ingly, the order of the District Court must be vacated and the case remanded for 
further proceedings not inconsistent with this opinion, 

So ordered. 

PRETTYMAN, Circuit Judge (dissenting). 

In a sworn statement made to the State Department in 1951 Kraus stated, 
inter alia: 

“My last employment was during 1945 when I was engaged in selling the 
Encyclopedia Britannica. I was then employed by the trade office of Ency- 
clopedia Britannica, Palms Building, Woodworth Avenue, Detroit, for one 
year; from then until 1949 I was supported by the Department of Public 
Welfare of Detroit. 

a * + * 

“A. I have no property or funds at all. 
ok ” + * e . +e 


“A. I have been supported in the United States of America, by charitable 
institutions and sympathizers; while I have been abroad I have been sup- 
ported by government contributions, by statesmen, civic leaders and different 
churches. 

“[Q] Have you made any effort to secure the necessary funds for your 
return to the United States? 

“A. No. 


* * * * * * 


“[Q] What is the occupation of your brother, Marek Kraus? 
“A. He is the owner of a money lending house. 
“[Q] Approximately what are his assets? 


1 Appellee urges that we treat the action of the District Court as in effect the granting 
of appellee’s motion for summary judgment rather than the granting of its motion to 
dismiss. We consider that the reasons hereinafter set forth as to why the dismissal 


yes azpennons show with equal force that summary judgment for appellee would be 
ncorrect. 


* Hearings, Subcommittee on Constitutional Rights, Senate Committee on the Judicia 
84th Cong., 2d Sess., pursuant to 8. Res. 94, pp. 162-63 (1955). we 
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“A. I would say that he would be worth approximately $500,000.00. 

“[Q.] Are your relatives in the United States financially in a position to 
furnish you the necessary funds with which to return to the United States? 

“A. The only one who would be able is this man, Marek Kraus, who is 
definitely committed not to help me. He financed my studies at Oxford and 
since then he has refused to furnish me anything. 

“[Q.] Is it not possible that some of your other relatives in the United 
States might be willing to contribute the necessary funds for your return to 
the United States? 

“A. None of the relatives would take any responsibility for me. 

“TQ.] In the event that the Department of State at Washington should 
be in a position to make you a loan of the necessary funds for your return 
to the United States, would you be in a position to repay such loan? 

“A. No, at least not until I have a livelihood because I will have to go on 
relief when I return to the United States.” 

It is also a fact that Kraus became destitute while abroad in 1951 and was 
returned home at the expense of the Government. 

In March, 1954, Kraus made an application (the one now before us) for a 
passport to travel in all the countries of the free world, listing twenty-eight 
countries, for the purpose of collecting petitions to the Commission on Human 
Rights of the United Nations in respect to the “Kraus Case”. That “Case” 
concerned Kraus’s removal from the faculty of the City College of New York 
in 1933. 

A State Department official explained to the attorney for Kraus that the 
Sole objections to issuance of a passport were (1) that he (Kraus) had been 
destitute in Costa Rica (in 1951) and (2) that his method of procuring a living 
in foreign countries had been embarrassing to the foreign service people. Kraus 
was advised by letter: 

“With reference to the foregoing, the Department desires to make clear 
that its position with respect to your application for a passport is predicated 
upon a long-established policy of endeavoring to require that at least a 
minimum of precaution is observed to insure that American travelers pro- 
ceeding abroad have taken reasonable measures to conduct their travels 
without being forced to call upon this government for assistance in ordinary 
circumstances. As has been pointed out to you, the Department would 
have no objection to your proceeding abroad for your avowed purpose, but 
experience has shown that your methods of obtaining financial backing for 
your cause, and indeed the means for securing the essentials of your liveli- 
hood, have proved embarrassing to the United States Foreign Service 
offices in the countries in which you have traveled.” 

And in another letter Kraus was told: 

“The Department has previously called to your attention the fact that 
it is not favorably disposed to issue passport facilities to persons who appear 
likely to require financial assistance in accomplishing their proposed travels 
abroad.” 

In an affidavit in the record a legal assistant in the Passport Office swore 
that he informed counsel for Kraus “that it was the long standing requirement 
of the Department, in the case of an application for a passport where there was 
reason to believe the applicant might become financially destitute abroad, to 
require assurances that reasonable precautions had been taken to defray his 
expenses of travel abroad. It was pointed out that the requirement was based 
upon considerations of the best interests of this Government in the conduct of 
its affairs abroad.” 

The premise for the Secretary’s ruling was not the financial worth of Kraus. 
The premise was the sum total of the facts concerning Kraus’s manner of sup- 
porting himself while abroad, depending upon charitable handouts; his total 
lack of resources, direct or indirect, whereby he might have some assurance of 
being able to return home; and the fact that he had lived on relief or on charity 
for some years. The conclusion of the Secretary was that upon those facts it 
was not in the best interests of this country to have Kraus traveling abroad. 
The financial-showing provision was an escape clause, a means whereby Kraus 
might extricate himself from the predicament in which the whole of his history 
and circumstances placed him. I see nothing arbitrary or capricious in the 
Secretary’s determination that to let a man in the condition depicted in Kraus’s 
affidavit travel abroad under the aegis of a United States passport is not con- 
sistent with the best interests of this country. He ruled on this particular case, 
and I find little to quarrel with in his ruling. 
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The point can be made clear by reversing, arguendo, the situation. Suppose 
France, Italy, or some other country knowingly issued passports to panhandlers 
for the purpose of letting them travel around this country, begging their way. 
Would such a practice be to the best interests of the country issuing the pass- 
port? Obviously not, I think. 

A contention is vigorously pressed upon us that affirmance of this case would 
establish a rule that the Secretary can grant or deny passports upon a measure- 
ment of the financial worth of applicants. The Secretary is proposing no such 
rule. Certainly I would not agree to such a rule. We have one factual situa- 
tion before us. The Secretary dealt with that one factual situation, and we 
should deal with the case on that basis. 

I am of opinion the Secretary of State has a measure of discretion in the issu- 
ance of passports. Foreign relations are involved, and such relations lie largely 
within the good judgment of the executive branch. In Shachtman vy. Dulles we 
said: 

“For reasons thus suggested the issuance of passports throughout our his- 
tory has been left to the judgment of the Secretary of State under Presi- 
dential regulation, and is subject only to constitutional safeguards. And 
even these must be defined with cautious regard for the responsibility of 
the Executive in the conduct of foreign affairs.” * 
The ground upon which the Secretary acted in the case at bar seems to me to 
be both rational and reasonable. 
I would affirm the order of the District Court. 


11955, 96 U. S. App. D. C. 287, 291, 225 F. 2d 938, 942. 








WELDON BRUCE DAYTON, APPELLANT, v. JOHN FOSTER DULLES, 
SECRETARY OF STATE, APPELLED. 


No. 3176. 
United States Court of Appeals, District of Columbia Circuit. 
Argued July 25, 1956. 
Decided Sept. 13, 1956. 


Mr. Harry I. Rand, Washington, D. C., for appellant. 

Mr. B. Jenkins Middleton, Atty., Dept. of Justice, with whom Messrs. Oliver 
Gasch, U. S. Atty., George S. Leonard, Acting Asst. Atty. Gen., and Paul A. 
Sweeney, Atty., Dept. of Justice, were on the brief for appellee. 

Messrs. Leo A. Rover, U. 8. Atty., at the time record was filed, and Lewis Car- 
roll, Asst. U. S. Atty., also entered appearances for appellee. 

Before WILBUR K. MILLER, FAHY and BASTIAN, Circuit Judges. 

PER CURIAM. 

The Secretary of State denied a passport to appellant Dayton, who then sued 
in the District Court for a declaratory judgment that he is entitled to a passport 
and that the Secretary’s passport regulations and certain rules of the Doard of 
Passport Appeals in the Department of State are unlawful. The motion of the 
Secretary for summary judgment was granted, that of the plaintiff was Cenied, 
and the complaint was dismissed. We held Dayton’s appeal undisposed of pend- 
ing our en banc disposition of Boudin vy. Dulles (Dulles v. Boudin), 98 U. S. App. 
D. C. 305, 235 F. 2d 532. 

As in the Boudin cases the Secretary rested the denial of the passport upon 
Section 51.135 of the regulations, without specifying, however, upon which of 
the three subsections of said section he relied, and without any finding sufficient 
to bring the applicant within any one of said subsections. When the case was 
pending in the District Court, however, an affidavit was filed in support of the 
Secretary’s motion for summary judgment, and this affidavit stated that the 
refusal of the passport was under subsection (c) of said Section 51.135. The 
affidavit also contained a finding stated in the terms of that subsection. 

In the Boudin cases we accepted, for purposes of the opinion, the affidavit 
filed in the District Court as a statement of the reason for the Secretary’s denial 
of the passport; but the better practice requires that the denial itself, rather 
than an affidavit filed in court after litigation over the denial has arisen, should 
specify the regulations upon which it rests and should contain such findings as 
are called for by our Boudin opinion. 

Here, as in the Boudin cases, the Secretary in denying the passport, advised 
the applicant that the denial was on the basis of evidence which included confiden- 
tial reports of investigation. In requiring reconsideration by the Secretary of the 
Boudin cases we said inter alia that we did not reach Boudin’s contention that 
the Secretary could not rely on confidential information, but we added, and here 
repeat as applicable to Dayton’s Case. 

“* * * since that question may arise at a subsequent stage, we think the 
Secretary should—if he refuses a passport * * * after the further consid- 
eration we have ordered—state whether his findings are based on the evi- 
dence openly produced, or (in whole or in material part) on secret informa- 
tion not disclosed to the applicant. If the latter, the Secretary should 
explain with such particularity as in his judgment the circumstances permit 
the nature of the reasons why such information may not be disclosed.* Cf. 
Dulles v. Nathan, 1955, 96 U. S. App. D. C. 190, 225 F. 2d 29. This will facili- 
tate the task of the courts in dealing with the question of the propriety of 


4“Tf considerations of internal security rather than of the conduct of foreign affairs are 
involved, we think the Secretary should so state.” 
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the Secretary’s use of confidential information—a question which, we repeat, 
we do not now reach.” 

For the reasons above given, and more fully explained in the Boudin opinion, 
the judgment herein is reversed and the case is remanded to the District Court 
for further proceedings not inconsistent with this opinion. 

It is so ordered. 








ROCKWELL KENT, APPELLANT, v. JOHN FOSTER DULLES, SECRE- 
TARY OF STATE, APPELLEE. 


No. 13297. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Jan. 29, 1957. 
Decided June 27, 1957. 
Writ of Certiorari Granted Nov. 25, 1957. 


See 78 S. Ct. 149. 


Mr. Leonard B. Boudin, New York City, with whom Messrs. David Rein and 
Joseph Forer, Washington, D. C., were on the brief, for appellant. 

Mr. B. Jenkins Middleton, Atty., Dept. of Justice, with whom Asst. Atty. Gen. 
George Cochran Doub, Mr. Oliver Gasch, U. S. Atty., and Mr. Paul A. Sweeney, 
Atty., Dept. of Justice, were on the brief, for appellee. Mr. Lewis Carroll, Asst. 
U.S. Atty., also entered an appearance for appellee. 

Before Epcerton, Chief Judge, and PrerryMAN, WiLpurR K. MILLER, BAZELOoN, 
FaHy, WASHINGTON, DANAHER, and Bastian, Circuit Judges, sitting en banc. 


PRETTYMAN, Circuit Judge. 

Rockwell Kent is an artist. On August 2, 1955, he filed with the Department of 
State an application for a passport to travel to Europe to paint pictures. He 
stated he desired to visit England, Ireland, France, Switzerland, Denmark, Nor- 
way, Sweden, Finland, Italy, and Czechoslovakia, the stated purpose being “pros- 
ecution of profession and pleasure.” The Director of the Passport Office wrote 
him under date of September 29, 1955, referring to the action of the Department 
upon a prior application. Upon receipt of that prior application, executed June 
1, 1955, the Department had written him that it was obliged to disapprove the 
request tentatively, on the ground that the grant was precluded under Section 
51.135 of the Department’s Passport Regulations.’ The letter of the Department 
continued, “In your case it has been alleged that you were a Communist.” 
Thereafter the letter contained a long (four printed pages in the joint appendix 
before us) recital of affiliations with Communist-front organizations, espousals of 
the Communist cause, and participation in Communist activities. He was ad- 
vised that he would be required, as a prerequisite to a hearing on his applica- 
tion, to submit a sworn statement as to whether he was then or ever had been a 
Communist. 

On October 27, 1955, counsel for Mr. Kent wrote the Department that his client 
had taken the position that the demand for an affidavit was unlawful and that 
he would not respond to such demand. However, on November 8, 1955, an in- 
formal hearing was held in the Passport Office, at which hearing Mr. Kent 
appeared with counsel. In the course of the hearing the Department put certain 
evidence in the record, principally a copy of Mr. Kent’s book, Jt’s Me O Lord, an 
autobiography. Mr. Kent conceded that anything in the book is accurate. Por- 
tions of the book were read into the record. In the course of that hearing Mr. 
Kent was asked a question directed at each subdivision of Section 51.135 of the 
Passport Regulations. He was asked whether he would submit a sworn state- 
ment as to whether he was or was not a member of the Communist Party, a sworn 
statement bearing on subsection (b) of the regulation, or a sworn statement as 
to membership in Communist-front organizations. He refused to submit any such 
sworn statement. He summarized his position thus: “* * * because I am an 
American citizen I am entitled to a passport, stop.” 


117 Fed. Reg. 8013 (1952), 22 C. F. R. § 51.135 (Supp. 1955). 
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On November 25, 1955, the Director of the Passport Office wrote Mr. Kent, 
referring to his declining to furnish a statement respecting his then-present or 
past membership in the Communist Party, his alleged affiliation with Communist- 
front organizations, and other alleged Communist activities. The letter con- 
cluded : 

“The Department will be glad to give further consideration to your pass- 
port application at such time as you are willing to comply with the Passport 
Regulations.” 

Mr. Kent thereupon filed in the District Court a complaint for declaratory judg- 
ment and injunction. The Secretary answered. The plaintiff then moved for 
preliminary injunction and for summary judgment, and the Secretary moved for 
judgment on the pleadings or for summary judgment. In a brief opinion the 
District Court held that the passport regulations are valid and reasonable. It 
denied the plaintiff’s motions and granted the Secretary’s motion for summary 
judgment. This appeal followed. 

It is stated to us by both the appellant and the appellee that the issues in this 
case are identical with the issues in Briehl v. Dulles, decided by this court today.” 
The members of the court vote in this case as they voted in that one and adhere to 
the opinions filed by them in that case. Accordingly Judges PRETTYMAN, 
WILBUR K. MILLER, WASHINGTON, DANAHER and BASTIAN vote to 
affirm. Chief Judge EDGERTON and Judge BAZELON vote to reverse. Judge 
FAHY votes to reverse and to remand for further proceedings before the Secre- 
tary consistently with the views set forth in his opinion in Briehl. 

Affirmed. 

BURGER, Circuit Judge, took no part in the consideration or decision of this 
case. 


2101 U.S. App. D.C. , 248 F. 2d 561. 








WALTER BRIEHL, APPELLANT 
v. 
JOHN FOSTER DULLES, SECRETARY OF STATE, APPELLEE. 


No. 13317. 
United States Court of Appeals, District of Columbia Circuit. 
Argued Jan. 29, 1957. 
Decided June 27, 1957. 


Mr. Leonard B. Boudin, New York City, with whom David Rein, and Joseph 
Forer, Washington, D. C., were on the brief, for appellant. 

Mr. B. Jenkins Middleton, Attorney, Department of Justice, with whom Asst. 
Atty. Gen. Doub, Mr. Oliver Gasch, U. S. Atty., and Mr. Paul A. Sweeney, At- 
torney, Department of Justice, were on the brief, for appellee. Mr. Lewis 
Carroll, Asst. U. S. Atty., also entered an appearance for appellee. 

Before Epcrerton, Chief Judge, and PRETryMAN, WILBUR K. MILLER, BAZELON, 
Fany, WASHINGTON, DANAHER and BASTIAN, Circuit Judges, sitting en bine. 

EDGERTON, Chief Judge, announced the judgment and division of the court 
as follows: 

The judgment of the District Court, granting the Secretary’s motion for sum- 
mary judgment, is affirmed. Judges Prettyman, Miller, Washington, Danaher 
and Bastian vote to affirm. Judges Edgerton and Bazelon vote to reverse. Judge 
Fahy votes to remand to the District Court with instructions to remand to the 
Secretary. Judge Burger took no part in the consideration or decision of this 
case. 

Judge Prettyman files an opinion in which Judges Miller, Danaher and Bas- 
tian concur. Judge Washington files an opinion concurring in the result 
reached by Judges Prettyman. Miller, Danaher and Bastian. 101 U. S. App. 


D. C. —, 248 F. 2d 576. Judge Bazelon files a dissenting opinion in which 
Judge Edgerton concurs. 101 U. S. App. D. C. ——, 248 F. 2u 579. Ju ge 
Edgerton also files a separate dissent. 101 U. S. App. D. C. ——, 248 F. 2d 596. 
Judge Fahy files a dissenting opinion. 101 U. S. App. D. C. ——, 248 F. 2d 597. 


PRETTYMAN, Circuit Judge, with whom WILBUR K. MILLER, DANAHER 
and BASTIAN, Circuit Judges, concur: Appellant, Dr. Walter Briehl, applied in 
April, 1955, to the Department of State for renewal of a passport, stating his 
desire to attend an international psychoanalytic congress in Geneva and a 
World Mental Health Organization Congress in Istanbul. He was and is en- 
gaged in the practice of medicine, specializing in psychiatry. In prior years he 
had attended international meetings in this field. The Director of the Passport 
Office wrote him that “it would be helpful to the Department if you would 
furnish an affidavit setting forth whether you are now or ever have been a 
Communist, and explain your connections with” certain named organizations. 
Dr. Briehl’s attorney replied, saying in part: 

“My clients refuse to submit the affidavits your letters request. Your 
demands and the vague and formless standards of the passport regulations 
under which you purport to act are palpable violations of their Constitu- 
tional rights, including, but not limited to, the First, Fifth, Ninth and 
Tenth Amendments.” 

The attorney described Dr. and Mrs. Briehl’s professional interests and con- 
cluded by saying: “Demand is hereby made that passports as applied for by 
them be issued forthwith.” 


Thereupon the Director of the Passport Office wrote Dr. Briehl, saying in 
part: 

“IT regret to inform you that after careful consideration of your appli- 
cation for the renewal of passport facilities, the Department of State is 
obliged to disapprove your request tentatively on the ground that the grant- 

468 


THE RIGHT TO TRAVEL 469 


ing of such further passport facilities is precluded under the provisions of 
Section 51.135 of Title 22 of the Code of Federal Regulations. A copy of 
the pertinent Regulations is enclosed for your information. 

“In eases coming within the purview of the Regulations above referred 
to, it is the practice of the Department to inform the applicant of the rea- 
sons for the disapproval of his request for passport facilities insofar as the 
security regulations will permit. In your case it has been alleged that you 
were a Communist.” 

Dr. Briehl’s attorney replied in part: 

“[My clients] wish you to be advised that they do not choose to offer any 
evidence in support of their applications for passports unless and until they 
are confronted with the informers your letter states have furnished you 
with proof that they have been, are, or intend to engage in acts contrary to 
the national interests of this country.” 

Thereafter the attorney wrote several times demanding the issuance of the 
passports and “an evidentiary hearing’. An “informal” hearing was arranged. 
Dr. Briehl, his attorney, and two representatives of the State Department at- 
tended. The attorney made an extended statement, in the course of which he 
recounted the corresponuence, described Dr. Briehl’s purposes in seeking to go 
abroad, and made three points as follows: 

“Our first point, therefore is that medicine has nothing to do with politics 
and you may not introduce and confuse the issue of his right to practice medi- 
cine and his right to study, and his right to participate in conferences by 
injecting this issue of politics in connection with his travel abroad. When a 
physician has a legitimate purpose in going abroad as was stated here, all 
issues of political affiliations, past or present, definite or indefinite, good or 
bad, are irrelevant. That will be our first point. * * * My second point is 
that everyone has the right to travel regardless of political considerations. 
* * * Now we turn to the third point. * * * that you confront us with the 
evidence against Dr. Briehl. * * * It is up to the Department to support 
those allegations by evidence and witnesses which we can examine and con- 
front. * * * [WJe have a right to what the courts have now called a quasi- 
judicial hearing, * * * and * * * it is the Department’s job to prove not 
only the facts with respect to each of these allegations but it is the Depart- 
ment’s job to prove wherein each of these activities was wrong and wherein 
the activities were in violation of the laws of the United States.” 

The attorney later said: 
“* * * Dr. Briehl will not execute an affidavit of the kind you requested. He 
will not execute an affidavit with respect to past membership; he will not 
execute an affidavit with respect to present membership; he will not execute 
an affidavit with respect to future membership. And that does not apply 
only to the Communist Party situation, it applies to any political activities 
or associations or beliefs because those are things which we think are irrel- 
evant to the right of travel and particularly irrelevant, in fact, incredibly 
so, to the right of a physician to travel for the purposes indicated in the 
application for the passport renewal.” 
In response to a letter from Dr. Briehl’s attorney, counsel for the Board of 
Passport Appeals replied: 

“It is understood that you appeared with your client, Dr. Briehl, at a 
hearing in the Passport Office on Avgust 30, 1955. It is further understood 
that Dr. Briehl refused to execute an affidavit as to present or past mem- 
bership in the Communist Party, having been requested to do so by the 
Passport Office. The Board has not been advised of any further processing 
of this case under Section 51.137 of the Passport Regulations. 

“In these circumstances, the Board could not entertain an appeal from Dr. 
Briehl at this time. Your attention is invited to Sections 51.138 and 51.142 
(22 CFR) of the Passport Regulations, and Sections 51.156(2) and 51.147 
(22 CFR) of the Rules of the Board.” 

And a few days later the Passport Office wrote : 

“You will recall that during the recent informal hearing in which you 
represented Dr. Briehl, he refused to explain or deny the allegations con- 
cerning him. He also refused to submit an affidavit setting forth whether 
he was or ever had been a member of the Communist Party. 

“In view of the above, the Department knows of no further action which 
it can appropriately take in the case of Dr. Briehl.”’ 

Dr. Briehl filed a civil action in the District Court, naming the Secretary of 
State as defendant. He prayed for a judgment decreeing that he is entitled 
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to a passport under the statutes, that the passport regulations of the Secretary 
of State are invalid and illegal, and that the refusal to renew the passport was 
in violation of his (Briehl’s) rights under the Passport Act of 1926, the Con- 
stitution of the United States and the Declaration of Human Rights of the 
United Nations; enjoining the Secretary from continuing to deny the passport ; 
and directing him to renew the passport. 

The Secretary answered, and a motion and a cross motion for summary judg- 
ment were made, with supporting affidavits and exhibits. The court rendered 
a brief opinion, denied the plaintiff's motion, and granted the motion of the 
Secretary. 

In this court Dr. Briehl divides his argument into four main points: 

1. Appellant’s constitutional right to travel could not be conditioned upon 
his execution of a non-Communist affidavit or compliance with any other 
political test. 

2. Appellee’s regulations deprive appellant of procedural due process and 
the quasi-judicial hearing to which he is entitled under the recent decisions 
of this Court. 

3. The regulations are not authorized by statute, they conflict with the 
will of Congress and were invalidly promulgated. 

4. The Secretary has not made out a case against appellant, even under 
the Regulations. 

The arguments thus advanced involve consideration of six basic subjects. 


I 


The nature of the Communist movement. Dr. Briehl’s underlying premise, as 
shown by the statements we have quoted, is that Communist membership or 
affiliation is a matter of politics, an issue of political affiliation, a political con- 
sideration, a political test, and thus is subject to the same rules which apply 
to political beliefs generally. But it is not so. The Communist organization 
and program have long since passed beyond the area of mere politics and politi- 
cal opinion. All three branches of the Federal Government—the executive, the 
legislature, and the judiciary—have declared unequivocally that the Communist 
movement today is an international conspiracy aimed at world domination and 
a threat to the internal security of this country. The foreign policy and a large 
part of the fiscal policy of the Government are based upon that proposition. 

The Congress declared in 1950: 

“There exists a world Communist movement which, in its origins, its devel- 
opment, and its present practice, is a world-wide revolutionary movement 
whose purpose it is, by treachery, deceit, infiltration into other groups (gov- 
ernmental and otherwise), espionage, sabotage, terrorism, and any other 
means deemed necessary, to establish a Communist totalitarian dictatorship 
in the countries throughout the world through the medium of a world-wide 
Communist organization.’ * 

President Truman declared in 1950: ? 

“WHEREAS world conquest by communist imperialism is the goal of the 
forces of aggression that have been loosed upon the world ; and 

“WHERBAS, if the goal of communist imperialism were to be achieved 
the people of this country would no longer enjoy the full and rich life they 
have with God's help built for themselves and their children; they would 
no longer enjoy the blessings of the freedom of worshipping as they severally 
choose, the freedom of reading and listening to what they choose, the right 
of free speech including the right to criticize their Government, the right to 
choose those who conduct their Government, the right to engage freely in 
collective bargaining, the right to engage freely in their own business enter- 
prises, and the many other freedoms and rights which are a part of our 
way of life; * * *.’” 

In his Inaugural Address of January, 1957, President Eisenhower said: 

“The divisive force is international communism and the power that it 
controls. 

“The designs of that power, dark in purpose, are clear in practice. It 
strives to seal forever the fate of those it has enslaved. It strives to break 
the ties that unite the free. And it strives to capture—to exploit for its 


164 Stat. 987, 50 U. 8S. C. A. § 781 (1). 
2 Proc. No, 2914, 64 Stat. A454, 50 U. S. C. A. Appendix note preceding section 1. 
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own greater power—all forces of change in the world, especially the needs 
of the hungry and the hopes of the oppressed.” * 

In his State of the Union speech on January 10, 1957, the President had 
said: “The existence of a strongly armed imperialistic dictatorship poses a 
continuing threat to the free world’s and thus to our own Nation’s security and 
peace.”* He referred to “Communist persecution” and to “Soviet aggression”.® 

The Supreme Court has held valid and sufficient the findings of Congress * 
and the findings of a jury’ to the same import as the foregoing declarations. 
In Galvan v. Press the Court quoted the above-quoted congressional finding and 
said: “Certainly, we cannot say that this classification by Congress is so baseless 
as to be violative of due process and therefore beyond the power of Congress.” 
In American Communications Ass’n vy. Douds® the Court, balancing the interest 
of the public against a partial abridgement of speech, upheld the statutory 
requirement that a person must swear he is not a member of the Communist 
Party before he can avail himself or his organization of the processes of the 
Labor Board.” 

There exists in some quarters a dogged insistence that the Communist move- 
ment be treated as any other political organization. It is as though one argued 
that, since opiates and aspirin both possess medicinal properties, they must be 
subjected to the same permissions and restrictions. The fact is that opiates 
are to be and are regulated because of their own peculiar characteristics. And 
so is the Communist movement and its affiliates. It would be inexcusably naive 
for any court to declare in the present state of the world that adherence to the 
Communist cause is a mere matter of politics or political opinion. We shall 
treat the Communist movement according to what the Congress, the President, 
and the Supreme Court have declared it to be. 


Il 


The power of government in foreign affairs. Whatever may be the dispute— 
and it has been extended and intense—as to the division of this power as be- 
tween the President and the Congress, it seems settled beyond dispute that 
those two branches between them possess the totality of the power. In a long 
line of cases, beginning perhaps with Foster v. Neilson” and extending down 
to United States v. Curtiss-Wright Corp.,” United States v. Belmont,” Chicago 
& Southern Air Lines v. Waterman Corp.,“ and Ludecke v. Watkins,” the Supreme 
Court has laid down the rule that foreign affairs and decisions upon foreign 
policy are political matters entrusted by the Constitution to the political depart- 
ments of the Government, and that the judiciary has no partin them. Mr. Justice 
Jackson, writing for the Court in the Chicago & Southern Air Lines case, stated 
the proposition in succinct, quotable terms. He wrote: 

“The President, both as Commander-in-Chief and as the Nation’s organ for 
foreign affairs, has available intelligence services whose reports are not 
and ought not to be published to the world. It would be intolerable that 
courts, without the relevant information, should review and perhaps nullify 
actions of the Executive taken on information properly held secret. Nor 
can courts sit in camera in order to be taken into executive confidences. But 
even if courts could require full disclosure, the very nature of executive de- 
cisions as to foreign policy is political, not judicial. Such decisions are 
wholly confided by our Constitution to the political departments of the gov- 
ernment, Executive and Legislative. They are delicate, complex, and in- 
volve large elements of prophecy. They are and should be undertaken only 


2103 Cong. Rec. 729 (daily ed. Jan. 21, 1957). 
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5 Id. at 390. 

® Galvan v. Press, 347 U. S. 522, 74S. Ct. 737, 98 L. Ed. 911 (1954). 

7 Dennis v. United States, 341 U. 8. 494, 71 S. Ct. 857, 95 L. Ed. 1137 (1951). 

8 Supra note 6, 347 U. S. at page 529, 74S. Ct. 737. 

* 339 U. S. 382, 70S. Ct. 674, 94 L. Ed. 925 (1950). 

1 And see the opinion of Mr. Justice Jackson in American Communications Ass’n v. 
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112 Pet. 253, 27 U. S. 253, 7 L. Ed. 415 (1829). 

12299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936). 
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by those directly responsible to the people whose welfare they advance or 
imperil. They are decisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has long been held to belong 
in the domain of political power not subject to judicial intrusion or inquiry.” * 

The range of permissible judicial action in the case at bar is narrowed also 
by the fact that the Secretary is acting in the context of a national emergency. 
Only the President may declare an emergency; he has done so.” The existence 
of an emergency indisputably enhances both executive and legislative power.” 
The Secretary has acted pursuant to two acts of Congress,” which not only recog- 
nize the administrative function of the executive in this area but also delegate 
to the executive any rule-making power it may have lacked. Thus the Secretary’s 
acts are buttressed by the sovereign power to defend the nation. 

There are of course in any government formed upon a constitution residual 
areas within which the judicial branch may act in respect to a power even so un- 
fettered as is the executive power in foreign affairs. If the President were in 
gross defiance of constitutional limitations, or perhaps even of congressional pro- 
hibitions, the judiciary might act. The Supreme Court has also held” that, 
where the Secretary refused to issue a passport solely upon an erroneous finding 
of mixed law and fact (in that case citizenship), a decree precluding his denial 
on that ground could issue. 

It must be kept in mind that the power of the judiciary to inquire is vastly dif- 
ferent from its power to act. A court often has jurisdiction to determine whether 
it has jurisdiction. The books are full of cases in which the courts have ex- 
amined with meticulous care complaints alleging invalidity of executive action in 
foreign affairs. But seldom if ever have the courts found grounds to impose upon 
such executive action their own ideas of propriety or wisdom. So in the case at 
bar it is not suggested that the court could not entertain a complaint against the 
Secretary of State alleging the illegality of his action. The point is that having 
examined the allegations the court is without power to act save in a narrow and 
limited class of extraordinary circumstances. 

The inquiry in the case before us is whether the Secretary has so far violated 
constitutional prescriptions or specific congressional limitations as to cast his 
action outside the exceedingly broad boundaries within which he is free to act 
without judicial review.™ 

III 


The nature of a passport. In Urtetiqui v. D’Arbel ™ the Supreme Court said in 
1835 : 


“It is a document, which, from its nature and object, is addressed to foreign 
powers ; purporting only to be a request, that the bearer of it may pass safely 
and freely; and is to be considered rather in the character of a political 
document, by which the bearer is recognized, in foreign countries, as an 
American citizen; and which, by usage and the law of nations, is received 
as evidence of the fact.” * 
But, whatever may have been its nature in the past, the pertinent characteristic 
of a passport in the present controversy is that it is a requisite for going abroad. 
And thus it has become a tool with which the Department of State can prevent 
the presence of any American citizen in a foreign country. 

A statute,™ alluded to by the Supreme Court in Johnson v. Eisentrager,™ 
provides that, whenever the President learns that a citizen of the United States 
has been deprived of his liberty by any foreign government, he must demand the 
reasons and, if it appears the imprisonment is wrongful, demand release and 
use such means not amounting to war as are necessary to effectuate the release. 
So, while a passport as such does not bestow rights of protection which a citizen 
does not otherwise have, it does, as a permit to travel abroad, allow him to put 


16 Supra, 338 U. S. at page 111, 68 S. Ct. 431. Extensive discussions of the doctrines 
underlying the powers of the President are in the opinions in Youngstown Sheet & Tube Co. 
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himself in a position where he may invoke the protective power of this govern- 
ment. So one of the questions here is whether the Secretary may prevent an 
American with Communist affiliations from being in a place where political 
indiscretion might involve the United States Government in international compli- 
cations. 

The right to travel. The present dispute over passport denials is less than a 
decade old, but its antecedents are to be found deep in the history of Anglo- 
American law. The English sovereign had for many centuries a recognized 
right to prevent foreign travel and to recall subjects from abroad.” Late in the 
Eleventh Century Anselm, Archbishop of Canterbury, was forbidden by William 
Rufus, son of William the Conqueror, to go to Rome to receive the pallium from 
Pope Urban II.” The Magna Carta, as signed by John Lackland at Runnymede 
in 1215, deprived the King of the right to prevent foreign travel. However 
John died shortly afterward, and William Marshall, regent of Henry III, repub- 
lished the Charter without the guarantees of freedom of travel.” In the fol- 
lowing centuries the kings frequently exercised their prerogative, usually 
through the issuance of a writ Ne Eveat Regnum.” Parliament also exercised 
the prerogative by passing statutes which forbade foreign travel to certain 
classes ® or which recognized the right of the King to limit travel.” However 
the writ has gradually fallen into disuse. It is most unlikely that a writ Ne 
Exreat Regnum would issue in modern England, except in time of war.” This 
does not mean that an Englishman has an enforceable right to a passport.” 

The Articles of Confederation™ and the Constitution of the United States* 
clearly recognized the right of citizens to travel among the various states. But 
whether the liberty mentioned in the Fifth Amendment included liberty to 
leave this country and circulate among foreign nations was not so clear. A 
three-judge federal District Court recognized in 1952 that a citizen has at least 
a limited right to international travel. This court has since recognized that 
right.” However the existence of this limited right does not preclude the ex'st- 
ence in the sovereign of a right to limit travel. The Supreme Court has estab- 
lished the power of the Government to recall a person from abroad to appear in 
a lawsuit, an exercise of the same sort of control over movement available to the 
English sovereign through Ne Exreat Regnum. In Blackmer v. United States * 
the Court made the broad statement : 

“What in England was the prerogative of the sovereign in this respect, 
pertains under our constitutional system to the national authority which 
may be exercised by the Congress by virtue of the legislative power to 
prescribe the duties of the citizens of the United States.” 

While Blackmer refers to the power to limit foreign travel as being exercised 
by the Congress, the power is not solely congressional. In matters pertaining to 
war and emergency or to the foreign policy, the power may reside in the executive 
or in both branches jointly. Whatever the theoretical residence of such power, 
the power to limit travel has in fact been exercised through the cooperative efforts 
of Congress and the President. During the War of 1812 Congress forbad citizens 
to travel into enemy countries without passports.” During the Civil War pass- 
ports were required of all persons entering or leaving the country.” In 1861 
Secretary of State Seward ordered that “Until further notice, no person will be 
allowed to go abroad from a port of the United States without a passport either 
from this Department or countersigned by the Secretary of State”. This action 
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was taken by the executive branch on its own initiative, without the sanction of 
Congress. 

In 1856 Congress had granted the Secretary of State sole authority to issue 
passports.“ The Secretary was authorized to issue them “under such rules as 
the President shall designate and prescribe”. In 1918 Congress, leaving intact 
the broad discretion inherent in the words just quoted, gave the President power 
to make it unlawful to leave the country in time of war without a passport.” The 
President exercised this power by an appropriate proclamation.” The period 
between the two World Wars saw Congress reaffirm in the executive the broad 
discretion declared in the 1856 act, the new language being “may grant”. This 
was ina 1926 act which remains today the underpinning of congressionally-granted 
executive power in the field. That period also witnessed the codification in 
1938 of State Department passport regulations and their affirmation by executive 
order. 

The machinery which today enables the State Department to regulate travel 
through passport control began to take shape in June of 1941, when Congress “ 
amended the act of 1918“ to enable the President to make it a crime to leave 
the country without a passport, not only in time of war but also during the 
existence of the national emergency proclaimed by the President on May 27, 
1941.8 On November 14, 1941, President Roosevelt exercised the authority over 
entry and exit vested in him by the amendment.” President Truman declared 
the termination of that state of emergency on April 28, 1952.° But the termina- 
tion of the World War II emergency did not affect the Korean emergency, de- 
clared by President Truman on December 16, 1950." Consequently our nation 
has been in a ae state of emergency since May of 1941. 

By act of June 27, 1952," Congress declared : 

“Sec. 215. (a) When the United States is at war or during the existence 
of any national emergency proclaimed by the President, * * * and the Pres- 
ident shall find that the interests of the United States require that restric- 
tions and prohibitions in addition to those provided otherwise than by this 
section be imposed upon the departure of persons from and their entry into 
the United States, and shall make public proclamation thereof, * * * 


* * * * * * * 


“(b) * * * and while such proclamation is in force, it shall, except as 
otherwise provided by the President, and subject to such limitations and 
exceptions as the President may authorize and prescribe, be unlawful for 
any citizen of the United States to depart from or enter, or attempt to de- 
part from or enter, the United States unless he bears a valid passport.” 

This statute applies to any national emergency. It would appear that the 
Korean emergency, existing when the statute became law, made the section 
above quoted immediately operative. Any doubt on this score was removed 
by President Truman’s proclamation of January 17, 1953," specifically invoking 
the 1952 act. 

{1] Two conclusions emerge from this complex series of laws, proclamations 
and orders. First, it is forbidden to leave this country without a passport. This 
rule was specifically provided by the Congress in the 1952 act, by the President 
in Proclamation No. 3004," and by the Secretary in Section 53.1 of his Regula- 
tions. Second, it is within the power of the Secretary of State to refuse to 
issue a passport. This power is lodged in him by the act of 1926," as imple- 
mented in Section 124 of Executive Order No. 7856;" is both claimed by the 
Secretary in Sections 53.1-53.9 of the Regulations and exercised by him there- 
under ; and is reaffirmed by the President in Proclamation No. 3004. The restric- 
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tions of the 1952 act upon travel without a passport can be read intelligently only 
in the light of the Secretary’s long-recognized power to refuse a passport. 
Shortly after the passage of the 1952 act the Secretary issued additional 
regulations to govern the issuance of passports.” This was done pursuant to 
Executive Order No. 7856, supra, which specifically provided that the Secretary 
may make rules additional to the rules contained therein, so long as they are 
not inconsistent therewith. 
V 


[2] The regulations of the Department. The regulations which the Secretary 
promulgated provide in substance that, in order that persons who support 
the world Communist movement may not through the use of United States 
passports further the purposes of that movement, no passport shall be issued 
to persons who are members of the Communist Party or to certain others who 
are believed to engage in activities which will advance that movement; that a 
person whose application is tentatively denied under the foregoing will be notified 
in writing, including notice of the reasons as specifically as security considerations 
permit; that such person will be entitled to present his case informally to the 
Passport Division and to appear before a hearing officer with counsel; and that 
if the decision is adverse it shall be in writing with reasons and the applicant 
shall be entitled to appeal to the Board of Passport Appeals, where he will be 

accorded a hearing with counsel. The regulations provide: ” 
“Oath or affirmation by applicant as to membership in Communist Party. 
At any stage of the proceedings in the Passport Division or before the Board, 
if it is deemed necessary, the applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation, to a statement with re- 
spect to present or past membership in the Communist Party. If applicant 
states that he is a Communist, refusal of a passport in his case will be with- 

out further proceedings.”’ 

The substantive part of the regulations” provides that no passport shall be 
issued to certain described classes of persons. Roughly paraphrased those 
classes are (1) members of the Communist Party, (2) persons who have recently 
terminated Party membership under certain circumstances, (3) persons who 
support the Communist movement under certain circumstances, and (4) persons 
as to whom there is reason to believe they are going abroad for the purpose 
knowingly of advancing the Communist movement. We do not know from 
the record presently before us whether the Secretary would finally refuse a 
passport to Dr. Briehl if the matter were to progress to final decision, and we 
do not know in what proscribed class the Secretary might find Dr. Briehl upon 
the evidence before him if that evidence caused a refusal of the passport. And 
so we intimate no opinion upon the merits of Dr. Briehl’s application; we have 
no opinion upon that subject. But, since we must determine the validity of the 
procedural provisions of the regulations, we face the validity of the underlying 
substantive provisions. We think those regulations” are valid as regulations. 
The regulations in no way attempt to implement an unlimited discretion in the 
Secretary. They provide for peremptory denial of a passport under only one 
circumstance, admitted present membership in the Communist Party (Sec. 
51.142). Standards for denials upon other grounds are set up. That section 





e ar ads Reg. 8013 (1952), 22 C. F. R. §§ 51.135-51.143 (Supp. 1952). 
59 Thid. 

#22 C.F. R. § 51.142 (Supp. 1955). 

®. Id. § 51.135, reading in full text as follows: 

“Limitations on issuance of passports to persons supporting Communist movement. In 
order to promote the national interest by assuring that persons who support the world 
Communist movement of which the Communist Party is an integral unit may not, through 
use of United States passports, further the purposes of that movement, no passport, except 
one limited for direct and immediate return to the United States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who have recently termi- 
nated such membership under such circumstances as to warrant the conclusion—not other- 
wise rebutted by the evidence—that they continue to act in furtherance of the interests 
and under the discipline of the Communist Party ; 

“(b) Persons, regardless of the formal state of their affiliation with the Communist 
Party, who engage in activities which support the Communist movement under such cir- 
cumstances as to warrant the conclusion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of direction, domination, or control exer- 
cised over them by the Communist movement. 

“(c) Persons, regardless of the formal state of their affiliation with the Communist 
Party, as to whom there is reason to believe, on the balance of all the evidence, that they 
are going abroad to engage in activities which will advance the Communist movement for 
the + knowingly and wilfully of advancing that movement.” 

62 Tbid. 
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of the regulations (51.135) obviously contemplates findings upon facts. It uses 
such terms as “under such circumstances as to warrant the conclusion”, “not 
otherwise rebutted by the evidence’, and “on the balance of all the evidence”. 
Thus the regulations clearly require facts—revealed or unrevealed—and an 
evaluation of information. They do not provide for an unfettered discretion. 
Such provisions are the normal content of statutes or regulations which establish 
criteria for administrative action. Moreover, as we read the reguiations, they 
refer to knowing associations with Communism.” 

As we have pointed out, the Communist movement is, in the view of this Gov- 
ernment, an aggressive conspiracy potentially dangerous to this country. Travel 
abroad by members of or adherents to the Communist movement is obviously an 
easy method of communication between such persons or organizations in this 
country and the prime sources of Communist policy and program in the Soviet 
Union and its satellites. Once a person with a passport is out of this country, 
this Government has no control over where he goes. His travel is controlled en- 
tirely by whatever countries he thereafter wishes to leave and to enter. The 
Department of State has authority to refuse to facilitate that communication. 

In the second place, unless all the major foreign and fiscal policies of this 
Government, under two administrations of opposing political parties, have been 
a gigantic fraud, it is the unequivocal duty of the Department of State to prevent 
international incidents which might arouse hostile activities on the part of the 
Soviet Union or its satellites. To that end the Secretary may refuse to permit an 
adherent of the Communist movement, clothed with American citizenship, from 
being present in places where he may readily create incidents or may assert 
statutory rights to activity on the part of this Governments in his behalf. The 
Secretary may preclude potential matches from the international tinderbox. 

As is recognized throughout this opinion, consistently with the other opinions 
of this court in this field,“ the restrictions imposed by these regulations and the 
underlying statutes upon the right to travel are impingements upon that phase 
of liberty and indirectly upon the exercise of First Amendment rights. And so 
the problem in the case is once more the familiar problem of balancing private 
right against public requirement.” Our conclusion is reached by such a balancing. 
In the international situation of the present, the reasonable requirements of 
national security and interest and the delicate characteristics of foreign relations 
outweigh the needs or desires of an individual to travel, when the Secretary 
finds the facts to be such as to preclude grant of a passport under the regulation. 

[8] We therefore conclude that persons properly found to come within Section 
51.135 of the Regulations are not illegally denied any constitutional right if they 
are refused passports. 

{4] It is suggested to us that, since the Internal Security Act of 1950” made 
certain provisions pertaining to passports to members of registered Communist 
organizations, it preempted the field and rendered null all other statutes and reg- 
ulations relating to Communists and passports. Such a conclusion would have 
to be an inference; we find no specific provision to that effect. We think the in- 
ference is not supportable. The 1950 act made it unlawful for a member of a 
registered Communist organization to apply for a passport or to use one, and 
made it unlawful for any officer or employee of the United States to issue a pass- 
port to such a member. It prescribed penalties up to $10,000 fine and five years’ 
imprisonment for violation.” So the 1950 act relating to passports is a criminal 
statute. It applies to only a portion of the people to whom the Secretary's regu- 
lations apply, as is easily seen by reference to Section 51.135. Moreover the 1952 
statute, making it a crime for any person to leave the country without a passpert 
during an emergency, was passed after the 1950 act. The 1952 act continued in 
effect the system of travel control by passport denial employed since 1941. That 
fact compels the conclusion that the criminal sanctions of the 1950 act are in 
addition to, not to the exclusion of, that control. Passport regulations under the 
later act are not prohibited by the former. We think the 1950 act did not preempt 
the field in respect to passports and adherents to the Communist movement. 


* Wieman v. Updegraff, 344 U. S. 183, 73 S. Ct. 215. 97 L. Ed. 216 (1952). 

“EB. ¢., Shachtman vy. Dulles, supra note 37; Boudin v. Dulles, infra: Robeson v. Dulles, 
98 U. S. App. D.C. 313, 285 F. 2d 810 (1956). certiorari denied 352 U. S. 895. 77 S. Ct. 
131, 1 L. Ed. 2d 86 (1956) : Dulles v. Nathan, 96 U. S. App. D. C. 190, 225 F. 2d 29 (1955). 

® See American Communications Ass’n v. Douds, supra. 

® Sec, 6. 64 Stat. 993.50 U. S.C. A. § 785. 

®& Sec. 15, 64 Stat. 1002, 50 U. S.C. A. § 794. 
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VI 


[5, 6] The requirement for an affidavit. In the case at bar Dr. Briehl was ad- 
vised in writing that it had been alleged he was a Communist. He was required 
to admit or deny that allegation under oath before the proceeding on his appli- 
cation went further. Dr. Briehl urges, as we have seen, that he is entitled to 
be confronted with witnesses and evidence sustaining the Secretary’s suggestions 
of Communist affiliations. He says he is entitled to that revelation without first 
filing an affidavit in response to the suggestions. He says this is a requisite of 
due process. But our judicial process knows no such requirement. Our judicial 
process is that a party must plead before he is entitled to trial. There is nothing 
new or novel about that. Dr. Briehl says he is entitled to know his opponent's 
evidence before he pleads. Under the rules of civil procedure, if a defendant 
party does not plead, a default judgment is entered against him. We know of no 
reason why Dr. Briehl should not be required to admit or deny the Secretary’s 
allegations before he gets an evidentiary hearing. 

It is said that if Dr. Briehl should admit being a member of the Communist 
Party his application would thereupon promptly be denied, and therefore, it is 
said, no administrative remedy is really afforded him. But precisely the same 
thing happens to any party to a lawsuit. If he admits his opponent's allegations 
of fact he gets no evidentiary hearing; he gets an oral argument and perhaps a 
summary judgment against him. We know of no rule or doctrine that, if a 
party to a controversy admits adversary allegations of fact, the proceeding is 
void if no evidentiary hearing is thereafter afforded him. It is elementary that 
a party must raise an issue of fact in order to get a hearing on the facts. 

In National Council of American-Soviet Friendship v. Brownell,” we held, cit- 
ing several cases, that a party to an administrative proceding could not default 
and still continue to litgate. 

[7] Moreover Dr. Briehl is an applicant. There is nothing new or novel about 
requiring an applicant for a permit or a license to supply pertinent information 
under oath. Applicants for radio licenses and air route certificates must do so, 
and applicants for marriage licenses, voting privileges, and business permits 
must also. And, failing to supply the required data, the applicant cannot exercise 
his right. We know of no reason why an application for a passport should not 
be treated by the usual rules pertaining to applications. If Communist Party 
affiliations are pertinent to the Secretary’s decision upon the possible conse- 
quences or complications of an applicant’s presence in foreign countries or his 
roving about foreign areas in present world conditions, we see no reason why 
Communist affiliations should not be part of the data required by the application. 

Dr. Briehl complains that the evidence in respect to the allegations asserted in 
the Secretary’s advices to him may be in part confidential, and he argues that 
such possibility effectively nullifies the due process of the procedure. He seeks 
to bring the situation within the doctrine followed by the Ninth Circuit in Parker 
v. Lester,” that, if it be established in advance that a proffered administrative 
remedy will not afford due process, the remedy need not be pursued. It is true 
that a passport denial may be based upon confidential information. But due 
process of law is a term of variable content.” The necessity for secrecy in the 
conduct of foreign affairs has been asserted, seemingly without question, ever 
since President Washington refused to submit to the House of Representatives 
the documents relating to the Jay Treaty.” The Supreme Court said in the Cur- 
tiss-Wright case: ™ 

“The marked difference between foreign affairs and domestic affairs in 
this respect is recognized by both houses of Congress in the very form of 
their requisitions for information from the executive departments. In the 
case of every department except the Department of State, the resolution 
directs the official to furnish the information. In the case of the State 
Department, dealing with foreign affairs, the President is requested to fur- 
nish the information ‘if not incompatible with the public interest.’ A state- 
ment that to furnish the information is not compatible with the public 
interest rarely, if ever, is questioned.” 


8 1957, 100 U.S. Anp. D. C. 116, 243 F. 2d 222. 

6° 1955, 227 F. 2d 708. 

7 Moyer v. Peabody, 212 U. S. 78. 84, 29 S. Ct. 235, 53 L. Ed. 410 (1909); Federal 
Communications Comm. vy. WJR, 337 U. S. 265, 275, 69 S. Ct. 1097, 98 L. Ed. 1353 (1949), 

11 See United States v. Curtiss-Wright Corp., supra, 299 U. S. at page 320, 57 S. Ct. 
at page 2°1. 

721d., 299 U. S. at page 321, 57 S. Ct. at page 221. 
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And recognition of the necessity for secrecy in foreign affairs, coupled with a 
strong admonition to the judiciary against any attempts on its part to peer 
into or to unveil such confidential material, is contained in the Court’s opinion 
in the Chicago & Southern Air Lines case, from which we have quoted. That 
case concerned the right of an American company to do business abroad. That 
was a right of the applicant if he could meet the appropriate specifications. But 
the Supreme Court specifically and emphatically pointed out that the President 
could deny the application for secret and confidential reasons. We know of no 
reason why an individual’s right to travel abroad is to be treated by different con- 
stitutional standards than is his right to do business abroad. And we know of 
no reason why treatment of alleged Communist affiliation is to be put upon a 
preferred basis as compared with ordinary commercial infirmities or adverse 
Suggestions. 

Further justification for secrecy in a case of this type is supplied by the fact 
that the nation is in a state of national emergency, caused by the infiltration 
program of the Communist movement. During such an emergency cabinet of- 
ficers may be forced to act on the basis of information the publication of which is 
inconsistent with national security. When the Secretary of State avows that 
in the interest of national security he cannot spread certain information on an 
open record, and explains with as much particularity as possible the reasons why 
he cannot do so, courts must rely upon his integrity and accept his statement. 

We held in Boudin vy. Dulles ™ that, where a passport has been denied by the 
Secretary on the authority of a specific regulation, he (the Secretary) must 
make findings in writing responsive to the requirements of that regulation, and 
in such a case must state whether the findings are based on evidence openly 
produced or on secret information and, if the latter, “should explain with such 
particularity as in his judgment the circumstances permit the nature of the 
reasons why such information may not be disclosed.” We adhere to that ruling. 
We are of the view that due process in passport proceedings does not prevent 
the use of confidential information when foreign affairs or the national security is 
involved. 

In summary on this point we are of opinion that, if a person falls within 
one of the classes described in the regulations, the Secretary may refuse him 
a passport; and it follows that, if it be alleged he is in one of those classes and 
he refuses to admit or deny the allegation, the passport may be refused. 

From the foregoing basic considerations some conclusions are easily reached. 
We summarize. In the deliberate judgment of this Government the Communist 
movement is today a conspiracy for world domination sufficiently threatening 
to the security of this nation to justify the expenditure of billions of dollars 
every year to thwart its ambitions. Limitations and prohibitions upon leaving 
one’s country and traveling abroad have been enforced in periods of stress since 
time immemorial. It would be idle, if not ridiculous, in view of the absorption 
of the whole world in the problem of the Communist program and of the extent 
of the attention and activity of our own Government in that respect, for any 
court to say the present is not a period of stress in international affairs. The 
present limitations upon travel effectuated by passport control are authorized 
by statute and by presidential proclamation. They are, as we said in Shachtman 
v. Dulles,“ an impingement upon a natural right of a citizen to travel. But no 
right, even the right to life, is absolute, and so the inquiry must be whether the 
impingement is valid. Executive action in the field of foreign affairs has been 
clothed in secrecy since the foundation of the Republic, and the Supreme Court 
has invariably protected that secrecy and repeatedly warned the judiciary not 
to invade that realm of executive prerogative. The rule has been applied by 
the Court even where the matter involved was transportation over international 
routes. Requirements that one admit or deny an adversary’s allegations of fact 
before the right to an evidentiary bearing arises are elementary in judicial 
process; @ fortiori in quasi-judicial process. And requirements that an ap- 
plicant for a permit submit prescribed pertinent data as a prerequisite to con- 
sideration of his applocation are usual and valid in administrative procedure. 

[10] Analyzed to its underlying elements the critical problem in the case 
before us is simply whether the Secretary of State may decline to issue a pass- 
port to a person who refuses to admit or deny that he is a member of the Commu- 
nist Party. We think he may. Or to state the problem in different terms, it 
is whether membership in or adherence to the Communist Party is a valid sub- 


7398 U. S. App. D. C. 305, 235 F. 24 532 (1956). 
7% Supra note 37. 
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ject of inquiry prerequisite to the issuance of a passport under world conditions. 
We think it is. 

We are of opinion that the disputed regulations of the Secretary are valid 
and that Dr. Briehl did not qualify himself for a passport under them. The 
judgment of the District Court, granting the Secretary’s motion for summary 
judgment is 

Affirmed. 

WASHINGTON, Circuit Judge (concurring in the result). 

The record discloses a “tentative” refusal by the Passport Office to renew Dr. 
Briehl’s passport, and an official determination by that Office not to render a final 
decision on the matter because of Dr. Briehl’s refusal at his hearing to furnish 
an affidavit, as provided for in Section 51.142 of the Passport Regulations, “with 
respect to present or past membership in the Communist Party.” Unlike the 
applicant in Robeson v. Dulles, 98 U. S. App. D. C. 313, 235 F. 2d 810, certiorari 
denied, 1956, 352 U. 8. 895, 77 S. Ct. 181, 1 L. Ed. 2d 86, the appellant in this case 
has pursued the administrative and judicial steps open to him to raise the ques- 
tion whether the Secretary of State may validly require such an affidavit as a 
condition precedent to the rendering of a final decision. That question must now 
be decided. 

The Secretary seeks to uphold his power to elicit information as to Communist 
Party membership as a procedure incident to the substantive power to restrict 
foreign travel through passport denial. Affidavit requirements of this sort are 
ordinarily valid if the information elicited is relevant to the exercise of a valid 
power. Cf. Garner V. Board of Public Works, 1951, 341 U. S. 716, 71 S. Ct. 909, 
95 L. Ed. 1317. Implicit in the decisions of this court is the holding that the 
Secretary possesses a substantial measure of authority to restrict travel by pass- 
port denial.? While the precise extent of that authority is still in process of being 
defined, Congress has not been silent or inactive. In the 1941 travel control 
statute, 8 U. 8. C. A. § 1185, Congress provided, in substance, that when the Presi- 
dent has proclaimed a national emergency and when he has found that the in- 
terests of the United States require additional restrictions on the departure of 
persons from the United States, it shall be unlawful for a citizen to leave the 
country without a valid passport. As Judge Prettyman points out, this statute 
has become operative. I read it as having been intended to authorize the Secre- 
tary to control, by passport denial, the travel of those whose journeying abroad 
is reasonably found to be contrary to the interests of the United States. 

In the Internal Security Act of 1950, Congress made the following legislative 
finding, whose validity today can hardly be subject to challenge: 

“Due to the nature and scope of the world Communist movement, with 
the existence of affiliated constituent elements working toward common 
objectives in various countries of the world, travel of Communist members, 
representatives, and agents from country to country facilitates communi- 
cation and is a prerequisite for the carrying on of activities to further the 
purpose of the Communist movement.” 50 U.S.C. A. § 781 (8). 

Congress implemented that finding by Section 6 of the Internal Security Act, 
50 U. S. C. A. § 785, a provision which the framers of the Act no doubt thought 
would come into effect at a much earlier date than in fact has proved possible. 
sut the congressional finding remains as an admonition to the executive branch 
to use its authority in all lawful ways to control the “travel of Communist 
members, representatives, and agents” so as not to facilitate communication 
or otherwise “further the purposes of the Communist movement.” Therefore, 
I have no doubt that the Secretary has the power—in some cases at least—to 
deny passports on grounds to which past or present membership in the Com- 
munist Party “may prove relevant.” Garner, supra, 341 U. 8S. at page 720, 71 
S. Ct. at page 912. 

It must be admitted, I think, that the affidavit requirement does infringe 
Dr. Briehl’s interest in maintaining privacy and upon interests protected by the 


1 When the Supreme Court in Garner determined that the state agency may properly 
elicit from city employees information “that may prove relevant to their fitness and 
suitability for the public service.” 341 U. S. at page 720, 71 8S. Ct. at page 912, it 
apparently assumed the proposition that the state agency had power to bar from employ- 
ment those who are not fit or suitable for the public service. 

2See Shachtman v. Dulles, 1955, 96 U. S. App. D. C. 287, 225 F. 2d 938; Boudin v. 
Dulles, 1956, 98 U. S. App. D. C. 305, 235 F. 2d 5382; Dayton v. Dulles, 1956, 99 U. 8S. 
App. D. C. 47, 237 F. 2d 43; cf. Kraus v. Dulles, 1956, 98 U. S. App. D. C. 343, 235 F. 2d 
840. The highly restrictive position taken by Judge Bazelon in his learned dissent is 
opposed to the spirit if not the letter of these decisions. But it may be agreed that further 
congressional action in the passport field would be very desirable. 
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First Amendment.* But if the interests of the public are also involved, the 
problem is “to determine which of these two conflicting interests demands the 
greater protection under the particular circumstances presented.” American 
Communications Ass’n v. Douds, supra, 339 U. S. at page 399, 70 S. Ct. at page 
684. The information as to Communist Party membership is asked for in con- 
nection with a passport application and might prove relevant to a valid denial 
of a passport. Under all the circumstances, it seems clear that the benefit to 
the public order, in having information of this sort available to the Secretary 
to enable him to exercise his lawful authority, substantially outbalances any 
abridgement of individual interests that may result. As Mr. Justice Murphy 
observed, concurring in West Virginia State Board of Education v. Barnette, 
1943, 319 U. S. 624, 645, 63 S. Ct. 1178, 1188, 87 L. Ed. 1628: “The right of 
freedom of thought and of religion as guaranteed by the Constitution against 
State action includes both the right ot speak freely and the right to refrain 
from speaking at all, except insofar as essential operations of government 
require it for the preservation of an orderly society,—as in the case of com- 
pulsion to give evidence in court.” (Emphasis supplied.) In the exercise of his 
powers over the granting or withholding of passports, the Secretary is similarly 
entitled to relevant information. 

For these reasons, I find no infirmity in the statutory and regulatory system 
which authorizes the Secretary to withhold a passport from any person who, 
by refusing to furnish the required affidavit, fails to complete his application.‘ 
Appellant has not suggested any reason or rule of law that would require a 
governmental agency to proceed to hear and determine on its merits the claim 
of a person seeking to exercise a right or privilege, when the claimant declines 
to file a complete application, as required by statute or by a regulation having— 
like the present one—the force of law.® Surely if a person desiring to vote 
declines to answer a question which may prove relevant to a valid ground of 
denial—such as his age, or where and when he last voted—an election boa:d 
may thereupon refuse to permit him to vote until the question is answered, and 
need not make a considered determination that in fact he is ineligible. And 
even if the decision to deny a right could be said to require an exercise of 
discretion, I do not see why the decision-maker must act in spite of the fact 
that he has not received answers to relevant questions which were properly 
asked, and which may provide information necessary for a proper decision. 

It is important to bear in mind the distinction, which the Supreme Court 
pointed out in Konigsberg v. State Bar of California, 1957, 353 U. S. 252, 77 
S. Ct. 722, 1 L. Ed. 2d 810, between the two courses of governmental action that 
can follow a refusal to answer a particular question propounded by a govern- 
ment agency. In Konigsberg, an adverse inference was drawn from a refusal 
to answer, and governmental action—denial of bar membership—was based in 
part on this infe:ence. The Court held the inference to be unreasonable, since 
the refusal appeared to be based on a good faith reliance on a constitutional 
privilege and therefore would not necessarily give rise to the adverse inference 
which the State had drawn. On the other hand, in the case at bar, no adverse 
inference was drawn from a refusal to answer. Here the government agency 
asserted its right to have certain information which was relevant to the exercise 
of valid authority, and declared in advance that it would not proceed until the 
information was forthcoming. This is precisely the sort of situation which the 
Court in Konigsberg contrasted with the inference-drawing approach that had 
been used there. As to this situation, the Court indicated that a serious First 
Amendment question would be raised, as has been recognized in this opinion, 
and that there would be a question of fairness if the applicant were not warned 





2 See American Communications Ass’n v. Douds, 1950, 339 U. S. 382, 402, 70 S. Ct. 674; 
see also United States v. Rumely, 1953, 345 U. S. 41, 56, 73 S. Ct. 543, 97 L. Ed. 770. 

#22 U. S. C. A. § 213 requires every gem og: applicant to furnish under oath an appli- 
eation containing ‘fa true recital of each and every matter of fact which may be required 
by law or by any rules authorized by law.” See also 22 C. F. R. 51.14. Section 51.142 of 
the regulations authorizes the affidavit, and Section 51.74 specifies that the affidavit 
“shall be considered as, and become, a part of the application.” 

5 The thrust of appellant’s argument is that the issuance of a passport is being unlaw- 
fully conditioned upon the requirement of a “test oath.” But as the Supreme Court 
pointed out in Garner, supra, entirely different issues are raised by a requirement that 
certain conduct or affiliation be denied under oath, and by a requirement that information 
“with respect to” a stated subject matter be given. 
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of the consequence of failure to answer. Here the regulations plainly indicate 
the result of a refusal to answer. 

At this stage we are concerned only with a request for identification of 
affiliation vel non, unaccompanied by any direct penalty stemming from such 
identification. “No doubt issues like those now before us cannot be completely 
severed from the political and emotional context out of which they emerge. For 
that very reason adjudication touching such matters should not go one whit 
beyond the immediate issues requiring decision.” American Communications 
Ass’n v. Douds, supra, 339 U. S. at page 416, 70 8. Ct. at page 693 (Frankfurter, 
J., concurring in part). The question whether past or present membership in 
the Communist Party is in itself sufficient to support denial of a passport is not 
before us: there has not here been a denial based on such membership.“ 

It is also unnecessary and inappropriate for us to decide such questions as 
whether the Secretary’s regulations are in every particular valid, whether he is 
justified in using confidential information, whether he must always hold a 
hearing, and the like. We need not in the present case attempt fully to define 
the scope of the Secretary’s power, or that of the courts. We should do no more 
than decide the question actually before us. 

BAZELON, Circuit Judge, with whom EDGERTON, Chief Judge, concurs 
(dissenting). 

The Secretary of State says his regulations, pursuant to which he denies 
passports to persons who “support the Communist movement,” are a valid ex- 
ercise of discretion delegated to him by the President. I think they are invalid 
because (1) the President did not undertake to delegate the discretion the Secre- 
tary claims and (2) the President himself did not have this discretion. 

For many years the Secretary of State has claimed an unlimited discretion to 
deny passports. During the greater part of our history, when a passport was 
merely a comfort to the traveller, but not a necessity,’ his claim went unchal- 
lenved. Since 1941, however, a passport has been a travel necessity,® and when 
the Secretary began denying or revoking passports on such grounds as “activities 
contrary to the best interests of the United States,” or Communist membership 
or support, applicants turned to the courts for relief.* 

Bauer v. Acheson, D. C. 1952, 106 F. Supp. 445, was the first reported case. 
There the Secretary based his authority on the President's inherent foreign 
relations power, and on the provision of 22 U. S. C. A. § 211a that the Secretary 
“may grant * * * passports * * * under such rules as the President shall desig- 
nate and prescribe * * *.” The court held there was no authority to refuse or 
revoke a passport without notice and hearing. Less than two months later and 
presumably as a result of that decision, the Secretary promulgated the regula- 
tions now before us, declaring Communist supporters ineligible for passports and 


6 See Garner, supra 341 U. S. at page 720, 71 S. Ct. at page 912: “The affidavit raises 
the issue whether the City of Los Angeles is constitutionally forbidden to require that its 
employees disclose their past or present membership in the Communist Party * * *, 
Not before ua is the question whether the city may determine that an employee’s disclosure 
of such political affiliation justifies his discharge.” (Emphasis supplied.) 

1 See 3 Hackworth, Digest of International Law § 268 (1942). 

2Shachtman vy. Dulles, 1955, 96 U. S. App. D. C. 287, 289-290, 225 F. 2d 988, 940-941. 

8 Actually the first requirement of a passport for travel was during World War I. 
Act of May 22, 1918, 40 Stat. 559, 22 U. S. C. A. §§ 223-226b, Proclamation No. 1473, 
Aug. 8, 1918, 40 Stat. 1829. These controls expired March 3, 1921. Pub. Res. No. 64, 
41 Stat. 1859. By Act of June 21, 1941, 55 Stat. 252, 22 U. S. C. A. § 223, Congress 
amended the 1918 Act to apply during a proclaimed emergency and, on Nocember 14, 1941, 
the President issued Proclamation No. 2528, 55 Stat. 1696, U. S. Code Cong. Service 1941, 
p. 8838, restoring travel controls which have remained in effect since then. The 1941 
statute was replaced by § 215 of the Immigration and Nationality Act of 1952, 66 Stat. 190, 
8 U.S. C. A. § 1185, and on January 17, 1953, the revised statutory authority was invoked 
by Proclamation No. 3004, 67 Stat. C31, U. S. Code Cong. and Adm. News 1953, p. 915. 

In addition to being legally required as an exit permit, a passport has become a practical 
necessity because foreign countries have increasingly been requiring it as a condition to 
entry. See Shachtman y. Dulles, 96 U. S. App. D. C. at page 290, 225 F. 2d at page 941; 
Bauer v. rent ove D. C., 1952, 106 F. Supp. 445, 451; Comment, 61 Yale L. J., infra note 
28, at pages 171-172. 

* See, for example, Bauer v. Acheson, supra note 3; Dulles v. Nathan, 1955, 96 U. S. App. 
D. C. 190, 225 F. 2d 29; Shachtman v. Dulles, supra note 2: Boudin vy. Dulles, 1956, 98 
U. S. App. D. C. 305, 235 F. 2d 582; Robeson v. Dulles, 1956, 98 U. S. App. D. C. 313, 235 
F. 2d 810, certiorari dnied, 1956, 352 U. S. 895, 77 S. Ct. 131, 1 L. Ed. 2d 86; Dayton v. 
Dulles, 1956, 99 U. S. App. D. C. 47, 237 F. 2d 43. 
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establishing a notice and hearing procedure.’ Until then, the only substantive 
passport qualification ever imposed by any statute * or regulation was citizenship." 

As authority for his new regulations, the Secretary relied on 22 U. S. C. A. 
§ 211a,* the same statute he had relied on in Bauer. He continued this reliance 
in later cases. In the present case he says: “In the light of the broad language 
of this statute, there is no occasion here to determine whether the President’s 
plenary executive power over foreign affairs in itself furnishes sufficient authority 
to the Secretary to deny passports to American citizens in accordance with the 
reasonable standards prescribed by him.”*® But he adds that “if some additional 
source of authority were needed, it is supplied by the travel control statutes which 
Congress has repeatedly enacted”;” and “the language of the [travel control] 
statute makes it plain that during [a proclaimed emergency] this authorization 
becomes incorporated, in effect, into § 211a itself.” 

But in Stewart v. Dulles, 100 U. S. App. D. C. , 248 F. 2d 602, briefed and 
argued after the present case and now awaiting decision, the Secretary conceded 
that § 211a “confers no substantive power,” and he ‘“assume[d]” that he “had no 
authority to impose this kind of direct restraint upon travel.” “It was for this 
very reason,” he said, “that Congress enacted what is now 8 U. 8. C. A. § 1185, 
authorizing the President, in times of war or national emergency, to use his 
inherent powers in the field of passport issuance as a means of directly control- 
ling the travel of citizens.” The argument now is that (1) 22 U. S.C. A. §2lla 
and the inherent executive power, though ineffective to control travel, give the 
Secretary discretion as to passport issuance; and (2) under 8 U.S. C, A. § 1185, 
upon proclamation of an emergency by the President, any person to whom the 
Secretary, in his discretion, refuses a passport, may not leave the country. Thus, 
the Secretary claims that Congress has delegated to him, through the President, 
the power to establish categories of persons ineligible to leave the country. 





THE CLAIMED DELEGATION 


The authority conferred on the President by 22 U. 8. C. A. § 211a was exercised 
through Executive Order No. 7856, on March 31, 19388.% The Executive Order 
designated only one general category of passport eligibility, that created by 22 
U. S. C. A. § 212, namely, persons who are citizens of the United States. 22 
C. F. R. § 51.2 (1949). Beyond that, the order confined itself to specifying the 
formal requirements of the passport application (e. g., the type and size of 
photographs to be attached), id., § 51.28q, and the evidence of citizenship to be 
furnished, and providing for amendment, renewal and extension of passports and 
specifying the fees to be collected. In addition, it authorized the Secretary of 
State, “in his discretion to refuse to issue a passport * * *” and “to make regu- 
lations * * * additional to the rules in this part and not inconsistent there- 
with.” Id., §§ 51.75,, 51.77. Pursuant to this latter authority, the Secretary, on 
the day of the President’s order, issued Departmental Order 749, promulgating 


the Department’s regulations, consisting merely of procedural implementation of 
the President’s rules.” 


The regulations in question in the present case, which the Secretary added four 
years later and after the Bauer decision, were the first attempt, by regulations 
issued under 22 U. 8S. C. A. § 21la, to affect anything more than procedure or 


517 Fed. Reg. 8013, Sept. 4, 1952, 22 C. F. R. §§ 51.135-—51.143 (1957 Supp.). 

* Section 6 of the Internal Security Act of 1950, 64 Stat. 993, 50 U. S. C. A. § 785, which 
makes it a crime for a “member of [a Communist] organization” to apply for or use a 
passport, is inoperative until such an organization has registered or been finally ordered 
to do so. Neither of these events has occurred. Communist Party v. Subversive Activities 
Control Board, 1956, 351 U. S. 115, 76 S. Ct. 663, 100 L. Ed. 1003, reversing, 1954, 96 
U. S. App. D. C. 66, 223 F. 2d 531. 

7™The Act of May 30, 1866, 14 Stat. 54, disqualified noncitizens. By Act of June 14, 
1902, 32 Stat. 386, the law was amended to disqualify persons not owing allegiance to the 
United States, “whether citizens or not.”” The amendment was designed to cover citizens 
of Puerto Rico, Hawaii, and the Philippines. 35 Cong. Rec. 5697-99, 6588—89, 57th Cong., 
1st Sess. (1902). The statute is now codified as 22 U. S. C. A. § 212. For convenience, 
the class of eligibles will be referred to herein as “citizens.” 

822 C. F. R. p. 98 (1957 Supp.) ; 17 Fed. Reg. 8013. 

® See also the Secretary’s brief in Boudin v. Dulles, supra note 4, at p. 16. 

10 Supra note 3. 

113 Fed. Reg. 799, 22 C. F. R. §§ 51.1-51.77 (1949). 

222 C. F. R. §§ 51.101—51.134 (1949); and see source note at p. 103. “A study of 
the executive order and the departmental order indicates that the chief element in the 
discretion exercised by the Secretary of State concerned the type of proof required to 
establish citizenship or allegiance.” Note, 41 Geo. L. J., infra note 28, at 76. 
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form.“ In view of the purely procedural nature of the President’s rules, his ac- 
companying grant to the Secretary of authority to make “additional * * * and 
not inconsistent” regulations confers no power to create substantive disqualifica- 
tions. 

Nor did the President’s Proclamation No. 3004,“ making operative the travel 
control provision of 8 U. 8. C. A. § 1185, give the Secretary this authority. Sec- 
tion 1185 prohibits departure from the United States without a valid passport 
during a proclaimed emergency, ‘except as otherwise provided by the President 
and subject to such limitations and exceptions as the President may authorize 
and prescribe * * *.” When the proclamation was issued, regulations exist- 
ing under an earlier proclamation were in force, providing generally that no 
person could enter or leave the country without a valid passport, except for 
travel to and from certain countries. 22 C. F. R. §§ 53.1-53.9 (1949). Procla- 
mation No. 3004 did not undertake to grant power to the Secretary to control 
travel by establishing additional categories of passport ineligibility. It merely 
declared that departure and entry would be subject to the already established 
travel control regulations, 22 C. F. R. §§ 53.1-53.9, referring to them specifi- 
cally and incorporating them into the proclamation.” It added an authoriza- 
tion to the Secretary “to revoke, modify or amend such regulations as he may 
find the interests of the United States to require.” This authorization, like 
the authorization of Executive Order No. 7856 to issue “additional” passport 
regulations, must be read in its context. Thus read, it grants the Secretary 
discretion of the type already exercised in his existing travel control regulations, 
namely, to determine which parts of the world can be visited by Americans only 
if they have passports, but not to determine which Americans are to receive 
passports. 

Thus neither Executive Order No. 7856, which confers upon the Secretary 
authority received by the President under 22 U. 8S. C. A. § 211la, nor Proclama- 
tion No. 3004, which confers upon the Secretary authority the President holds 
under 8 U. S. C. A. § 1185, undertakes to delegate to the Secretary any power to 
create substantive passport disqualifications. 

Nor could the President delegate such power, for neither statute conferred it 
upon him. 


II. THE PRESIDENT’S STATUTORY POWER 
A. THE PASSPORT STATUTES DO NOT PURPORT TO CONFER THE POWER HERE CLAIMED 


Section 211a of 22 U. 8S. C. A. says nothing about categories of ineligibility. 
Indeed, the Secretary concedes that the purpose of the Act of August 18, 1856,” 
from which § 21la derives, was to prohibit passport issuance by anyone other 
than the Secretary of State. Nothing in the legislative history of the 1856 statute 
suggests that the words “may grant and issue” confer power to set up substantive 
categories of ineligibility. From the little that history reveals, it appears that 
the purpose of Congress was merely to control the procedure of passport issuance.” 
Fairly read § 211la grants the Executive only such discretion as may be necessary 
for elaborating a procedure for issuing passports, e. g., as to the type and quantum 
of evidence of citizenship.* And so the statute was read by our Presidents in 
former times.” 

Nor did 8 U. 8. C. A. § 1185 authorize the President to create such substantive 
passport disqualifications as are contained in the regulations before us. Sub- 
section (a) of § 1185 did not purport to give the President power to establish 
criteria for restricting anyone’s right to travel. It merely authorized him to 
invoke restrictions set forth in the statute if he found that ‘those provided other- 
wise than by this section” were inadequate to protect the public safety. More- 


13 See Department of State, The American Passport, ch. IV (1898); Exec. Order No. 
654, June 13, 1907 ; Exec. Order No. 4359—A, Dec. 19, 1925; Exec. Order No. 4382—A, Feb. 
12, 1926; Exec. Order No. 4488, Aug. 3, 1926; Exec. Order No. 5860, June 22, 1932; Exec. 
Order No. 6650, March 23, 1934. 

14 Supra note 3. 

16 The regulations involved in this case, which were also in existence when the proclama- 
tion was issued, were not referred to directly or indirectly. 

#611 Stat. 60: reenacted in substantially the same form by the Act of July 3, 1926, 
e. 772, §1, 44 Stat. 887. The language of the original act was “shall be authorized to 
grant” rather than ‘‘may grant,” but the effect is the same. 

7 Comment, 23 U. Chi. L. Rev., infra note 28, at 272 n. 25; Doman, A. Comparative 
Analysis: Do Citizens Have the Right to Travel, 43 A. B. A. J. 307, 308 (1957). 

% The original 1856 Act, 11 Stat. 60, combined the present § 21la with the present 
§ 212 which disqualifies non-citizens. 

1” Supra note 13. 
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over, when the Act was first adopted in 1918 and when it was reenacted in 1941.” 
there were no restrictions on citizens’ travel “provided otherwise than by this 
section.” What Congress had in mind, therefore, in § 1185 (a), was the problem 
of movement of aliens, not citizens. And Congress set forth, in subparagraphs 
(1) through (7) of subsection (a), a system of exit and entry permits to control 
movements of aliens. 

It is subsection (b) of § 1185 which is relevant to citizens. That subsection 
provided that, upon issuance of the President’s proclamation, “it shall, except 
as otherwise provided by the President, and subject to such limitations and 
exceptions as the President may authorize and prescribe, be unlawful for any 
citizen to depart from or enter, or attempt to depart from or enter, the United 
States unless he bears a valid passport.” Thus citizens were forbidden to travel 
without passports, but the President was authorized to establish conditions and 
exceptions to this prohibition. But the subsection did not authorize the President 
to decide which categories of citizens might receive passports. 

Though neither 22 U. S. C. A. §21la nor 8 U. 8. C. A. § 1185 explicitly confers 
the authority the Secretary claims, he urges us to read them through a wide lens 
and find in them a congressional intent to authorize his regulations. His con- 
tention comes to this, that Congress has by implication, though not expressly, 
authorized the Executive to decide which Americans shall be confined within our 
boundaries. In my opinion such an intention may not be read into the statutes 
because (1) it would conflict with other expressions of congressional policy and 
(2) it would raise grave constitutional doubts. 


B. THE SECRETARY’S READING OF THE STATUTES CONFLICTS WITH CONGRESSIONAL 
POLICY 


Almost a century ago, Congress declared that “the right of expatriation 
is a natural and inherent right of all people, indispensable to the enjoyment 
of the rights of life, liberty, and the pursuit of happiness,” and decreed that 
“any declaration, instruction, opinion, order, or decision of any officers of this 
government which denies, restricts, impairs, or questions the right of expatria- 
tion, is hereby declared inconsistent with the fundamental principles of this gov- 
ernment.” 15 Stat. 223-224 (1868), R. S. § 1999, 8 U. S. C. § 800 (1940). Al- 
though designed to apply especially to the rights of immigrants to shed their 
foreign nationalities, that Act of Congress “is also broad enough to cover, and 
does cover, the corresponding natural and inherent right of American citi- 
zens to expatriate themselves.” Savorgnan v. United States, 1950, 338 U. S. 491, 
498 note 11, 70 S. Ct. 292, 296, 94 L. Ed. 287. The Supreme Court has held 
that the Citizenship Act of 1907 and the Nationality Act of 1940 “are to be read 
in the light of the declaration of policy favoring freedom of expatriation which 
stands unrepealed.” Id., 338 U. S. at pages 498-499, 70 S. Ct. at page 296. 
That same light, I think, illuminates 22 U. S. C. A. § 21la and 8 U.S. C. A. 
§ 1185. Since expatriation is today impossible without leaving the country,” 
the policy expressed by Congress in 1868 and never repealed precludes a reading 
of the passport and travel control statutes which would permit the Secretary 
of State to prevent citizens from leaving. 

The Secretary’s construction of the statutes would impinge also upon the 
Internal Security Act of 1950.% Congress there made it unlawful for a mem- 
ber of a Communist organization to apply for or use a passport, but only 
after such organization has registered under the Act or has been finally ordered 
to do so. Neither of those events has occurred.” Moreover, the prohibition 
was circumscribed by procedural safeguards not found in the Secretary’s “Com- 
munist supporter” regulations involved here, and it was substantively limited 
to “members” of the proscribed organization, whereas the Secretary’s regulations 
apply “regardless of the formal state of [the applicant’s] affiliation with the 


2 — note 3. 
"1This act, though no longer included in the United States Code, has not been repealed 


8. Ct 202. in effect. Savorgnan v. United States, 1950, 3388 U. S. 491, 498-499, 70 


22 See also op. cit. supra note 1, R: 1638. 
28 U. S.C. A. §§ 1481 and 14 3; Savorgnan v. United States, 338 U. S. at page 503, 
70 S. Ct. at page 298. 
* Supra note 6. 
*% Ibid. 
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Communist party * * *.”* These declarations of congressional policy 
make it unlikely that by other statutes Congress intended to authorize a 
different policy.” ‘The legislative process is especially qualified and the ad- 
ministrative process is especially unfit for the determination of major policies 
that depend more upon emotional bent and political instincts than upon investi- 
gation, hearing and analysis.” Davis, Administrative Law 57 (1951). 

I would not construe the statutes as conferring upon the Secretary by impli- 
cation broad powers which they do not explicitly confer, United States v. Min- 
ker, 1956, 350 U. S. 179, 190, 76 S. Ct. 281, 100 L. Ed. 185, especially when serious 
restraints on liberty are entailed. Ex parte Endo, 1944, 323 U. 8. 283, 299-300, 
65 S. Ct. 208, 89 L. Ed. 243. 


Cc. THE SECRETARY’S READING OF THE PASSPORT STATUTES IS CONSTITUTIONALLY 
DOUBTFUL 


The broad construction the Secretary would have us place on the passport 
statutes would raise grave constitutional doubts.” Statutes must be construed 
narrowly if to do so avoids a serious constitutional question. United States v. 
Rumely, 1953, 345 U. S. 41, 46, 73 S. Ct. 543, 97 L. Ed. 770; United States v. 
Witkovich, 353 U. 8. 194, 77 S. Ct. 779, I L. Ed. 2d 765. 

We recognized in Shachtman that the individual’s right to travel is a natural 
right protected by the Constitution.” Since denial of a passport now abridges 
that right, passport applicants are entitled to both the procedural” and substan- 
tive™ safeguards of the Fifth Amendment. The broad interpretation urged by 
the Secretary would require us to decide whether it is consistent with due proc- 
ess of law, and with First Amendment rights,” to deprive an individual of so 
large a part of his liberty under the standards and procedures the Secretary 
employs; and whether, if Congress possesses such power, it may validly delegate 
to the Secretary or the President a “discretion * * * unconfined and vagrant 
* * * [not]canalized within banks that keep it from overflowing.” * 

The word “Communist” is not an incantation subverting at a stroke our Con- 
stitution and all our cherished liberties. If today the threat of Communism 
justifies confining within our boundaries any citizen who will not swear that he 


%In the last session of Congress, legislation was introduced by Representative Walter, 
which would have amended the Administrative Procedure Act, 5 U. S. C. A. § 1001 et seq. 
to provide for a passport review procedure and would have denied passports to persons under 
Communist discipline in much the fashion now employed by the State Department. The 
aa in committee. H. R. 9991, 102 Cong. Rec. 4266, 84th Cong., 2d Sess., March 15, 

27 See Note, 41 Geo. L. J., infra note 28, at page 89. 

* Comment, The Passport Puzzle, 23 U. Chi. L. Rev. 260 (1956); Note, Passports and 
Freedom of Travel: The Conflict of a Right and a Privilege, 41 Geo. L. J. 63, 88 (1952); 
*Note, “Passport Denied”: State Department Practice and Due Process, 3 Stan. L. Rev. 
312 (1951) ; Parker, The Right to Go Abroad: To Have and to Hold a Passport, 40 Va. L. 
Rey. 858, 870 (1954) ; Passport Refusals for Political Reasons: Constitutional Issues and 
Judicial Review, 61 Yale L. J. 171 (1952). 

"96 U. S. App. D. C. at page 290, 225 F. 2d at page 941. See also Williams v. Fears, 
1900, 179 U. S. 270, 274, 21 S. Ct. 128, 130, 45 L. Ed. 186, referring to “freedom of egress 
from the state.” 

* Dayton v. Dulles, supra note 4; Boudin v. Dulles, supra note 4; Bauer v. Acheson, 
supra note 3; see also Dulles v. Nathan, supra note 4, remanding Nathan v. Dulles, D. C. 
ae 129 F. Supp. 951, for vacation of judgment and dismissal of complaint on ground of 
mootness. 


* Schachtman y. Dulles, supra note 2; see Kraus vy. Dulles, 1956, 98 U. S. App. D. C. 
343, 235 F. 2d 840. partic oeeoraperenton 

32In saying in the Communist Party case “that the Government may validly decline” a 
passport to a Communist, this court was referring to the passport in its aspect as a 
documentary assurance of “the proteeran and good offices of American diplomatic and 
consular officers abroad,” 1954, 96 U. S. App. D. C. 66, 90, 223 F. 2d 531, 555, and not as 
an exit permit indispensable to travel. As for the latter aspect of a passport, i. e., whether 
a restriction upon liberty to travel is constitutional, the court said “* * * we need not, 
and do not, enter upon consideration of that question * * *.” 96 U.S. App. D. C. at page 
91, 223 F. 2d at page 556. Later in Shachtman, the court did consider that question and 
concluded, as we have already seen, that there is a constitutionally protected right, supra 
— at pas how much protection springs from the First Amendment has not been 
aetermined, 

Mr. Justice Cardozo dissenting in Panama Refining Co. v. Ryan, 1935, 293 U. S. 388 
440, 55 S. Ct, 241, 256, 79 L. Ed. 446. The Secretary argues that standardless delegation 
is not invalid in a field where the Executive possesses inherent power, citing United States 
v. Curtiss-Wright Export Corp., 1936, 299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255. As I 
shall show, however, the delegation problem cannot thus be avoided, for the authority here 


claimed is not encompassed within the President’s inherent power in the field of foreign 
relations. 
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is not a Communist,“ tomorrow the same logic will justify control of movement j 
from one state to another, for that is no less useful in communication than travel 
abroad. By no great extension of the court’s reasoning, an oath can be required 
as a condition to the enjoyment of every other right we have. Food, clothing, 
shelter, education, recreation—all help to sustain the individual, develop his 
powers, and make him a more dangerous antagonist. 

The due process problem is not avoided by reliance upon Galvan v. Press, 
1954, 347 U. S. 522, 74 8. Ct. 737, 98 L. Ed. 911; nor the First Amendment 
problem by reliance upon American Communications Ass’n v. Douds, 1950, 339 
U. S. 382, 70 8. Ct. 674, 94 L. Ed. 925. 

In holding in Galvan that Congress could constitutionally provide for de- 
portation of an alien who becomes a Communist after entry, the Supreme 
Court said: “The power of Congress over the admission of aliens and their 
right to remain is necessarily very broad, touching as it does basic aspects 
of national sovereignty, more particularly our foreign relations and the national 
security.” The greater power which the Government possesses in respect of 
aliens ® may legitimatize treatment which could not lawfully be directed against 
citizens. Galvan provides no constitutional basis for banishing a citizen who 
becomes a Communist. 

So far as the First Amendment problem is concerned, whether we apply the 
“clear and present danger test,” or some aspect of the “reasonable relation” 
test,* we are engaged in weighing the individual’s need to be free against the 
Government’s need to restrain him. Each case is bound to turn on the nature 
of the freedom involved, the public detriment it conflicts with and the type of 
restraint imposed. It is unlikely that a case arising in one context will deter- 
mine a case arising in another. Douds falls far short of determining our present 
problem. 

In Douds the Court upheld the constitutionality of § 9 (h) of the National 
Labor Relations Act, 29 U. 8S. C. A. § 159 (h), withdrawing N. L. R. B. privileges 
from unions whose officers fail to submit non-Communist affidavits. The Court 
found that, since unions are clothed by Federal law with great powers for 
good or evil, “the public interest in the good faith exercise of that power 
is very great.” 339 U. S. at pages 401-402, 70 S. Ct. at page 686. It observed 
that (1) “Section 9 (h) touches only a relative handful of persons, leaving the 
great majority of persons of the identified affiliations and beliefs completely 
free from restraint,” id. 339 U. 8S. at page 404, 70 S. Ct. at page 687; (2) there 
is no constitutional right to occupy the position of a labor leader in the sense 
that “the loss of [the] particular position [would be] the loss of life or liberty,” | 
id. 339 U. S. at page 409, 70 S. Ct. at page 689; (3) § 9 (h) imposes no direct 
restraint on freedom of belief or association, since its “discouragements” oper- 
ate “only against the combination of [particular] affiliations or beliefs with ; 
occupancy of a position of great power over the economy of the country,” id. 





339 U. S. at pages 403-404, 70 3. Ct. at page 686 ;* and (4) § 9 (h), if not com- 
plied with, makes it not impossible, but only more difficult for unions to remain 
effective, id. 339 U. S. at page 390, 70 S. Ct. 679.” 

Whether travel by Communists is a danger on a par with their occupancy of 
powerful union offices is at least questionable. Prevention of travel does not 
prevent communication. Conspirators could still use the mails, cables, tele- 
phones, radio and, not least, foreign embassies and consulates in the United 
States. The discomfiture of a few individuals who would have to send messages 


* The majority finds “nothing new or noval about requiring an apoteett for a permit 
or a license to supply pertinent information under oath.” [248 F. 2d 574] But the | 
analogy sought to be established founders upon the hard fact that the passport applicant 
does not seek a permit or a license—he seeks to implement a constitutionally protected 
right. The requirement of the affidavit is also sought to be defended by analogy to 
ordinary pleading rules. But this analogy also collapses. Pleadings may be in the 
alternative; they may be inconsistent or hypothetical; they are not under oath. A 
cauede is not required to submit to a test oath as a qualification of his right to receive 

ustice. 

% 347 U.S. at page 530, 74 S. Ct. at page 742. 

86 See discussion at note 90 infra and related text. 

% Thomas v. Collins, 1945, 323 U. S. 516, 532, 65 S. Ct. 315, 323, 89 L. Ed. 430. 

% Dennis v. United States, 1951, 341 U. S. 494, 510, 71 S. Ct. 857, 95 L. Ed. 1137, adopt- 

i ee of Chief Judge Hand below, United States v. Dennis, 2 Cir., 1950, 183 F. 
1, 212. 

® See also the concurring opinion of Mr. Justice Jackson. 

“That some unions have remained powerful and effective without the privileges of 
the Labor Relations Act is common knowledge. 
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rather than make speeches“ may not, in the constitutional balancing process 
outweigh the citizen’s right to travel. On the other side of the scales, it appears 
that (1) the passport statutes, unlike that in Douds, touch not a handful of 
persons, but many thousands (in the Secretary’s view, as many thousands as he 
may choose to suspect) ; (2) unlike the statute in Douds, these involve a consti- 
tutionally protected right to travel; (3) they not only impose what Douds 
ealled an indirect restraint on First Amendment rights by “discouragement” 
of freedom of belief and association, but also directly affect the right to travel 
which may itself be a First Amendment right ;* and (4) these statutes make 
travel not difficult, but impossible. 

If the design of the passport statutes, in depriving an individual of the right 
to travel, is to prevent him from making statements abroad critical of or em- 
barrassing to our policies, or offensive to our political taste, they are the very 
type of legislation the First Amendment forbids. Thomas v. Collins, 1945, 323 
U. S. 516, 65 S. Ct. 315; Near v. Minnesota, 1931, 283 U. S. 697, 51 S. Ct. 625, 75 
L. Ed. 1357.* If the statutes bar travel on account of “political affiliations and 
beliefs,” they are expressly condemned in Douds: “[{such] circumstances [are] 
ordinarily irrelevant to permissible subjects of government action.” 3839 U. 8S. 
at page 391, 70 S. Ct. at page 680. It is most frequently argued, in justifica- 
tion of the power the Secretary claims, that travel of Communists may serve 
to promote an international conspiracy. Whether, under the Douds “ reasoning, 
that possibility justifies these regulations and puts to rest the constitutional 
doubts that arise is open to serious question. 

Another alleged reason for abrogating the constitutional right to travel is that 
the American abroad may not only talk, but may also act in ways that conflict 
with our policies and interests and tend to cause international incidents. The 
Secretary of State embodies that reason in § 51.136 of his regulations,* which is 
not invoked in this case. 

During a recent visit to the United States by a foreign chief of state at the 
invitation of the President, an American mayor declared that the guest was 
unwelcome in his city. That announcement could hardly have been more prej- 
udicial to our foreign relations if the mayor had been abroad when he made 
it. Yet no one has suggested that he could constitutionally have been prevented 
from making his announcement, At home our citizens are as free to do law- 
ful acts as they are to speak their minds. The expectation that they may do 
things abroad which violate no laws is, I think, an insufficient basis for abrogating 
their right to leave the country. 

If it is the fear of illegal conduct which purportedly justifies travel restric- 
tion, a factor which may tip the constitutional scale is “the availability of more 
moderate controls than those which the state has imposed.” Mr. Justice Frank- 
furter, concurring in Dennis v. United States, 1951, 341 U. S. 494, 542, 71 S. Ct. 
857, 95 L. Ed. 1137, quoting Freund, On Understanding the Supreme Court. 
There are penal sanctions against the commission or the attempt or conspiracy 
to commit espionage, sabotage, treason, sedition and subversion.“ The Internal 
Security Act deals with conspiracies to do anything which would substantially 
contribute to the establishment of a foreign-directed totalitarian dictatorship.” 
For persons who become or remain members of the Communist Party with 
knowledge, of its violent objectives, we have the Communist Control Act of 1954. 
We have statutes dealing with persons who act as agents of a foreign govern- 
ment,” or those who have “correspondence” with a foreign government with 


* One of the individuals who has sought in vain for many years to go abroad was recently 
reported to have sent a ‘‘cordial message of greetings’’ to the Soviet Union which was pub- 
lished in the Communist Party newspaper Pravda, and broadcast by the Moscow radio, 
N. Y. Times, Jan. 2, 1957, p. 16, col. 6, “Spies and traitors do not usually travel abroad. 
Rather, they remain inconspicuously at home, as recent unfortunate cases have amply 
demonstrated.” Parker, op. cit. supra note 28 at 873. 

- eet Freedom to Travel, The Atlantic Monthly, Oct. 1952, 66, 68. 

d. 

** See also Communist Party v. Subversive Activities Control Board, supra note 32. 

45 “Limitations on issuance of passports to certain other persons. In order to promote 
and safeguard the interests of the United States, passport facilities, except for direct and 
immediate return to the United States, will be refused to a person when it appears to the 
satisfaction of the Secretary of State that the person’s activities abroad oe (a) violate 
the laws of the United States; (b) be prejudicial to the orderly conduct of foreign relations ; 
oe (e) oper be prejudicial to the interests of the United States.” 22C, F. R. § 51.186 
(Supp. 1957). 

#18 U.S. C. §§ 371, 791-97, 2151-56, 2381-90. 

4750 U. S.C. A. § 783. 

#1d., § 843. 

#18 U. 8S. C. § 951. 
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intent to influence its measures in relation to disputes or controversies with our 
Government, or to defeat the measures of the United States.” Our law even 
prohibits leaving the country with intent to avoid prosecution or punishment for 
certain listed offenses or to avoid giving testimony in certain criminal proceed- 
ings." In that they require proof of criminality and provide trial by jury, these 
statutes, despite their severe penalties, are more moderate controls than those 
the Secretary imposes. He claims that the peril involved in the possible machina- 
tions of such persons would justify a statute permitting him to deprive them of 
the right to travel even though he has no evidence which would justify prosecut- 
ing them under any of the penal statutes. I think it very doubtful that a statute 
could constitutionally grant the power to confine citizens to the country in such 
circumstances.” 

Section 1732 of 22 U. S. C. A. calls upon the President to “use such means, 
not amounting to acts of war, as he may think necessary and proper to obtain or 
effectuate the release” of an American citizen “unjustly deprived of his liberty 
by or under the authority of any foreign government.” The majority says that 
since “an American with Communist affiliations” who gets into trouble abroad 
through his “political indiscretion” may invoke this statute, the Secretary of 
State must have the power to prevent the citizen from going abroad. But the 
American who becomes embroiled with foreign authorities can only request the 
aid of his Government; he cannot compel it. United States ex rel, Keefe 1. 
Dulles, 1954, 94 U. S..App. D. C. 381, 384-385, 222 F. 2d 390, 393-394, certiorari 
denied, 1955, 348 U. S. 952, 75 S. Ct. 440, 99 L. Ed. 743. 

That the purported need to confine citizens to the country is claimed to spring 
from emergency conditions does not dispense with their constitutional rights.* 
Mr. Justice Jackson pointed out in his concurring opinion in Youngstown Sheet 
agg Corp. v. Sawyer, 1952, 343 U. S. 579, 649-650, 72 S. Ct. 863, 877, 96 L. Ed. 
1153 : 

“The appeal, however, that we declare the existence of inherent powers er 
necessitate to meet an emergency asks us to do what many think would be 
wise, although it is something the forefathers omitted. They knew what 
emergencies were, knew the pressures they engender for authoritative ac- 
tion, knew, too, how they afford a ready pretext for usurpation. We may 
also suspect that they suspected that emergency powers would tend to 
kindle emergencies.” 

The constitutional questions I have discussed are, in my view, not before us 
for decision. I mention them, as the Supreme Court said in Ex parte Endo, 1944, 
823 U. S. 283, 299-300, 65 S. Ct. 208, 217, 89 L. Ed. 243, “* * * not to stir the 
constitutional issues which have been argued at the bar but to indicate the 
approach which [I] think should be made to an Act of Congress or an order of 
the Chief Executive that touches the sensitive area of right specifically guaran- 
teed by the Constitution. * * * We must assume, when asked to find implied 
powers in a grant of legislative or executive authority, that the law makers 








STd., § 953. 

STd., § 1073. 

*21t has been observed that, since the common law attributes to personal liberty, accord- 
ing to Blackstone. “the power of locomotion, of changing situation, or moving one’s person 
to whatsoever place one’s own inclinations may direct,” “the distinction between restric- 
tion to a jail, to a city. to a state, or to a nation is merely one of decree.” Comment, 61 
Yale L. J. supra note 28, at 190; see also Doman, op. cit. supra note 17 at 310. 

Constitutional safeguards are “especially necessary where the occasion of detention is 
fear of future miscondnuet, rather than crimes committed.” Mr. Justice Jackson. dissenting 
in Shaughnessy v. U. S. ex rel. Mezei, 1953, 345 U. S. 206, 225, 73 S. Ct. 625. 97 L. Ed. 956. 
In other legal systems. as Mr. Justice Jackson points out, other considerations may govern, 
He cites the testimony of Hermann Céring at the Nuremburg trials: 

“* * * those who had committed some act of treason against the new state, or those who 
might be proved to have committed such an act, were naturally turned over to the courts. 
The others. however, of Whom one might expect such acts, but who had not yet committed 
them, were taken into protective custody. and these were the people who were taken to 
concentration camps. * * * Likewise. if for political reasons * * * someone wags taken | 
into protective custody, that is, purely for reasons of state, this could not he reviewed or | 
stopned bv any conrt.” Id. 345 U. S. at paves 225-226, n. 8. 73 S. Ct. at page 638. 

58The Emergency Detention Act of 1950 (Tifle II of the Internal Security Act), to deal 
with “fifth column” problems, authorizes the President. in time of invasion. declared state 
of war or insurrection in aid of a foreign enemy, to proclaim an “Internal Security Emer- 
gency” and to apprehend and detain persons as to whom there is reasonable ground to 
believe that they “probably will engage in. or probably will conspire with others to engage 
in, acts of espionage or of sabotage.” 50 U. S. C. A. §§ 812, 813, 64 Stat. 1021 (1950). 

The original bill, S. 4130. 81st Cong., 2d Sess. (1950), had contained provisions authorizing 
detention during such “cold war’ emergencies as an “imminent invasion” or a congres- 
sionally declared emergency, but these provisions were eliminated because of doubtful con- 
stitutionality. Note, The Internal Security Act of 1950, 51 Col. L. Rev. 606, 651 (1951). 
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intended to place no greater restraint on the citizen than was clearly and unmis- 
takably indicated by the language they used.” 


III. 
THE PRESIDENT’s INHERENT POWER 


The Secretary of State has always treated it as a matter within his own 
discretion whether he would give a travelling citizen a document surrounding 
him with the aura of this Government’s protection and commending him to 
other governments. In Shachtman we noted the authorities “which have recog- 
nized a great breadth of Executive authority and discretion” in this regard.™ 
But, we pointed out: “Now it is unlawful for a citizen to travel to Europe and 
impossible to enter European countries without a passport.’ The question is 
whether the Executive has power, by withholding a passport, to confine a citizen 
within the United States. The Constitution grants no such power. But the 
Secretary purports to find it in “the very delicate, plenary and exclusive power 
of the President as the sole organ of the federal government in the field of inter- 
national relations * * *.” United States y. Curtiss-Wright Export Corp., 1936, 
299 U. S. 304, 320, 57 S. Ct. 216, 221. 

Numerous cases both before and after Curtiss-Wright support the proposition 
that the President has broad powers in the field of foreign relations. But there 
is a great gulf between the powers involved in those cases and the power the 
Secretary claims here. Those cases all relate in some direct fashion to the 
Executive's traditional power to do things which depend upon negotiations with 
foreign sovereignties or which bear directly upon our relations with foreign 
governments. What the Court upheld in Curtiss-Wright was the President’s 
“power to negotiate with foreign governments.’™ It sustained delegation to the 
President of the function of declaring an embargo of munitions sales, because the 
function was to be exercised “after consultation with the governments of other 
American Republics and with their cooperation, as well as that of such other gov- 
ernments as [the President] may deem necessary * * *.”™ The other cases have 
recognized that it is for the Executive, or the Executive with Congress, free from 
judicial interference, to deal with such matters as recognition of foreign gov- 
ernments,” assessment of treaty obligations,” resolution of disputed sov- 
ereignties,” acquisition of new lands,” exclusion® or expulsion™ of aliens, im- 
position of emergency controls over alien property,” establishment of an interna- 
tional war crimes tribunal,” allocation of an international air route,” or creation 
of an international “Mixed Claims Commission.” None of the “foreign affairs” 
cases, it has been observed, “involved a situation where the Executive action was 


596 U. S. App. D. C. at page 289, 225 F. 2d at page 940. 

5% 96 U.S. App. D. C. at page 290, 225 F. 2d at page 941. 

Mr. Justice Clark concurring in Youngstown Sheet & Tube Co. v. Sawyer, 343 U. 8S. at 
page 661 n. 3, 72 S. Ct. at page 883. See the authorities collected in Z & F Assets Realiza- 
tion Corp. v. Hull, 1940, 72 App. D. C. 234, 114 F. 2d 464. 

57 48 Stat. 811 (1934). 

58 United States v. Palmer, 1818, 3 Wheat. 610, 633-634, 4 L. Ed. 471; Jones v. United 
States, 1890, 137 U. S. 202, 11 S. Ct. 80, 34 L. Ed. 691 ; Oetjen v. Central Leather Co., 1918, 
246 U. S. 297, 38 S. Ct. 309, 62 L. Ed. 726; United States v. Belmont, 1937, 301 U. S. 324, 
330, 57 S. Ct. 758, 81 L. Ed. 1134; United States v. Pink, 1942, 315 U. S. 203, 229, 62 S. Ct. 
552, 86 L. Ed. 796; Latvian State Cargo & Passenger S. S. Co. v. McGrath, 88 U. S. App. 
D. C. 226, 188 F. 2d 1000, certiorari denied, 1951, 342 U. S. 816, 72 S. Ct. 30, 96 L. Ed. 617. 

5° Ware v. Hylton, 1796, 3 Dall. 199, 260, 1 L. Ed. 568; Doe ex dem. Clark v. Braden, 
1853, 16 How. 635, 657, 14 L. Ed. 1090; Terlinden v. Ames, 1902, 184 U. S. 270, 22 S. Ct. 
484, 46 L. Ed. 534; Ivancevic v. Artukovic. 9 Cir., 1954, 211 F. 2d 565, 578. 

© Foster v. Neilson, 1829, 2 Pet. 253, 307-309, 7 L. Ed. 415; Williams v. Suffolk Ins. Co., 
1839, 13 Pet. 415, 10 L. Ed. 226; In re Cooper, 1892, 143 U. S. 472, 12 S. Ct. 453, 36 L. Ed. 
282 ; The Kodiak, D. C. Alaska 1892, 53 F. 126. 

61 Wilson v. Shaw, 1907, 204 U. S. 24, 27 S. Ct. 233, 51 L. Ed. 351; Mr. Justice Frank- 
pa Coating in United States v. California, 1947, 332 U. S. 19, 45, 67 S. Ct. 1658, 91 

. Ed. 1889. 
at Maer, gentee ex rel. Knauff v. Shaughnessy, 1950, 388 U. S. 537, 542, 70 S. Ct. 309, 

4 I. ° 

6 Carlson v. Landon, 1952, 342 U. 8. 524, 534, 72 S. Ct. 525, 96 L. Ed. 547; Harisiades v. 
Shaughnessy, 1952, 342 U. S. 580, 587-590, 72 S. Ct. 512, 96 L. Ed. 586. 

« [Jnited States v. Von Clemm, 2 Cir., 1943, 136 F. 2d 968, 970. 

% Mr. Justice Douglas, concurring in Koki Hirota v. McArthur, 1949, 338 U. S. 197, 208, 
69 S. Ct. 1238, 93 L. Ed. 1902. 

Chicago & Southern Air Lines v. Waterman Steamship Corp., 1948, 333 U. 8S. 103, 68 
8. Ct. 481, 92 L. Ed. 568. 

“7 Z & F Assets Realization Corp. v. Hull, 1940, 72 App. D. C. 234, 114 F. 2d 464, 466, 
affirmed, 1941, 311 U. S. 740, 61 S. Ct. 351, 85 L. Ed. 288. 
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specifically directed at restraining the freedom of a particular individual.” * 
Chief Justice Marshall, describing those Executive powers which are beyond 
judicial control and citing the foreign affairs power as an example said: “The 
subjects are political : they respect the nation, not individual rights, and being en- 
trusted to the executive, the decision of the executive is conclusive.” Marbury 
v. Madison, 1808, 1 Cranch 137, 166, 2 L. Ed. 60. A characteristic of the political 
power which is to be exercised free of judicial interference is its “lack of satisfac- 
tory criteria for a judicial determination.” Coleman vy. Miller, 1939, 307 U. S. 
433, 454-455, 59 S. Ct. 972, 982, 83 L. Ed. 1385." By this test I think it clear 
that the power the Secretary asserts here is not a political power.” 

The Secretary finds authority to abridge the right to travel in what Curtiss- 
Wright recognized as an inherent executive power to deal with “a situation 
entirely external to the United States, and falling within the category of foreign 
affairs * * *.” 299 U. S. at page 315, 57 S. Ct. at page 218. Extending to 
internal affairs the President’s inherent power over external affairs has dan- 
gerous implications.” Those implications have caused some authorities to shrink 
trom the inherent power doctrine as from something “revolutionary and sub- 
versive of our constitutional system”;™ or to anticipate from it a carry-over 
to our national government of all the royal prerogatives which ancient common 
law associated with the foreign affairs powers of the King of England; “™ or to 
fear that it “would, at a stroke, equip the Federal Government with every power 
possessed by any other sovereign State.” ® 


6 Comment, 61 Yale L. J. at 187. The Chicago & Southern Air Lines case, supra note 66, 
is not an exception. The Court there held that the President’s selection of one applicant 
over another for an international air route was not to be interfered with, because “both as 
Commander-in-Chief and as the Nation’s organ for foreign affairs, [he] has available 
intelligence services whose reports are not and ought not to be published to the world.” 
333 U.S. at page 111, 68 S. Ct. at page 436. ‘The Court evidently was assuming that any 
secret information the President may have relied upon was in the nature of legislative 
facts and not adjudicative facts—that the information pertained to international relations 
and not to qualifications of the particular applicants. * * * Thus an applicant for a 
license is entitled to a trial type of hearing on issues of fact concerning his qualifications 
but not necessarily on issues of fact concerning need for the service or conditions in the 
territory to be served.”’ Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L. 
Rev. 193 at pages 264, 275 (1956). 

6 That the executive power with respect to passports is not of this conclusive character 
was settled in Perkins v. Elg, 1939, 307 U. 8. 325, 349-350, 59 S. Ct. 884, 83 L. Ed. 1320. 

ante — the Chicago & Southern Air Lines case, supra note 66, 333 U. S. at page 111, 
68 S. Ct. 431. 

“The validity of restrictions on the freedom of movement of particular individuals, 
both substantively and procedurally, is precisely the sort of matter that is the peculiar 
domain of the courts.” Comment, 61 Yale L. J. at page 187. The Secretary’s position that 
“the issuance and denial of passports is within the field of conducting foreign policy” has 
been described by one commentator as “[a] strange, and to this writer’s knowledge, unique 
position among the countries with democratic and constitutional background.’ Doman, 
op. cit. supra note 17, at page 309. 

72 Madison wrote to Jefferson in 1798: 

“The management of foreign relations appears to be the most susceptible of abuse of 
all the trusts committed to a Government, because they can be concealed or disclosed, or 
disclosed in such parts and at such times as will best suit particular views ; and because 
the body of the people are less capable of judging and are more under the influence of 
prejudices, on that branch of their affairs, than of any other. Perhaps it is a universal 
truth that the loss of liberty at home is to be charged to provieene against danger, real 
or pretended, from abroad.” Padover, The Complete Madison (1953) 257-58. 

Mr. Justice Jackson, concurring in Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 
at page 642, 72 S. Ct. at page 873, declared: 

“* * * no doctrine that the Court could promulgate would seem to me more sinister 
and alarming than that a President whose conduct of foreign affairs is so largely uncon- 
trolled, and often even is unknown, can vastly enlarge his mastery over the internal affairs 
of = country by his own commitment of the Nation's armed forces to some foreign 
venture.” 
e068 Farpereee, In re the United States v. The Curtiss-Wright Corporation, 22 Texas L. Rev. 

(1 ys 

7 Goebel, Constitutional History and Constitutional Law, 38 Col. L. Rev. 555, 571-72 
(1938). In token that his fears are not fanciful, Professor Goebel cites Den. ex dem. 
Murray v. Hoboken Land & Improvement Co., 1855, 18 How. 272, 276-277, 15 L. Ed. 372, 
where Mr. Justice Curtis, in upholding the right of the Solicitor of the Treasury Department 
to proceed by distraint, without judicial process, against the property of a defalcating 
customs collector, reasoned that the taking was not without due process of law because at 
common law the Exchequer could use the writ of ertendi facias to seize the “goods of the 
King’s debtor * * * without requiring any previous inquisition * * *.” 

7% 1 Willoughby, The Constitution of the United States 92 (2d ed. 1929); see also 
Leviton, The Foreign Relations Power: An Analysis of Mr. Justice Sutherland’s Theory, 
55 Yale L. J. 467, 493 (1946). See the concurring opinion of Mr. Justice Jackson in 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. at page 641, 72 S. Ct. at page 873, 
replying to the Government’s argument that the vesting of “The Executive Power” in the 
President is a grant of all possible executive power: “The example of such unlimited 
executive power that must have most impressed the forefathers was the prerogative 
exercised by George III, and the description of its evils in the Declaration of Independence 
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In our complex world there are very few purely internal affairs. Foreign 
problems cast their shadows on the domestic scene and internal events influence 
foreign policy. The Department of State has declared that ‘‘There is no longer 
any real distinction between ‘domestic’ and ‘foreign’ affairs.” If that is so, 
the inherent power doctrine would produce an extension of the executive power 
beyond any limits heretofore conceived ; and the President, through his Secretary 
of State could preempt the internal security functions of Congress. 

But the Supreme Court has confined the inherent foreign affairs power within 
accountable limits.” I am convinced from my review of the authorities and my 
study of history that the power here claimed by the Secretary is beyond those 
limits. Curtiss-Wright declares that an extra-constitutional foreign relations 
power passed to the President from the British Crown. Tosay that all the powers 
of the Crown devolved upon the President would, of course, be inconsistent with 
the basic principle that every branch of the national government has only a 
limited power, and Curtiss-Wright does not even suggest such a thing.” 

The British Crown had a prerogative to confine subjects to the realm by writs 
ne exeat regno.” But it was not one of the prerogatives which devolved upon 
our President. It had its roots in the Crown’s earliest constitutional contro- 
versies with the clergy ® and the barons.” By the year 1382, restraints against 
clerics and notables were relaxed, but a prohibition was placed upon unlicensed 
departure from the realm by the common subjects of the King. 5 Rich. II, e. 2, 
§§ 6, 7. In 1607 that prohibition was repealed, 4 James I, c. 1, so that ostensibly 
freedom of travel was restored, except to persons covered by special statutes.” 
It is undeniable, however, that the Crown continued to exercise its prerogative 
to confine subjects to the realm, at least until about one hundred years before 
our Revolution.” 

The manner in which British kings employed ne exeat was in some ways 
strikingly similar to our State Department’s present policies and practices. The 
writ first used “to hinder the clergy from going to Rome * * *, was afterward 
extended to laymen machinating and concerting measures against the 
state * * *."™ At one time the class confined to the realm included “all archers 
and artificers, lest they should instruct foreigners to rival us in their several 
trades and manufactures.” Bacon says the writs were issuable “in respect 
of attempts prejudicial to the King and State: (in which case the Lord Chan- 


leads me to doubt that they were creating their new Executive in his image.” One of the 
evils denounced in the Declaration may have been the King’s attempt to prevent emigration 
to the colonies. Note, 41 Geo. L. J., supra note 28, at 70. Even in the earliest colonial 
period, Charles I, in the exercise of the royal prerogative to confine the subject to the 
realm, issued a proclamation against taking passage to America, because some who were 
going were “ ‘idle and refractory persons’ who wished to live out of reach of authority.” 
10 Holdsworth, History of English Law 390 (1938). 

*® Our Foreign Policy, Department of State Publication 3972, General Foreign Policy 
Series 26, Sept. 1950, p. 4 

77 Supra notes 58-67. In Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. at page 
587, 72 S. Ct. at page 867, the Court said, dealing with the analogous question of the extent 
of the President’s military power: ‘“‘Even though ‘theater of war’ be an expanding concept, 
we cannot with faithfulness to our constitutional system hold that the Commander in 
Chief of the Armed Forces has the ultimate power as such to take possession of private 
property in order to keep labor disputes from stopping production. This is a job for the 
Nation’s lawmakers, not for its military authorities.” See also text at notes 95-97, infra. 

* A specific royal prerogative, in its devolution upon our national government, may be 
divided between the executive and legislative branches. See, e. g., 1863, 10 Ops. Att’y 
Gen, 452. 

7 See Note, 41 Geo. L. J. at 64-70. 

6 From the struggles of Henry II with Thomas 4 Becket emerged, in 1164, the fourth 
article of the Constitutions of Clarendon prohibiting ecclesiastics from leaving the realm 
without the king’s permission. 

51 John’s struggle with the barons culminated, in 1215, in Magna Carta which provided 
in c. 42; 

“Tt shall be lawful in future for anyone (excepting always those imprisoned or outlawed 
in accordance with the law of the kigndom, and natives of any country at war with us, 
and merchants, who shall be treated as [otherwise] provided) to leave our kingdom and to 
return, safe and secure by land and water, except for a short period in time of war, on 
grounds of public policy—reserving always the allegiance due to us.” 

This provision did not survive John. It was omitted from the confirmation of the Charter 

in 1217 and the definitive proclamation by Henry III in 1225 which is the Charter’s present 

statutory form. Supra note 79 at 67-68; Goebel, op. cit. supra note 74, at 573-74 n. 51. 

7 82 Largely affecting children sought to be sent abroad for Catholic education. Supra note 
9, at 69. 

‘8 Goebel, op. cit. supra note 74, at 573-74 n. 51; 10 Holdsworth, op. cit. supra note 75, 
at 391-92. 

1 Blackstone, Commentaries (Wendell’s ed. 1854) 266 n. 22. 

§ Td. at 265-66. 
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cellor will grant them upon prayer of any of the principal Secretaries, without 
cause, or upon such information as his Lordship shall think of weight) * * *.* 

The power to confine subjects to the realm, though it had fallen into disuse,” 
was still part of the king’s prerogative when we became an independent nation. 
The draftsmen of our Constitution were familiar with it through Blackstone, 
“that handbook of the American revolutionary.” ® 

Blackstone divided the prerogatives of the Crown into two general categories: 
those relating to “intercourse with foreign nations’; and those relating to 
“domestic government and civil polity.” 1 Commentaries (Wendell’s ed. 1854) 
252. It is the first branch of the royal prerogative to which Curtiss-Wright re- 
fers and upon which the Secretary here relies. 

“With regard to foreign concerns,” says Blackstone, “the king is the dele- 
gate or representative of his people. * * * In the king, therefore, as in a cen- 
ter, all the rays of his people are united * * *.”™ The king’s foreign affairs 
prerogative included the following components: (1) “the sole power of sending 
embassadors to foreign states, and receiving embassadors at home,” id. at 
252-56; (2) making “treaties, leagues and alliances with foreign states and 
princes,” id, at 256; (3) “making war and peace,” id, at 256-57; (4) issuing 
“letters of marque and reprisal,” id. at 257-59; and (5) granting “safe con- 
ducts” or “passports” to aliens coming to the realm, id. at 259-60.” 

The foreign affairs prerogative did not include the power to confine subjects to 
the realm. This was part of the domestic prerogative having to do with military 
affairs. Id.at265. Blackstone says, id. at 262: 

“The king is considered * * * as the generalissimo, or the first in the 
military command, within the kingdom. The great end of society is to 
protect the weakness of individuals by the united strength of the community ; 
and the principal use of government is to direct that united strength in the 
best and most effectual manner, to answer the end proposed. Monarchial 
government is allowed to be the fittest of any for this purpose; it follows, 
therefore, from the very end of its institution, that in a monarchy the mili- 
tary power must be trusted in the hands of the prince.” 

And, “because that every man ought of right to defend the king and his realm, 
therefore the king, at his pleasure, may command him by his writ that he go not 
beyond the seas, or out of the realm, without license * * *.” Id. at 265. 





86 Ordinances, No. 89, quoted in Beames, Ne Exeat Regno (1st Amer. ed., 1821) 17. In 
form, the writ commanded the subject “that he go not beyond the seas or out of the realm 
without a license” upon the stated ground that “we are given to understand that you 
design to go privately into foreign parts and intend to prosecute there many things 
prejudicial to us * * *.” Provision was made whereby the subject could apply to 
Chancery for a license. Parker, op. cit. supra note 28, at 867. 

8 The writ ne ereat has continued to be employed only as a private equitable remedy 
to prevent flights of creditors. Supra note 85; Parker, op. cit. supra note 28 at 867-68. 
In its aspect as a private equitable remedy, it was imported into our law. 1 Stat. 334 
(1793) : Judicial Code § 261, 36 Stat. 1162 (1911). 28 U. S. C. § 376 (1940); now 
covered by Rule 64, Fed. R. Civ. P., 28 U. S. C., see Notes of Advisory Committee. The 
royal prerogative still exists in England, but whether it may be exercised in time of peace 
is doubtful. Note, 41 Geo. L. J. at 70. 

8 Rutland. The Birth of the Bill of Rights 11 (1955). ‘“Blackstone’s Commentaries are 
accepted as the most satisfactory exposition of the common law of England. At the time 
of the Federal Constitution it had been published al«ut twenty years, and it has been 
said that more copies of the work had been sold in this country than in England, so that 
undoubtedly the framers of the Constitution were familiar with it.” Schick v. United 
States, 1904, 195 U. S. 65, 69, 24 S. Ct. 826, 827, 49 L. Ed. 99. Professor Crosskey refers 
to the Commentaries as “that great ‘best-seller’ of the -ighteenth century” and points out 
that some of the members of the Constitutional Convention were on the subscription list of 
the original American edition in 1772. Politics and the Constitution, Vol. 1, p. 411, and 
Vol. 2. p. 1326, n. 3 (1953). 

8° Cf. John Marshall, in an address to the House of Representatives in 1800: ‘““‘The Prest- 
dent is the sole organ of the nation in its external relations, and its sole representatives 
with foreign nations.” 10 Annals of Congress, 6th Cong., Ist Sess., col. 613 (1800). 

*® The “‘passports” referred to in this part of the prerogative are merely “safe conducts” 
which were issued to visiting strangers ‘under the king’s sign-manual,” rather than by 
one of “his embassadors abroad.” Id. at 259. This part of the foreign affairs prerogative 
has been carried over to our Government. See United States ex rel. Knauff v. Shaughnessy, 
1950. 338 U. S. 537, 542, 70 S. Ct. 309, 312, 94 L. Ed. 317: “‘The exclusion of aliens is a 
fundamenta! act of sovereignty * * * [which] stems not alone from legislative power but 
is inherent in the executive power to control the foreign affairs of the nation.” See also 
Carlson v. Landon, 1952, 342 U. S. 524, 534, 72 S. Ct. 525, 96 L. Ed. 547; Harisiades v. 
Shaughnessy, 1952, 342 U. S. 580, 587-589, 72 S. Ct. 512, 96 L. Ed. 586; and Galvan v. 
Press, 1954, 347 U. S. 522, 530, 74 S. Ct. 737, 98 L. Ed. 911. The majority’s reliance upon 
Galvan to support a power to control the movements of citizens is thus misplaced. See text 
at note 36 supra. 

So far as the rest of the royal prerogative over foreign affairs is concerned, the power 
to make war and to issue letters of marque and reprisal were confined by our Constitution 
to the legislative branch, and the sending of ambassadors to and making of treaties with 
other nations were given to the President, but with a role preserved for the Senate. 
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Since the king’s ne exeat power was part of his domestic military prerogative, 
rather than his foreign affairs prerogative, Curtiss-Wright lends no support to 
a theory that the power devolved upon our President. 

It is plain that our Constitution, with respect to things military, conveyed to 
Congress most of the powers which were the king’s prerogative,” leaving the 
President only the command function. The President’s military power, said 
Hamilton, “would amount to nothing more than the supreme command and di- 
rection of the military and naval forces, a first General and admiral of the Con- 
federacy ; while that of the British king extends to the declaring of war and to 
the raising and regulating of fleets and armies; all of which, by the Constitution 
under consideration, would appertain to the legislature.’ The Federalist, No. 69 
(Ford ed. 1898), p. 460." Since the American citizen does not owe the Presi- 
dent such a duty of defense as the British subject owes his monarch, there is no 
basis for implying a grant to the President of the ne eveat power which might 
be necessary to enforce such a duty. We owe our duties to the nation, not to 
its chief executive.” 

The notion that the President possesses inherent military power to deal with 
internal affairs involving private rights was disposed of in Youngstown Sheet 
& Tube Co. v. Sawyer, 1952, 343 U. S. 579, 72 S. Ct. 863. The Court ruled that 
it could not “with faithfulness to our constitutional system hold that the Com- 
mander in Chief of the Armed Forces has the ultimate power as such to take 
possession of private property in order to keep labor disputes from stopping 
production.” Id. 348 U. S. at page 587, 72 S. Ct. at page 867. Mr. Justice 
Douglas concurring, declared that ‘our history and tradition rebel at the thought 
that the grant of military power carriers with it authority over civilian affairs.” 
Id. 343 U. S. at page 632, 72 S. Ct. at page 888, Mr. Justice Jackson added: 
“That military powers of the Commander in Chief were not to supersede repre- 
sentative government of internal affairs seems obvious from the Constitution and 
from elementary American history. * * * [The President’s] command power is 
not such an absolute as might be implied from that office in a militaristic system 
but is subject to limitations consistent with a constitutional Republic whose law 
and policy-making branch is a representative Congress.” Id. 343 at pages 644, 
645-666, 72 S. Ct. at pages 874, 875-885." 

At the time of Youngstown our Armed Forces were engaged in active combat 
in Korea. The record before the Court contained a number of affidavits by high 
Government officials, typical of which was that of the Secretary of Defense, 
which stated: 

‘“* * * any curtailment in the production of steel even for a short period 
of time will have serious effects on the programs of the Department of 
Defense which are essential to national security. A work stoppage in the 
steel industry will result immediately in serious curtailment of production 
of essential weapons and munitions of all kinds; if permitted to continue it 
would weaken the defense effort in all critical areas and would imperil! the 
safety of our fighting men and that of the nation.” 

Chief Justice Vinson, dissenting, thought “the uncontroverted affidavits in this 
record amply support the [President’s] finding that ‘a work stoppage would im- 


" FB. g., “to raise and suppose Armies,” “‘to provide and maintain a Navy,” “to make Rules 
for the Government and Regulation of the land and naval Forces,” the various militia 
powers, and the authority to legislate with respect to places “for the Erection of Forts, 
Magazines, Arsenals, Dock-Yards and other needful Buildings.” Constitution, Art. I, § 8 

® Professor Crosskey points out that St. George Tucker, a Jeffersonian, in his 1803 edition 
of Blackstone, noted that “the student c[ould] not fail to have remarked how many of the 
most important prerogatives of the British Crown [had been] transferred from the erecu- 
tive authority, in the United States, to the supreme national council in Congress.” Op. 
cit. supra note 88 at 415. Crosskey concludes as to the military prerogative: ‘“‘So, in this 
whole field in which the powers of the King were so very great—the field of authority from 
which, if from any, the Convention may have feared a future American monarchy might 
conceivably arise—the ‘supremacy’ of Congress was most carefully and amply provided: 
apart from the bare ‘command’ in actual action and administration, all the foregoing 
authorities of the English King, as ‘generalissimo,’ were specifically transferred to Congress 
or subjected, in the plainest terms, to Senatorial or Congressional control.” Id. at 427. 

* A cognate of the writ ne ereat is the writ available to the king to recall a subject to 
the realm from abroad. Supra note 84 at 266. To the extent that this prerogative power 
passed to our Government, it is lodged not in the President but in Congress. See Blackmer 
v. United States, 1982, 284 U. S. 421, 437-438, 52 S. Ct. 252, 76 L. Ed. 875. 

% The executive absolutism implicit in the royal prerogative has its counterpart in 
modern systems of government which, though formally representative, differ from ours in 
basic philosophy. Thus, under the Venezuelan theory of ‘“‘cesarismo democratico,” the 
president is ‘‘democracy personified, the nation made man” and his “influence and power 
* * * extend to all levels of government. * * *.” Lott, Executive Power in Venezuela, 
50 The American Political Science Review 422, 425, 440 (1956). 
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mediately jeopardize and imperil our national defense.’” Id. 343 U. S. at page 
679, 72 S. Ct. at page 935. He also cited our numerous international undertak- 
ings—United Nations, Korea, Truman Plan, Marshall Plan, North Atlantic 
Treaty Organization and Mutual Security—all of which might be imperilled if 
the President's seizure were not upheld. Id. 343 U. S. at pages 668-672, 72 S. Ct. 
929-931. He found support for the seizure not only in the President’s military 
power and in his foreign relations power, id. 343 U. S. at pages 679, 681, 72 S..Ct. 
934, 935, but also in the fact that the emergency required emergency action. Id. 
343 U. 8. at pages 668, 708-710, 72 S. Ct. 948-949. The Court, however, repudi- 
ated these views. It held that the seizure of steel mills involved in labor strife 
was within Congress’ “exclusive constitutional authority * * * in both good and 
bad times.” Id.343 U.S. at pages 588-589, 72 8. Ct. 867. 

The military power has in the past a argued to be broad enough to sub- 
ject to court-martial civilians who obstruct the successful prosecution of hos- 
tilities.” But as Professor Edmund M. Morgan pointed out: “Every act of trea- 
son would, by this reasoning, be punishable by court-martial, and the third sec- 
tion of article III of the constitution would have no field of operation.” * When, 
during World War I, legislation was offered to subject all spies to court-martial, 
on the theory that the whole of the United States was a war zone, President Wil- 
son said: “I think that it is not only unconstitutional, but that in character it 
would put us upon the level of the very people we are fighting and and affecting 
to despise.” ” 

IV. CONCLUSION 


My conclusions are that (1) the President has not delegated to the Secretary 
of State the power to decide which Americans may travel and which may not; 
(2) neither of the two statutes relied on by the Secretary as a source of such 
power—22 U. 8. C. A. § 211a and 8 U. S. C. A. § 1185—grants the power, in terms, 
either to the President or to the Secretary: (3) a construction of either or both 
of the statutes as granting the power would conflict with other expressions of 
congressional policy and would raise constitutional doubts of the utmost gravity, 
especially to the extent that eligibility is made to depend upon matters of po- 
litical belief and association; (4) since the power was not conferred by statute, 
the President does not posses it, for it is not one of the powers inherent in his 
office. 

The broad power to curtail the movements of citizens of the United States, to 
the extent that our Governmen possesses it, is vested in Congress, not in the 
President. Travel is being controlled today for purposes of internal security. 
To call it a matter of foreign relations is mere pretense. Whether our internal 
security requires the drastic measure of restricting travel and, if so, to what 
extent and by what criteria and procedures is for Congress to decide. If and 
when Congress acts, there will presumably be hearings, reports and debates 
which may serve to limit what Congress elects to do and may help to interpret 
what it does. The constitutionality of any such measure will, of course, depend 
on its provisions and the circumstances in which it is enacted. 

The question before us is whether the Secretary of State has power to estab- 
lish such substantive criteria for travel as are here involved. We need not 
decide and I do not say that there are no circumstances under which the Secre- 
tary may restrain a citizen’s travel. Whether he may deny a passport to pre- 
vent a flight from justice™ or in aid of the enforcement of some specific law, 
e. g., the Universal Military Training and Service Act,” are questions that may 
arise in other cases. In any event, the exercise of such powers would be a far 
ery from the Secretary’s present undertaking. 

EDGERTON, Chief Judge (dissenting). 

We have temporized too long with the passport practices of the State Depart- 
ment. Iron curtains have no place in a free world. I think the Secretary should 
be directed to issue a passport. 

“Undoubtedly the right of locomotion, the right to remove from one place to 
another according to inclination, is an attribute of personal liberty, and the 
right, ordinarily, of free transit from or through the territory of any State isa 
right secured by * * * the Constitution.” Williams vy. Fears, 179 U. 8S. 270, 


® Winthrop, Military Law and Precedents (2d ed. 1920) 103. 

%® Morgan, Court Martial Jurisdiction Over Non-Military Persons Under the Articles of 
War, 4 Minn. L. Rev. 79, 106 (1920). 

7 Rankin, When Pe on bow Fails (1939) 138-39. 

*cf.18 U. S.C. $1 

® Act of June 24, i948; 62 Stat. 604, 50 U. S. C. A. Appendix, § 451 et seq. 
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274, 21 S, Ct. 128, 45 L. Ed. 186. We have held that the right to leave the coun- 
try is an attribute of personal liberty and that restrictions on it “must conform 
with the provision of the Fifth Amendment that ‘No person shall be * * * de- 
prived of * * * liberty * * * without due process of law’.” Shachtman v. 
Dulles, 96 U. 8. App. D. C. 287, 290, 225 F. 2d 938, 941. 

But we need not and therefore should not* decide any constitutional question. 
As Judge Bazelon’s opinion shows, the President and Congress have not under- 
taken to delegate to the Secretary the authority he claims. This is very clear 
when the statutes and executive orders on which he relies are construed nar- 
rowly. Delegations of authority must be construed narrowly when a narrow 
construction avoids serious constitutional questions. United States v. Rumely, 
345 U.S. 41, 73 S. Ct. 543, 97 L. Ed. 770. 

The Secretary proposes to continue restricting the personal liberty of a citizen 
because statements by informants whom the Secretary does not identify have led 
him to think that if the citizen goes abroad he will do something, the nature of 
which the Secretary does not suggest, which the Secretary thinks, for reasons 
known only to him, will be contrary to what, for reasons known only to him, 
he conceives to be “the national interest’. If Congress or the President had 
undertaken to authorize this, serious constitutional questions would arise. May 
the government deprive a citizen of his constitutional liberty to go abroad (1) 
without a jury trial, (2) without a definite standard of guilt, (3) without sworn 
testimony, and (4) without an opportunity to confront his accusers or know 
their identity? May it deprive him of this liberty because of the way he has 
exercised his First Amendment rights of free speech, press, and assembly? 
Since neither Congress nor the President has undertaken to give the Secretary 
the authority he claims, we need not consider these constitutional questions. 

FAHY, Circuit Judge (dissenting). 

The discretion of the Secretary in issuing passports prior to the enactment 
in 1941 of 66 Stat. 190, 8 U. Q C. $1185 (b) (1952), 8 U. S. C. A. § 1185 (b), see 
Shachtman y. Dulles, 96 U. S. App. D. C. 287, 225 F. 2d 938, was subject to no 
clear limitation except that the applicant must qualify as one who owed allegiance 
to the United States.* A passport was in the nature of a political document; 
one need not have it in order to obtain passage and depart from the United States. 
So no deprivation of liberty and no justiciable controversy were involved in 
denial of a passport. But 8 U. 8. C. § 1185 (b), 8 U. 8S. C. A. § 1185 (b), changed 
all this. By that statute Congress provided that when the United States is at 
war or during the existence of any national emergency proclaimed by the Presi- 
dent no citizen may lawfully depart from the United States without a valid 
passport, with exceptions not here pertinent. This was an assertion by Con- 
gress of restraint upon travel based upon the war power, coupled with the 
executive control over passports incident to the conduct of foreign affairs noted 
in Shachtman. The new statute, however, did not enumerate other specific 
criteria, notwithstanding a passport thenceforth was not merely a _ political 
document the denial of which entailed no deprivation of liberty. But I do not 
think the absence from 8 U. 8. C. §1185 (b), 8 U. S. GC. A. §1185 (b), of more 
specific criteria renders nugatory the control in question.? The statute explicitly 
limits the control to a time of war or of a presidentially proclaimed national 
emergency, and to passports. Control related to the war powers and to the con- 
duct of foreign affairs is thus plainly intended. In order to be validly exercised 
the powers thus invoked, though subject to the Constitution, are not held to 
the same degree of legislative or other specificity as are those of government 
generally. Moreover, we do not have here, as in Youngstown Sheet and Tube 
Co. v. Sawyer, 343.U. 8. 579, 72 S. Ct. 863, an attempted exercise of executive 
authority alone; the problem is more like that involved in Hirabayashi v. United 
States, 320 U. S. 81, 68 S. Ct. 1875, 87 L. Hd. 1774, where there was a combination 
of legislative and executive authority. Here Congress seeks to control travel 
and to that end to enlarge the significance of executive control over passports, in 
time of war or national emergency. When the Act of Congress is considered 
with the authority of the executive I think the courts would not be justified in 


1 Peters v. Hobby, 349 U.S. 831, S38, 75S. Ct. 790, 99 L. Ed. 1129. 

ia 32 Stat. 386 (1902), 22 U. § 212 (1952), 22 U. C. A. § 212, which amended 
14 Stat. 54 (1866). Under the sage law only citizens were eligible for passports. 

2 It seems manifest that control was attempted. No longer was there to be merely the 
ascertainment of the obligation or not of allegiance. Before 8 U. S. C. § 1185 (b), 
8 U. S.C. A. § 1185 (b), was enacted this qualification was the sole essential. The enact- 
ment, therefore, was a definite authorization by Congress of control of the travel of some 
who had that qualification. 
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entirely nullifying all control other than that incident to ascertainment by the 
issuing authority of whether or not the applicant owes allegiance to the United 
States. I am reassured in this view by the fact that the passport to be issued 
need be only a simple pass or permit which enables the possessor to depart 
lawfully from the United States, and no more; and, furthermore, the control 
is always limited by the requirements of the Due Process Clause. Shachtman v. 
Dulles, supra; Bauer v. Acheson, D. C., 106 F. Supp. 445. Upon these considera- 
tions I would interpret the control enacted by Congress as valid when exercised 
consistently with due process to prevent the reasonable likelihood of harm to 
our national defense or to the conduct of our foreign affairs. This gives valid 
content to the Act of Congress, a result to be preferred, when reasonably possible, 
to a holding that Congress has entirely failed in its intended purpose. Cf. 
United States v. Rumely, 345 U. S. 41, 73 S. Ct. 543, 97 L. Ed. 770, and Uliman v. 
United States, 350 U. S. 442, 76 S. Ct. 497, 100 L. Ed. 511. 

We come then to the question whether, taking the above approach, the denial 
of appellant’s application is consistent with due process and satisfies the criteria 
referred to. In reaching this question I construe the factual situation as 
amounting to an actual denial of appellant’s application on the ground that he 
refused to file a statement in accordance with section 51.142 of the Passport Regu- 
lations, 22 C. F. R. § 51.142 (Supp. 1957). The denial flows from the regulation 
and not from an independent conclusion of the Secretary with respect either to 
appellant or to any particular geographical area. The information sought by the 
regulation is relevant to the criteria by which the Secretary must be guided ; for 
travel abroad at this time by persons who owe allegiance to the United States 
but who are or have been members of the Communist Party may reasonably be 
deemed to be related to the national defense and to the conduct of foreign affairs. 
It does not follow, however, that refusal by the applicant to furnish this relevant 
information, without more, brings denial of his application into conformity with 
due process. It must be borne in mind that the denial deprives him of liberty 
to depart from the United States, a right which he has unless lawfully deprived 
thereof. In Garner v. Los Angeles Board, 341 U. S. 716, 71 S. Ct. 909, 95 L. Ed. 
1317, the relevant information which the Court held the applicant must supply 
was required by law, and was with respect to retaining State employment. These 
two factual differences are enough I think to distinguish that case from this one. 
Not only has Congress not specified here that the information refused must be 
furnished as a condition to obtaining a passport, but the liberty to travel is on 
a different footing from a desire to retain State employment. In the one case 
there is the taking away of an existing liberty; in the other there is State control 
over the qualifications of its employees. And the degree of restraint involved, as 
well as the nature of the liberty restrained, are pertinent in determining the 
sufficiency of the reason assigned for the restraint. Furthermore, the failure of 
appellant to furnish the information may have been in good faith reliance upon 
the First Amendment, cf. Konigsberg v. State Bar of California, 353 U. S. 252, 
77 S. Ct. 722, 1 L. Ed. 2d 810, or for other good faith reasons, such as fear of 
prosecution for making a false statement. Of course the reason may have been 
that to answer truthfully would have disclosed Communist Party membership 
and thereby automatically have caused the application to be denied under sec- 
tion 51. 135(a) of the Regulations. But we are not required to assume this rea- 
son, or now to decide the validity of denial of a passport based on such assump- 
tion. It is true, as pointed out in Judge Washington’s concurring opinion, that 
Congress has declared that travel of Communist members facilitates communica- 
tion and is a prerequisite for carrying on of activities to further the purposes of 
the Communist movement. The Secretary cannot be required to assume that a 
real Communist Party Member who is a citizen of or otherwise owes allegiance 
to the United States, can be relied upon to adhere to his obligation of citizenship 
when it conflicts with the responsibility he has assumed by Party membership. 
For this reason a general uncertainty as to the conduct of these involved in Com- 
munist membership or discipline has a justifiable place in considering passports. 
But such general uncertainty is not a substitute for a decision by the issuing au- 
thority where, in any event, Party membership or discipline is not shown. An 
applicant who refuses to file the statement required by section 51.142 may have 
no derogatory information to supply, or he may need to depart for personal or 
other reasons unrelated to some possible Communist involvement. Yet the Sec- 
retary, though satisfied to either effect, could not permit the departure. Thus 
to create a general restriction on travel by those who refuse the information, 
without more, is not reasonable. It prohibits travel by an individual whose 
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own reason to depart does not come within the criteria upon the basis of which 
the Secretary may validly refuse him permission to depart. The intended travel 
might be wholly unrelated to any problem of national defense or foreign affairs. 
To avoid this difficulty a conclusion should be reached by the issuing authority in 
the individual case, or with respect to the territorial area involved, on the ques- 
tion whether the travel would be reasonably likely to be detrimental to the na- 
tional defense or to the conduct of our foreign affairs. While the issuing au- 
thority may take into consideration the refusal of the applicant to comply with 
section 51.142, due process is not afforded in peacetime by applying to an indi- 
vidual case the general restriction referred to when there is opportunity for a 
particular judgment. The exigencies of the situation do not require a blanket 
rule which, for administrative convenience or otherwise, obviates the necessity 
of a judgement reached by the issuing authority in the individual case. Weare 
not at war. There is a presidentially proclaimed period of national emergency, 
but we must not construe the authority to be exercised as equal to that available 
in wartime. To bring the regulation of travel within the requirements of sub- 
stantive due process, Shachtman v. Dulles, supra, calls I think for the exercise 
by the issuing authority of its own decisional processes to a greater degree than 
inheres in denial of a passport through the self-executing effect of an applicant’s 
refusal to supply the information sought by section 51.142 of the Regulations. 

Being of the views thus expressed I would reverse and remand, with direction 
that the case be returned by the District Court to the Secretary for reconsideration 
consistently with these views and with procedures required by our decision in 
Boudin v. Dulles, 98 U. 8. App. D. C. 305, 235 F’. 2d 532. 
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Mr. Leonard B. Boudin, New York City, and Mr. Harry I. Rand, Washington, 
D. C., appeared for appellant in Nos. 13533 and 13638 and appellee in No. 13622. 

Mr. B. Jenkins Middleton, Atty., Dept. of Justice, with whom Asst. Atty. Gen. 
George Cochran Doub, Mr. Oliver Gasch, U. 8. Atty., and Mr. Paul A. Sweeney, 
Atty., Dept. of Justice, were on the brief, for appellee in Nos. 13533 and 13638 and 
appellant in No. 13622. Mr. Lewis Carroll, Asst. U. S. Atty., also entered an ap- 
pearance for appellee in No. 13533. 

Before Epcerton, Chief Judge, and PretryMAN, Wiirnur K. MILLER, BAZELON, 
Fany, WASHINGTON, DANAHER, BASTIAN and Burger, Circuit Judges, sitting en 
banc. 

PER CURIAM. 

Appellant Donald Ogden Stewart is a professional author, playwright, and 
screen writer, a native-born American citizen, resident since 1950 in London, 
England. He has had American passports from time to time during his life. 
He was issued a passport on May 15, 1951. That passport would normally have 
been valid for two years. In June of 1952 the Embassy was instructed to with- 
draw that passport and to furnish him one valid only for direct return to the 
United States. In February, 1955, he applied for a new passport. Pursuant to 
instructions from the passport Office Stewart was informed the Department had 
information indicating connections on his part with Communist activities. He 
was advised it appeared his case came within Section 51.135 of the Passport 
Regulations * and it would be necessary for him to furnish an affidavit pursuant 
to those regulations. Stewart responded with an affidavit, which he said was in 
reply to four allegations made by the Department concerning the issuance to him 
of a passport. Informal hearing was held in the Passport Office, attended by 
Stewart’s attorney, and at that hearing other alleged connections on Stewart's 
part with Communist activities were called to the attention of his attorney. A 
few days thereafter Stewart submitted another passport application through the 
American Embassy in London, which was followed by an additional statement, 
also under oath, describing his activities and asserting that they had contributed 
substantially to a better understanding of the United States in England and to 
enhancement of the good relations between the people of the United States and 
those of England. He called attention to the affidavit which he had theretofore 
filed and said: “I refer the Department to that affidavit and reaffirm that I have 
at no time, while residing in England, engaged in any political activity or in any 
activity whatsoever that could conceivably damage the interests of the United 
States.” The Passport Office advised Stewart that no further consideration 
would be given his request until he submitted “the requisite affidavit with respect 
to present or past membership in the Communist Party.” Thereupon Stewart 
filed a third affidavit, which read as follows: 


117 Fed. Reg. 8013 (1952), 22 C. F. R. § 51.135 (Supp. 1955). 
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“1. Iam not a member of the Communist Party or the Communist Political 
Association ; nor have I recently terminated membership in the said organiza- 
tions; nor have I been a member of the said organizations at any time during 
the past fifteen years. 

“2. I am not engaged in activities which, so far as I know, or have reason 
to believe, support the Communist movement. 

“3. I am not residing or remaining abroad for the purpose of engaging in 
activities which, so far as I know or have reason to believe, will advanee the 
Communist movement. 

“4. I am not engaged in activities abroad nor will I engage in activities 
abroad which, so far as I know or have reason to believe, have violated or 
will violate the laws of the United States or which have been or will be 
prejudicial to the orderly conduct of the foreign relations of the United 
States ; or which otherwise have been or will be prejudicial to the interests of 
the United States.” 

The State Department held this affidavit failed to meet the requirement of the 
regulation which laid down a prerequisite to a hearing and final decision. It 
declined to give Stewart’s application further consideration. 

Section 51.135 of the Passport Regulations reads as follows: 

“Limitations on issuance of passports to persons supporting Communist 
movement. In order to promote the national interest by assuring that per- 
sons who support the world Communist movement of which the Communist 
Party is an integral unit may not, through use of United States passports, 
further the purposes of that movement, no passport, except one limited for 
direct and immediate return to the United States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who have 
recently terminated such membership under such circumstances as to war- 
rant the conclusion—not otherwise rebutted by the evidence—that they 
continue to act in furtherance of the interests and under the discipline of the 
Communist Party ; 

“(b) Persons, regardless of the formal state of their affiliation with the 
Communist Party, who engage in activities which support the Communist 
movement under such circumstances as to warrant the conclusion—not other- 
wise rebutted by the evidence—that they have engaged in such activities as a 
result of direction, domination, or control exercised over them by the Com- 
munist movement; 

“(c) Persons, regardless of the formal state of their affiliation with the 
Communist Party, as to whom there is reason to believe, on the balance of all 
the evidence, that they are going abroad to engage in activities which will 


advance the Communist movement for the purpose, knowingly and wilfully 
of advancing that movement.” 


Section 51.142 of the Regulations’ reads as follows: 

“Oath or affimation by applicant as to membership in Communist Party. 
At any stage of the proceedings in the Passport Division or before the Board, 
if it is deemed necessary, the applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation to a statement with 
respect to present or past membership in the Communist Party. If applicant 
states that he is a Communist, refusal of a passport in his case will be with- 
out further proceedings.” 

In the case now here upon cross appeals as Nos. 13622 and 13638, the District 
Court ordered that the proceedings be remanded to the Secretary for consideration 
and determination of the merits of the application for the passport, in accordance 
with Boudin v. Dulles.* A majority of this court, composed of Judges Prettyman, 
Bazelon, Fahy, Washington and Burger vote to affirm that order (except para- 
graph 5 thereof, as will hereinafter appear). Judges Wilbur K. Miller, Danaher 
and Bastian dissent. Chief Judge Edgerton and Judge Bazelon are of opinion, 
as stated by them in Briehl v. Dulles,‘ that the regulations of the Secretary are 
invalid; but, accepting for purposes of this case the ruling in Briehl that the 
regulations are valid, they are of opinion that the regulations were complied with 
by Stewart. Judge Bazelon therefore votes to affirm the order of the District 
Court. Chief Judge Edgerton is of opinion the Secretary should be directed to 
issue a passport. Judge Prettyman is of opinion that the regulations are valid 
and that Stewart complied with the peremptory affidavit requirement of the 


717 Fed. Reg. 8014 (1952), 22 C. F. R. § 51.142 (Supp. 1955). 
’P. C. Cir., 1956, 98 U. S. App. D. C. 305, 235 F. 2d 532. 
#1957, 101 U. S. App. D. C. —, 248, F. 2d 561. 
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regulation (Sec. 51.142). He therefore votes to affirm, filing an explanatory 
opinion. Judge Fahy votes to affirm upon the ground that to require more than 
appellant stated in his affidavit would constitute an invalid application of Sec- 
tion 51.142 of the Regulations. Judge Washington votes to affirm for reasons 
stated in his separate concurring opinion, in which Judge Burger joins. Judges 
Wilbur K. Miller, Danaher and Bastian are of opinion that the regulations are 
valid, as held in the opinion of Judge Prettyman in Briehl, but they are of further 
opinion that the affidavit requirement was not complied with by Stewart. They 
therefore dissent. 

Paragraph 5 of the order of the District Court above mentioned, involved in 
Nos. 13622 and 13638, was: 

“Nothing in this order shall preclude the Department of State from taking 
into consideration, among other factors, plaintiff’s failure to subscribe, under 
oath or affirmation, to a statement with respect to past membership in the 
Communist Party, as deemed necessary by the Department.” 

That paragraph would seem to authorize the Department to take into considera- 
tion to any extent it deems necessary Stewart’s failure to subscribe to the sort 
of statement which the Department has been urging. Such an authorization 
would be at variance with the prescriptions in Boudin v. Dulles. Therefore, in 
voting to affirm the order of the District Court, the court does not affirm para- 
graph 5. At the same time a majority of the court think it would be permissible 
for the Department to take into consideration the statement made by Stewart, 
that he has not been a member of the Communist Party or the Communist Political 
Association at “any time during the past fifteen years” and to draw such infer- 
ences as are proper to be drawn from such a limited negative statement. 

Without affirming all the findings of fact or conclusions of law, we affirm the 
order of the District Court appealed from in No. 13533, which denied Stewart’s 
motion for a preliminary injunction. Chief Judge Edgerton and Judge Bazelon 
would reverse the order denying a preliminary injunction. 

Affirmed. 

PRETTYMAN, Circuit Judge (concurring). 

I desire to explain my reasons for concluding that Stewart complied with the 
peremptory requirement for an affidavit. The question is whether Stewart’s last 
affidavit, quoted in full in the foregoing opinion, so far met the requirement of 
the regulation as to entitle him to a hearing and a decision upon his application. 
The question is not whether the affidavit was true, or whether the Secretary is 
bound to accept the affidavit as a recitation of facts, or whether additional 
information may not become pertinent to issues properly posed in the course of 
the hearing proceeding. The question is whether the affidavit is sufficient under 
the regulation as a procedural prerequisite so that as a procedural matter 
Stewart was entitled to a hearing and a decision. 

Section 51.142 is the procedural requirement. It is the section which provides 
for the filing of an affidavit. It provides one peremptory result from such a 
filing. Its last sentence is: “If applicant states that he is a Communist, re- 
fusal of a passport in his case will be without further proceedings.” So if he 
files an affidavit and in it says he “is”—‘“is’”, present tense,—the proceedings 
halt and the passport is forthwith refused. But the regulations provide for no 
such peremptory disposition if the affiant says he was in the past a Commu- 
nist. And this is quite noteworthy, because in the next preceding sentence this 
procedural regulation (Sec. 51.142) provides that at any stage of the proceeding 
an applicant may be required to file a statement with respect to “present or 
past” membership in the Party. So the regulations in two consecutive sentences 
say that a statement as to past or present membership may be required and, if 
the applicant says he is presently a Communist, the passport is to be forthwith 
refused without further ado. What happens if he says he was in the past a 
Communist but is not now one? 

I think that, if an applicant says he is not now a Communist but was one in 
the past, the Secretary must determine whether he (the applicant) comes within 
one of the proscriptions of Section 51.135. This is the substantive section. It 
recites the conditions under which a passport will be denied. Like Section 
51.142 it says passports will be denied persons who “are”—“are”, present 
tense,—members of the Communist Party. In a case of present membership the 
proscription is unqualified and peremptory. But as to all other circumstances 
this regulation obviously contemplates evidentiary conclusions by the Depart- 
ment. In it appear expressions such as “under such circumstances”, “not other- 
wise rebutted by the evidence”, “on the balance of all the evidence”, etc. So the 
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regulations plainly provide, to my mind, that if an applicant says he is presently 
a Communist he is to be forthwith denied a passport but, if he says he was a 
Communist in the past, findings must be made as to the circumstances, etc., on 
the whole of the evidence, etc., as the regulation specifies. 

I interpolate that at the moment I am not concerned with what happens when 
an applicant refuses to file an affidavit. That was the problem in Briehl Our 
present appellant, Stewart, filed an affidavit. In it he said certain things. Our 
problem is to discover the procedural results, under the regulations, of what he 
said. 

Stewart certainly did not say he was then presently a Communist. So under 
the regulations he was not to be summarily denied his passport. He did say 
he had not been a Communist for fifteen years. If he had said flatly he had been 
a Communist more than fifteen years ago, he would not have been summarily 
denied his passport. He would have been entitled to findings on the circum- 
stances, ete. I think he was entitled to that much upon the basis of what he 
did say—that is, the denial of membership for fifteen years last past. And that 
is so even if his statement is construed as a negative pregnant. His statement 
is to be treated, as I read the regulation, as evidentiary, as a piece of evidence 
for the purposes of Section 51.135. It does not justify a summary halt to the 
proceeding or a forthwith denial of the passport. 

But it is argued to us that his failure to deny all-time past membership was 
equivalent to a refusal to file at all. And so, it may be argued, his situation falls 
within the doctrine of Briehl, which is that refusal to file justifies refusal to 
proceed. I think Stewart did not refuse to file and moreover what he did file was 
in substantial compliance with the meaning, purpose and content of the regula- 
tion. 

The only past which is pertinent to a determination under the substantive reg- 
ulation (Sec. 51.135) is the immediate past. The thrust of that regulation is to 
the present. Paragraphs (b) and (c) are cast in the present tense. Paragraph 
(a) is directed to present membership and to membership “recently terminated.” 
The whole meaning of the regulation is that passports will not be issued to per- 
sons who are now or recently have been engaged in Communist activities. It 
makes no pretense of forbidding passports to persons who have no present or 
recent Communist interests but who may have had some in the dim, distant past. 
Indeed I doubt the legal validity of a regulation which would peremptorily deny 
a passport to any person who ever at any time has had any Communist connec- 
tions. This is not to say that the Secretary may not in the course of determin- 
ing an applicant’s possible present interests inquire into the nature and extent 
of his past connections and activities. But in that situation the ultimate finding 
would have to be a reasonable inference from the facts. That is not the question 
now before us. Our question is whether the regulation requires a flat denial of 
Communist Party membership at any time, unlimited past as well as recent 
past, as a prerequisite to a hearing and final decision on an application. The 
distant past may have some relevance to the questions to be determined here 
concerning the present and immediate past, but, whatever the distant past may 
have been, failure to reveal it alone is not sufficient to justify the Secretary’s 
refusal to proceed.’ 

If the immediate past is the only pertinent past under the substantive regula- 
tion (See. 51.135), an affidavit denying membership in the immediate past must 
be held to satisfy the requirement of the procedural regulation (Sec. 51.142) for 
an affidavit with respect to “past” membership. Fifteen years is a sufficient 
period to cover the immediate past. Therefore when Stewart made an affidavit 
covering fifteen years he complied with the procedural regulation. He is not to 
be treated as though he had refused to file. 

Since Stewart did not say he was then presently a Communist, he is not, under 
the regulation, to be summarily denied a passport. His affidavit denying member- 
ship in the immediate past was a compliance with the procedural regulation; it 
was not a refusal to file. That affidavit must, under the regulation, be treated as 
an evidentiary affidavit, pertinent to the requirements of Section 51.135. He was 
entitled to a hearing and a determination under that section. I therefore voted 
to remand for that purpose. 


1See Schware v. Board of Bar Examiners, 1957, 353 U. S. 232, 243 et seq., 77 S. Ct. 
o. 1 L. Ed. 2d 796; Konigsberg v. State Bar, 1957, 353 U. S. 252, 271, 77 S. Ct. 722, 


7 
1 Ed. 2d 810. 
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WASHINGTON, Circuit Judge, with whom BURGER, Circuit Judge, joins 
(concurring). 

This court held in Briehl [101 U. 8. App. D. C. , 248 F. 2d 561], that the 
State Department is entitled to require an affidavit from a passport applicant 
“with respect to present or past membership in the Communist Party.” The 
State Department’s interpretation of the regulation is evidently that the affidavit 
must fully disclose all connections with the Communist Party, no matter how 
remote in time. We need not decide whether a regulation clearly phrased in those 
terms would be valid and effective. It might well be subject to challenge as 
being unnecessarily sweeping in its requirements, and beyond the reasonable 
demands of the situation. The existing regulation makes no such explicit re- 
quirement, and I do not think we are bound to construe it as if it did, even 
after giving very considerable weight to the agency’s own interpretation. Cf. 
Unemployment Compensation Commission of Territory of Alaska v. Aragan, 1946, 
329 U. S. 143, 154, 67 S. Ct. 245, 91 L. Ed. 136. This is an exceptional sort of case. 
The right to travel is involved—an important personal right. And the affidavit 
here required is merely the condition precedent to the holding of a hearing. I 
conclude that an affidavit of the sort Mr. Stewart filed should be held sufficient 
under Briehl for the purely procedural step of holding a hearing, at which the 
relevant facts can be brought out. A considered decision can then be made 
giving such weight to the affidavit (including its omissions as well as its positive 
statements) as may be reasonable under al) circumstances. 
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BAUER v. ACHESON, SECRETARY OF STATE. 
Civ. No. 743-52. 
United States District Court, District of Columbia. 
July 9, 1952. 


Jack Wasserman, Washington, D. C., Herbert Monte Levy, New York City, 
of counsel, for plaintiff. 

Charles M. Irelan, U. 8. Atty. for the District of Columbia, Washington, D. C., 
Ross O’Donoghue, Asst. U. 8. Atty. for the District of Columbia, Washington, 
D. C., for defendant. 

Before FAHY, Circuit Judge, and KEECH and CURRAN, District Judges, 
sitting as a statutory three-judge court. 

KEECH, District Judge. 

This is an action against the Secretary of State for a declaratory judgment 
under 28 U. S. C. § 2201, for review under the Administrative Procedure Act, 
5 U. S. C. A. § 1009, and for an injunction against denial of the plaintiff’s right 
to a passport. 

The material facts are undisputed.* The plaintiff, a naturalized American 
citizen since 1944, is now in Paris, France, where she is working as a journalist. 
From 1944 to 1948 she was employed by the United States Government in the 
Office of War Information and with the Civil Censorship Division of the Mili- 
tary Government in Occupied Germany. In 1948 she travelled to France with 
a valid American passport, issued by the Secretary of State. This passport was 
thereafter extended to January 1, 1952. On June 4, 1951, the defendant, through 
his agents in Paris, without notice or hearing, revoked the plaintiff’s passport 
and has since refused to revalidate or renew it, except amended so as to be valid 
only for return to the United States. The State Department has failed to give 
any reason for revocation or refusal to renew the plaintiff's passport, other than 
the statement that in the defendant’s opinion “her activities are contrary to 
the best interests of the United States.” The plaintiff has been informed by 
the State Department that her passport will be returned to her, validated only 
for return to the United States, when she has completed travel arrangements 
for such return. 

The plaintiff contends that the Passport Act of 1918, as amended, 22 U. S. C. A. 
§§ 223-225, or that Act as construed and applied by the Secretary of State to 
authorize him to revoke a passport and deny renewal without a hearing and 
without notification as to the basis for revocation, is unconstitutional, in that it 
violates the due process clause of the Fifth Amendment and ex post facto and bill 
of attainder provisions, art 1, § 9, of the Constitution. She asks a declaratory 
judgment that the revocation and refusal to renew her passport without a hearing 
or advising her of the specific basis for the revocation and refusal to renew, are 
null and void, and that she is entitled to a passport permitting her to return to 
the United States, to travel, and to remain abroad; and she further prays that the 
defendant be enjoined from continuing to deny such passport facilities to her 
without hearing or advising her of the basis for such denial. It is the position 
of the defendant that the issuance and revocation of passports are entirely in 
the realm of foreign affairs, and as such within the absolute discretion of the 


executive branch of the government, under its inherent power and under 22 
U.8. C. A. § 211a. 


*In his amended answer the defendant denies the plaintiff's allegations that she is and at 
all times since her naturalization in 1944 has been a loyal American citizen, and that she 
has not and does not intend to engage in any activities contrary to the best interests of the 
ag ae In view of the manner in which we have decided the case, these fact issues 
are immaterial. 
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In view of the important constitutional questions raised by the complaint, plain- 
tiff’s motion to convene a three-judge court, pursuant to 28 U. S. C. § 2282, was 
granted. This court, after full hearing and argument by respective counsel, has 
given careful consideration to the questions presented, and has concluded that 
the statute and regulations relating to the issuance, use, and revocation of pass- 
ports are constitutional, in that they are susceptible of an interpretation which 
provides for due process. 

The pertinent provision of law is 22 U. 8S. C. A. § 211a, which provides: 

“The Secretary of State may grant and issue passports * * * under such 
rules as the President shall designate and prescribe for and on behalf of the 
United States, * * *.” 

Pursuant to this section the President issued Executive Order 7856, which in- 
cludes the following regulations: 

“§ 51.75. Refusal to issue passport. The Secretary of State is authorized 
in his discretion to refuse to issue a passport, to restrict a passport for use 
only in certain countries, to restrict it against use in certain countries, to 
withdraw or cancel a passport already issued, and to withdraw a passport 
for the purpose of restricting its validity or use in certain countries. 

“$51.76. Violation of passport restrictions. Should a person to whom a 
passport has been issued knowingly use or attempt to use it in violation of 
the conditions or restrictions contained therein or of the provisions of the 
rules in this part, the protection of the United States may be withdrawn from 
him while he continues to reside abroad. 

“§ 51.77. Secretary of State authorized to make passport regulations. 
The Secretary of State is authorized to make regulations on the subject 
of issuing, renewing, extending, amending, restricting, or withdrawing pass- 
ports additional to the rules in this part and not inconsistent therewith.” 

Section 224 of 22 U. 8S. C. A. makes it unlawful when the United States is at 
war or during the existence of the national emergency proclaimed by the Presi- 
dent on May 27, 1941, for any citizen of the United States to depart from or 
enter or attempt to depart from or enter the United States unless he bears a 
valid passport, and 22 U. S. C. A. § 225 prescribed a criminal penalty for viola- 
tion of § 224. These sections have been continued in effect by subsequent legis- 
lation despite the President’s proclamation of April 28, 1952, terminating the 
national emergency proclaimed May 27, 1941. 

[1] From the pleadings and argument of counsel, it is clear that plaintiff 
basically is attacking the constitutionality of § 21la. Collaterally, plaintiff re- 
fers to the other sections. Hence, if there be a substantial constitutional! 
question, as we hold there is, the action is a proper one for determination by a 
three-judge court under 28 U. S. C. § 2282. 

{2] It is clear that the authority to issue passports necessarily implies 
authority also to regulate their use and to withdraw them. The particular 
questions for inquiry in this case are whether a person who has received a pass- 
port may have it summarily revoked, during the period for which it was valid, 
without prior notice or opportunity for a hearing and on the bald statement 
that “her activities are contrary to the best interests of the United States,” 
and whether the Secretary of State may refuse to renew such passport on the 
same statement. 

[38] It is the contention of the defendant that a passport is a purely political 
document addressed to foreign powers,’ and that since a passport is in the 
realm of foreign affairs its issuance or denial is a political matter, entirely in 
the discretion of the Secretary of State and not subject to judicial review. It 
is true that the conduct of foreign affairs is a political matter within the dis- 
cretion of the executive and legislative branches of the government, and that 
the courts recognize the plenary power of the President and of the Congress, 
singly or in combination, to perform acts peculiarly within the realm of political 
affairs without judicial interference.’ There is, however, the recognized limi- 
tation on the power of the political departments of the government that their 
acts must be within the Constitution and not in conflict with any provision 
thereof.’ 


1 (Urtetiqui v. D’Arbel, 9 Pet. 692, 699, 34 U. S. 692, 699, 9 L. Ed. 276.) 

2 (United States v. Curtiss-Wright Corp., 299 U. S. 304, 57 S. Ct. 216. 81 L. Bd. 255: 
Chicago & Southern Airlines v. Waterman S. S. Corp., 333 U. S. 103, 68 S. Ct. 431, 92 
L. Ed. 568 ; Sevilla v. Elizalde, 72 App. D. C. 108, 112 F. 2d 29.) 

* (United States v. Curtiss-Wright Corp., supra, 299 U. S. 319-320, 57 S. Ct. 220.) “Not 
only * * * is the federal power over external affairs in origin and essential character 
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[4-8] The plaintiff contends that the denial of a passport to her is in viola- 
tion of the bill of attainder and ex post facto provisions of the Constitution. 

“A bill of attainder is a legislative act which inflicts punishment without 
a judicial trial.” * 

Ex post facto laws are classified in Calder v. Bull, 3 Dall. 386, 390, 3 U. S. 386, 
390, 1 L. Ed. 648, as: 

“Ist. Every law that makes an action done before the passing of the 
law, and which was innocent when done, criminal; and punishes such action. 

“2d. Every law that aggravates a crime or makes it greater than it was 
when committed. 

“3d. Every law that changes the punishment, and inflicts a greater pun- 
ishment, than the law annexed to the crime, when committed. 

“4th. Every law that alters the legal rules of evidence, and receives less, 
or different, testimony, than the law required at the time of the commission 
of the offense, in order to convict the offender.” This definition has been 
repeatedly approved. 

Neither the statute nor the regulation here involved is on its face a bill of at- 
tainder or an ex post facto law. It is true that these constitutional prohibitions 
are not limited to punishment by criminal penalty. A bill of attainder includes 
any legislative act which takes away the life, liberty, or property of a particular 
named or easily ascertainable person or group of persons because the legislature 
thinks them guilty of conduct which deserves punishment;*® and an ex post 
facto law is a statute which “ ‘in its relation to the offense, or its consequences, 
alters the situation of the accused to his disadvantage.’”° But a statute which 
makes the right to engage in some activity in the future depend upon past 
behavior, even behavior before the passage of the regulatory act, is not invalid 
as a bill of attainder or ex post facto law if the statutes is a bona fide regulation 
of an activity which the legislature has power to regulate and the past conduct 
indicates unfitness to participate in the activity.” It is possible that by arbi- 
trary administration the statute and regulation here attacked might be made 
to partake of the nature of a bill of attainder or ex post facto law, but such 
application is not inherent. Since they are susceptible of a constitutional 
interpretation, the court must construe the statute and regulations as consti- 
tutional.® 

[9-14] The plaintiffs contention that § 211a is in violation of her rights 
under the due process clause of the Fifth Amendment of the Constitution raises 
a more serious problem. 

The Fifth Amendment provides, “no person shall be * * * deprived of life, 
liberty, or property, without due process of law * * *.” The Supreme Court has 
recognized that personal liberty includes “the right of locomotion, the right to 
remove from one place to another according to inclination,”’’ stating, “The 
liberty, of which the deprivation without due process of law is forbidden, 
‘means not only the right of the citizen to be free from the mere physical re- 
straint of his person, as by incarceration, but the term is deemed to embrace 
the right of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live and work where he will; to earn 


his livelihood by any lawful calling; to pursue any livelihood or avoca- 
ton a 2"." 


different from that over internal affairs, but participation in the exercise of the power is 
significantly limited. In this vast external realm, with its important, complicated, delicate 
and manifold problems, the President alone has the power to speak or listen as a repre- 
sentative of the nation. * * * It is important to bear in mind that we are here dealing not 
alone with an authority vested in the President by an exertion of legislative power. but 
with such an authority plus the very delicate, plenary and exclusive power of the President 
as the sole organ of the federal government in the field of international relations—a power 
which does not require as a basis for its exercise an act of Congress, but which, of course, 
like every other governmental power, must be exercised in subordination to the applicable 
provisions of the Constitution.” 

Cummings v. Missouri, 4 Wall. 277, 323, 71 U. S. 277, 323, 18 L. Ed. 356. 

5 United States v. Lovett, 328 U. S. 303, 315-317, 66 S. Ct. 1073, 90 L. Ed. 1252. 

6 Thompson v. Utah, 170 U. S. 343. 351, 18 S. Ct. 620, 623, 42 L. Ed. 1061 ; Cummings v. 
Missouri, supra, 4 Wall. at pages 325-330 ; Ex parte Garland, 4 Wall. 333, 377, 71 U. 8. 333. 
877, 18 L. Ed. 366. . 

7 Hawker v. New York, 170 U. S. 189, 18 S. Ct. 573. 42 L. Ed. 1002: Cases v. United 
States, 1 Cir., 131 F. 2d 916, certiorari denied 319 U. 8. 770, 63 S. Ct. 1431, 87 L. Ed. 1718, 
rehearing denied 324 U. S. 889, 65 S. Ct. 1010, 89 L. Ed. 1437. 

8 The Japanese Immigrant Case, 189 U. S. 86, 101, 23 S. Ct. 611, 47 L. Ed. 721. 

® (Williams v. Fears, 179 U. S. 270, 274, 21 S. Ct. 128, 129, 45 L. Ed. 186.) 


10 (Williams v. Fears, supra, quoting from Allgeyer v. Louisiana, 165 U. S. 578, 589, 17 
8. Ct. 427, 41 L. Ed. 832.) 
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While the Supreme Court was there considering freedom to move from state 
to state within the United States, it is difficult to see where, in principle, 
freedom to travel outside the United States is any less an attribute of personal 
liberty.“ Especially is this true today, when modern transportation has made 
all the world easily accessible and when the executive and legislative depart- 
ments of our government have encouraged a welding together of nations and 
free intercourse of our citizens with those of other friendly countries. Personal 
liberty to go abroad is particularly important to an individual whose livelihood 
is dependent upon the right to travel, as is claimed by the plaintiff in this case. 

Aside from the provisions of §§ 224 and 225, it is unrealistic to contend that 
denial of an American passport does not restrict the plaintiff's right to travel 
abroad. Legal rights may be violated by unlawful public action although such 
action makes no direct demands on the individual.” Passports are required in 
many countries, and as long ago as 1929 the State Department advised American 
citizens leaving the United States for a country where passports are not re- 
quired to carry a passport, except in travel to Canada or Mexico, and for use to 
facilitate reentry into the United States.” 

Since denial of an American passport has a very direct bearing on the appli- 
cant’s personal liberty to travel outside the United States, the executive depart- 
ment’s discretion, although in a political matter, must be exercised with regard 
to the constitutional rights of the citizens, who are the ultimate source of all 
governmental authority.” 

The liberty guaranteed by the Constitution is not absolute. “Civil liberties, 
as guaranteed by the Constitution, imply the existence of an organized society 
maintaining public order without which liberty itself would be lost in the 
excesses of unrestrained abuses.” * Thus, freedom to travel abroad, like other 
rights, is subject to reasonable regulation and control in the interest of the 
public welfare. However, the Constitution requires due process and equal 
protection of the laws in the exercise of that control. 

“Due process of law has never been a term of fixed and invariable content.” ” 
Due process does not require a judicial hearing,” but merely a procedure in 
which the elements of fair play are accorded. Essential elements of due process 
are notice and an opportunity to be heard before the reaching of a judgment,” 
but the particular procedure to be adopted may vary as appropriate to the 
disposition of issues affecting interests widely varying in kind.” 

The court recognizes that in the matter of passports the executive department 
of the governmnt, acting through the Secretary of State, must necessarily be 
accorded wide discretion in determining when and where the protection of the 
United States may be extended to an American citizen travelling abroad, and 
that it should also have discretion to deny such protection to persons whose 
activities abroad might be in conflict with its foreign policy. This court does 
not suggest that the Secretary of State is without authority to establish reason- 
able classifications of persons whose passports shall be revoked or not renewed. 
The question raised in this case is whether the inherent power of the executive 
department or § 2lla confers upon the Secretary of State absolute discretion 
in the matter of passports, without regard to the principles of due process and 
equal protection of the law, and whether or not his discretion be exercised 
arbitrarily. 

This court is not willing to subscribe to the view that the executive power 
includes any absolute discretion which may encroach on the individual’s con- 
stitutional rights, or that the Congress has power to confer such absolute dis- 


11(In Walker v. Chief Quarantine Officer, D. C., 69 F. Supp. 980) it was held that a 
United States Citizen was being deprived of his liberty in violation of the Constitution if 
he was prevented from leaving the Panama Canal Zone after having complied with all the 
laws and regulations. 

. 12 (Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 141, 71 S. Ct. 624, 
95 L. Ed. 817.) 

13 (Browder v. United States, 312 U. 8. 335, 338, 61 S. Ct. 599, 85 L. Ed. 862.) 

4 (United States v. Curtiss-Wright Corp., supra.) 

15 (Cox v. New Hampshire, 312 U. S. 569, 574, 61 S. Ct. 762, 765, 85 L. Ed. 1049.) 
¢ 18 (Federal Communications Commission v. WJR, 337 U. S. 265, 275, 69 S. Ct. 1097, 1103, 

3 L. Ed. 1353.) 

17 (LL. B. Wilson, Inc. v. Federal Communications Commission, 83 U. 8. App, D. C. 176, 
185, 170 F. 2d 793, 802; Barry v. Hall, 68 App. D. C. 350, 353, 98 F. 2d 222, 225.) 

18 (L. B. Wilson, Inc. v. F. C. C., supra.) 

19 (Federal Communications Commission v. WJR, supra.) However, the hearing pro- 
visions of the Administrative Procedure Act. 5 U. 8. C. A. § 1001 et seq., have been held 
applicable to hearings the requirement for which has been read into a statute in order to 
save the statute from invalidity. (Wong Yang Sung v. McGrath, 339 U. S. 33, 50, 70 
S. Ct. 445. 94 L. Ed. 616.) 
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cretion. We hold that, like other curtailments of personal liberty for the public 
good, the regulation of passports must be administered, not arbitrarily or 
eapriciously, but fairly, applying the law equally to all citizens without dis- 
crimination, and with due process adapted to the exigencies of the situation. 
We hold further that such administration is possible under the existing statute 
and regulations. 

Since the Act in question is susceptible of an interpretation which would permit 
due process, it follows that it is not in violation of the Fifth Amendment. The 
President’s regulation authorizing withdrawal of passports is clearly within the 
intent of the Congress, and is susceptible of and must be construed as exacting 
notice and opportunity to be heard prior to any judgment affecting revocation or 
refusal to renew a passport. 

The third member of this court is of the view that the complaint is to be 
analyzed as an attack merely on the action of the Secretary of State and, as 
such, it involves no substantial question as to the constitutionality of the statute. 

[15-18] We take the view that a substantial and serious constitutional 
question has been raised,” which necessitated the convening of a three-judge 
court, in that the statute is susceptible of the interpretation followed by the 
Secretary of State, and as so interpreted and applied it would be unconstitu- 
tional. While there have been previous pronouncements by the Supreme Court 
reading into statutes due process provisions under certain circumstances, the 
statutes there involved were not so clearly analogous to the one here in question 
as to remove the substantial character of the constitutional question. The mere 
fact that in the opinion of the three judges who heard the case, the statute may 
be interpreted so as to provide due process, does not change the fact that there 
is a substantial constitutional question, and does not ipso facto require a remand 
to one district judge for final determination of the issues. 

Since there is a substantial constitutional question, there is no doubt of the 
propriety of action by the three-judge court as to all questions involved in the 
litigation necessary for disposition of the prayer for injunction.” We find that 
this is a proper case for a final determination of the issues, since it requires no 
further encroachment on the time of the three-judge court for additional hearing, 
and remand to a single district judge would merely result in duplication. 

We conclude that revocation of the plaintiff's passport without notice and 
hearing before revocation, as well as refusal to renew such passport without an 
opportunity to be heard, was without authority of law. It follows that the 
Secretary of State should be directed to renew or revalidate the plaintiff’s 
passport without the amendment making it valid only for return to the United 
States, unless a hearing is accorded her within a reasonable time. 

Counsel will present promptly an appropriate order, 

CURRAN, J., concurs. 

FAHY, Circuit Judge (dissenting on jurisdictional grounds). 

In my opinion the case should be decided by a single district judge rather 
than by a specially constituted three-judge court. This latter type of court has 
been authorized by Congress in circumstances which come within the following 
provision : 

“An interlocutory or permanent injunction restraining the enforcement, 
operation or execution of any Act of Congress for repugnance to the Consti- 
tution of the United States shall not be granted by any district court or 
judge thereof unless the application therefor is heard and determined by a 
district court of three judges under section 2284 of this title.’ (28 U. S. C. 
§ 2282 (Supp. IV 1951) ) 

In other circumstances jurisdiction does not fall to a district court composed 
of three judges. California Water Service Co. v. Redding, 1938, 304 U. S. 252, 
58 S. Ct. 865, 82 L. Ed. 1823;* see, also, Ex parte Bransford, 1940, 310 U. S. 
354, 361, 60 S. Ct. 947, 84 L. Ed. 1249.2 As said in Oklahoma Gas Co. v. Okla- 


29 It is therefore our view that California Water Service Co. v. Redding, 304 U. 8S. 252, 
58 S. Ct. 865, 82 L. Ed. 1323; Ex parte Bransford, 310 U. S. 354, 60 S. Ct. 947, 84 L. Ed. 
1249, and Oklahoma Gas Co. v. Oklahoma Packing Co., 292 U. S. 386, 54 S. Ct. 782, 78 
L. Ed. 1318, cited by the dissenting judge, are inapplicable. 

*. Sterling v. Constantin, 287 U. S. 878, 3938, 53 S. Ct. 190, 77 L. Ed. 875; Osage Tribe 
of Indians v. Ickes, D. C., 45 F. Supp. 179, 185. 

1This case involves the predecessor provision of 28 U. S. C. § 2282, supra, which was 
identical in the respect here apposite to § 2282. 

? This case arose under the old Jud. Code § 266, the predecessor of 28 U. 8S. C. § 2281. 
The latter provision presently governs the convening of a three-judge district court where 
the attack is upon the constitutionality of a state statute. Those parts of the opinion which 


support the text are fully applicable here as § 266, supra, in the respect here pertinent in 
no way differs from § 2282. ; 
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homa Packing Co., 1934, 292 U. 8. 386 at 391, 54 S. Ct. 732, 78 L. Ed. 1318, 
the three-judge procedure is an extraordinary one, designed for a specific class 
of cases. Under such procedure an appeal may be taken directly to the Supreme 
Court, 28 U. S. C. § 1253 (Supp. IV 1951), to permit expeditious final disposition 
of a question involving the possible repudiation of an act of Congress as repug- 
nant to the Constitution. But the basis for the claim of such repugnancy must 
be substantial. Jameson & Co. v. Morgenthau, 1939, 307 U. S. 171, 59 S. Ct. 804, 
&3 L. Ed. 1189 (see n. 1, supra) ; California Water Service Co. v. Redding, supra. 

The amended complaint does not meet these requirements. It does not even 
mention the Act of Congress relied upon to support the Secretary’s revocation of, 
and refusal to renew, plaintiff’s passport, namely, 44 Stat. 887 (1926), 22 
U.S. C. A. §211a.. The amended complaint refers only to 22 U. 8. C. A. §§ 223- 
225, and asserts that these provisions, as construed and applied by the defendant 
to the plaintiff, who is a citizen, are unconstitutional. Section 223 has to do 
with war-time restrictions upon the departure from or entry into the United 
States of an alien, and other matters equally inapplicable. Section 224 makes 
it unlawful under conditions therein specified for a citizen to depart from or 
enter the United States unless he bears a valid passport, provisions also presently 
inapplicable to the plaintiff. Section 225 prescribes the punishment for viola- 
tion of §§ 223 and 224.° 

Even if we construe the complaint as though it implicitly attacks the constitu- 
tionality of 22 U. S. C. A. §211a, no substantial constitutional question is 
presented. This section reads: 

“The Secretary of State may grant and issue passports, and cause passports 
to be granted, issued, and verified in foreign countries by diplomatic represen- 
tatives of the United States, and by such consul generals, consuls, or vice 
consuls when in charge, as the Secretary of State may designate, and by the 
chief or other executive officer of the insular possessions of the United States, 
under such rules as the President shall designate and prescribe for and on 
behalf of the United States, and no other person shall grant, issue, or verify 
such passports.” (44 Stat. 887 (1926), 22 U. S. C. A. § 211a.) 

In the first place, the constitutionality of this provision is not affected by con- 
struing it to include the power to revoke a passport. If such an interpretation is 
erroneous revocation has resulted from an exercise of authority not granted and 
would be invalid on that ground. This would leave untouched the question of 
constitutional validity of the statute itself, placing control of granting and issuing 
passports in the Secretary of State under rules prescribed by the President. On 
that question I think it cannot be seriously doubted that Congress acted within its 
authority. Congressional choice in this respect is not only plainly constitutional 
but is obviously appropriate, for the subject has much to do with the conduct of 
foreign affairs. Indeed, when plaintiff’s position is analyzed her attack upon the 
action of the Secretary is not in reality an assertion that the statute itself is 
unconstitutional but a claim that the Secretary, in administering the statute, has 
exceeded his powers in assuming authority to revoke, and, in any event, in not 
according plaintiff the safeguards to which she is entitled.? As indicated 
above, whether or not the statute includes the power to revoke is a question of 
statutory construction; and failure of the Secretary, or of the regulations pre- 
scribed by the President, to accord proper safeguards, does not affect the constitu- 
tionality of the statute, for if plaintiff is entitled by the Constitution to notice and 
hearing or other appropriate procedures, the statute must be read as requiring 
such procedures. The Japanese Immigrant Case, 1903, 189 U. S. 86, 23 S. Ct. 611, 


8 This case also arose under old § 266 (see n. 2, ger). 

* This section can be traced back ultimately to Rev. Stat. § 4075, Act of May 30, 1866. 

SThe defendant in its answer avers, and it is not disputed, that plaintiff’s passport is 
valid for the purpose of permitting her to return to the United States. 

* Not ithstanding the termination by the President on April 28, 1952, of the Proclama- 
tion of May 27, 1941, referred to in § 223, Se procttene of §§ 223-225 are no doubt still 
applicable by virtue of Acts of Congress enacted since April 14, 1952. Emergency Powers 
Interim Continuation Act, Public Law 313, approved by the President April 14, 1952; 
8. J. Res. 156, Public Law 368, approved by the President May 28, 1952: Public Law 393, 
approved by the President June 14. 1952: H. J. Res. 490, Public Law 428. approved by the 
President June 30, 1952; Pablic Law 450, approved by the President July 6, 1952: also, 
Immigration and Nationality Act, Sec. 215 (a) et seq., enacted into law over President’s 
veto. June 27, 1952. 

7™The complaint nowhere asserts that 22 U. S. C. A. § 211a is invalid as an unauthorized 
delegation of legislative authority. Such a claim in any event would not be substantial, 
since the broad terms of the grant are sufficient in the area of governmental action which 
has to do_with the conduct of foreign affairs. United States v. Curtiss-Wright Corp., 
1936. 299 U. 8. 304. 57 S. Ct. 216, 81 L. Ed. 255; Chicago & Southern Air Lines v. Water- 
man Corp., 1948, 333 U. 8. 103, 68 S. Ct. 431, 92 L. Ed. 568. 
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47 L. Ed. 721; American Power & Light Co. v. S. EB. C., 1946, 329 U. S. 90, 67 S. Ct. 
133, 91 L. Ed. 103; Wong Yang Sung v. McGrath, 195 0, 339 U. S. 33, 70 8S. Ct. 445, 
94 L. Ed. 616.° 

In my view therefore the case is one for the usual district court composed of 
a single judge, with right in the parties to appeal from his decision to the Court 
of Appeals, followed by right of petition to the Supreme Court for review on 
writ of certiorari. This litigation should not be deemed within the special class 
of cases committed by Congress to a specially constituted three-judge court, 
properly convened only when a substantial question is raised as to the con- 
stitutionality of an Act of Congress the enforcement, operation or execution of 
which is sought to be enjoined, with right of direct appeal to the Supreme Court. 
28 U. S. C. § 2282, supra. Plaintiff in the end seeks at most to enjoin action of 
the Secretary which might be invalid because not in conformity with the proper 
construction of the statute under which he acts. She raises, and there is involved, 
no substantial question as to the constitutionality of the statute. 


8In his concurring t inion in Anti-Fascist Committee v. McGrath, 1951, 341 U. 8S. 123, 
71 8. Ct. 624, 95 L. 817, Justice Frankfurter said: “The Seantaneanan placed by this 
Court upon lenielation ‘conferring administrative powers shows consistent respect for a 
requirement of fair procedure before men are denied or deprived of rights. From a great 
mass of cases, —. the full gamut of control over property and liberty, there emerges 
the principle that statutes should be interpreted, if explicit a gees does not preclude, so 
as to observe due process in its basic meaning. * * *” 341 U at page 165, 71 S. Ct. at 

age 645. To like effect = Aaa Mfg. Co. v. Davis, 1937, Sol . S. 337 at page 356, 
7 8. Ct. 816, 81 L. Ed. 1143 








OTTO NATHAN, PLAINTIFF, v. JOHN FOSTER DULLES, SECRETARY OF 
STATE, DEFENDANT. 


Civ. A. No. 3479-54. 
United States District Court, District of Columbia. 
Feb. 28, 1955. 
SCHWEINHAUT, District Judge. 


[1, 2] This action involves an application for a passport to travel abroad 
which was denied. Several legal questions are posed but one it seems to me is 
predominant and determines the case. Plaintiff applied for a passport in De- 
cember 1952. After several months of informal interrogation and correspondence, 
he was in July 1954 denied a passport. The record in the case and stipulations 
of counsel leave the facts fairly clear and from them I can reach only one con- 
clusion which is that the plaintiff did not have a hearing which the law con- 
templates and guarantees. I do not suggest the form or the manner in which such 
a hearing should be held but there should be one. It does not satisfy me to 
argue that the plaintiff has not exhausted his administrative remedies since I 
think as a matter of practical fact he had none. 

The motion to dismiss the complaint is denied and an appropriate order will be 
signed. 
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WILLIAM CLARK, PLAINTIFF, v. JOHN FOSTER DULLES, SECRE- 
TARY OF STATE, ET AL., DEFENDANTS. 


Civ. A. No. 2620-54. 
United States District Court, District of Columbia. 


Feb. 28, 1955. 


SCHWEINHAUT, District Judge. 

I have this day decided the case of Nathan v. Dulles, D. C., 129 F. Supp. 951, 
and the reasoning in that case applies equally, it seems to me, in this one. It is 
urged by the government that the plaintiff had a “hearing” in that he personally 
talked to and corresponded with the then Under Secretary of State. I do not 
believe that that was a hearing in the sense that the law has in mind. I think, 
therefore, that the plaintiff should have a hearing in the State Department but 
I do not suggest or direct the manner in which the hearing should be conducted. 


The motion to dismiss and the motion for summary judgment are both denied 
and an appropriate order will be signed. 
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LEONARD B. BOUDIN, PLAINTIFF, v. JOHN FOSTER DULLES, SEO- 
RETARY OF STATE, DEFENDANT. 


Civ. A. No. 3850-55. 
United States District Court, District of Columbia. 
Nov. 22, 1955. 


YOUNGDAHL, District Judge. 

This cause came on to be heard on plaintiff’s motion for summary judgment 
and preliminary injunction, and defendant’s motion for summary judgment and 
opposition to the motions of plaintiff. 

Plaintiff is a native-born citizen of the United States and a practicing attorney. 
He filed an application for a passport on April 28, 1954, to go to Europe, pri- 
marily to consult with and advise certain of his clients resident there. His 
passport application was disapproved, tentatively, by Mrs. Ruth B. Shipley, then 
Director of the Passport Office. Subsequently plaintiff was issued a limited 
passport for travel in specified countries in Europe for a period limited to four 
months after he executed an affidavit in which he stated, among other things, that 
he was not then a member of the Communist Party. On October 20, 1954, after 
his trip, plaintiff requested that the restrictions imposed be removed from his 
passport. He was asked to execute an affidavit relating to his past membership 
in the Communist Party. This he declined to do but was informed that he 
would be issued a standard passport, nevertheless. Upon reconsideration, the 
Department of State, on February 24, 1955, informed plaintiff that he was not 
eligible for further passport facilities under Section 51.135 of the Passport 
Regulations.* On March 24, 1955, plaintiff appealed to the Board of Passport 
Appeals of the Department of State. A hearing was held on May 6, 1955, after 
which the Board recommended to the Secretary of State that the decision of the 
Passport Office be affirmed. This the Secretary did and on May 27, 1955, plaintiff 
was so informed. 

On August 30, 1955, plaintiff instituted the present action seeking a declara- 
tory judgment that he is entitled to a passport; that the passport regulations 
and rules of the Board of Passport Appeals, under which he was denied a pass- 
port, are invalid and unconstitutional; and that injunctive relief be granted re- 
quiring the Secretary to issue him a passport. 

On October 17, 1955, an affidavit of the Secretary of State was filed in this 
court setting forth the reasons for his denial of passport facilities. These rea- 
sons were based on a review of the State Department’s files on the plaintiff, con- 
fidential security information, and testimony of the plaintiff before the Board of 
Passport Appeals. 

It must now be accepted that travel abroad is more than a mere privilege 
accorded American citizens. It is a right, an attribute of personal liberty, which 
may not be infringed upon or limited in any way unless there be full compliance 


§ 51.135 Limitation on Issuance of Passporta to Persons Supporting Communist 
Mov sement. In order to promote the national interest by assuring that persons who 
support the world Communist movement of which the Communist Party is an integral unit 
may not, through use of United States passports, further the purposes of that movement, no 
ees. except one limited for direct and immediate return to the United States, shall be 
issued to: 

(a) Persons who are members of the Communist Party or who have recently terminated 
such membership under such circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence—that they continue to act in furtherance of the interests and 
under the discipline of the Communist Party ; 

(b) Persons, regardless of the formal state of their affiliation with the Communist Party, 
who engage in ‘activities which support the Communist movement under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domination, or control exercised over 
them by the Communist movement. 

(e) Persons. regardless of the formal state of their affiliation with the Communist 
Party, as to whom there is reason to believe, on the balance of all the evidence, that they 
are going abroad to engage in activities which will advance the Communist movement for 
the purpose, knowingly and willfully of advancing that movement. 
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with the requirements of due process. Shachtman v. Dulles, D. C. Cir., 1955, 
225 F. 2d 938; Bauer v. Acheson, D. C. 1952, 106 F. Supp. 445; Williams v. Fears, 
1900, 179 U. S. 270, 274, 21 S. Ct. 128, 45 L. Ed. 186. Travel beyond the confines of 
our sovereign borders requires the possession of a passport. It is not only unlaw- 
ful for a citizen to travel to Europe without a passport but it is virtually im- 
possible to enter a European country without one. See 8 U. 8S. C. 1185, and 
Shachtman v. Dulles, supra. The denial of a passport must therefore comply 
with due process requirements. This is especially true where, as here, an un- 
warranted denial may constitute both a deprivation of personal liberty and of 
property, for plaintiff does receive legal fees from his European clients. 

The rather contradictory shifts in position by the Government regarding this 
plaintiff renders suspect the standard for determining the right to a passport 
under Section 51.135 of the Passport Regulations. Nevertheless, the Court is 
satisfied that the Secretary of State is necessarily empowered to make reason- 
able classifications of persons who are to be granted or denied passports. While 
Section 51.135 does not appear to set forth an unreasonable classification, it 
must be conceded that it is sweeping in nature and does permit exceedingly wide 
discretion to the Department of State to deny passports. This being so, fair play 
requires that one have the opportunity to challenge the basis of, and reasons for, 
a denial under this Section directly and specifically. Yet Section 51.170, adopted 
by the Board of Passport Appeals on December 30, 1953, reads: 

“In determining whether there is a preponderance of evidence supporting 
the denial of a passport the Board shall consider the entire record, includ- 
ing the transcript of the hearing and such confidential information as it may 
have in its possession. The Board shall take into consideration the inability 
of the applicant to meet the information of which he has nvt been advised, 
specifically or in detail, or to attack the credibility of confidential inform- 
ants.” 

The Court must consider Sections 51.135 and 51.170 together. In so doing, it 
becomes evident that the Passport Office retains substantially unrestricted discre- 
tion to deny passports under substantive classification 51.135. Facts which they 
consider warrant a denial need never appear on record. Whether, in fact, 
evidence exists to warrant a denial, neither an applicant nor the courts can ever 
know. The source, quality, or quantity of evidence which has guided the Board 
and been instrumental in its decision can be reviewed by no one. This cannot 
fairly be held to constitute reasonable regulation. It must be viewed as con- 
ferring upon the Board limitless authority. Any hearing provided an applicant 
becomes an empty gesture. Consider this case. In explaining to plaintiff why 
his application had been denied the Director of the Passport Office, on February 
24, 1955, wrote: 

“Evidence has been obtained that you are a member of the Communist 
Party, and reports of your activities in recent years indicate that if your 
membership was terminated it was under such circumstances as warrant 
the conclusion, not otherwise rebutted by the evidence, that you continue 
to act in the furtherance and under the discipline of the Communist Party.” 

Does this mean that all the Passport Office need do is restate the wording of 
§ 51.135 (a) to deny a passport? Such conclusion is suggested, as evidence sup- 
porting the above statement scarcely appears in the record, although it may well 
be found in some secret file. Consider also the letter to plaintiff from Mr. John 
W. Sipes, Counsel of the Board of Passport Appeals, dated April 19, 1955. It 
informed plaintiff what was indicated in the confidential files, but not what evi- 
dence was actually contained in the files or the source of such evidence. To the 
same effect is the affidavit of John Foster Dulles, Secretary of State. His de- 
cision to deny plaintiff a passport rested, so he stated, “* * * on a pattern of 
associations and activities on the part of plaintiff over an extended period of time 
leading to the conclusion that plaintiff has been and continues to be a supporter 
of the Communist movement. Included are associations and activities disclosed 
by or inferred from the Department of State files concerning the plaintiff as 
follows * * *,” 

In short, there can be no dispute that confidential information was employed: 
that files were not revealed; and that evidence contained therein could not be, and 
was not, subjected to cross-examination. See Transcript of Proceedings, May 6, 
1955 of Hearing Panel of the Board of Passport Appeals, pages 62-67. 

How can an applicant refute charges which arise from sources, or are based 
upon evidence, which is closed to him? What good does it do him to be apprised 
that a passport is denied him due to associations or activities disclosed or in- 
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ferred from State Department files even if he is told of the associations and ac- 
tivities in a general way? What files? What evidence? Who made the infer- 
ences? From what materials were those inferences made? 

To uphold § 51.170 would grant to the Government the right to deny passports 
in an uncontrolled manner, with virtually absolute authority, at any time and in 
any way it sees fit. The right to a quasi-judicial hearing must mean more than 
the right to permit an applicant to testify and present evidence. It must include 
the right to know that the decision will be reached upon evidence of which he 
is aware and can refute directly. See Dulles v. Nathan, D. C. Cir., 1955, 225 F. 
2d 29, 30-31. It is not enough that Section 51.170 requires the Board to take into 
consideration the inability of the applicant to meet the information of which he 
has not been advised, or to attack the credibility of confidential informants, for 
whether the Board does or does not do this no one can ever know. 

Confidential information is of unquestionable importance to executive officers 
in performing their duty, but it should be confined for use in obtaining factual 
data which may itself be used of record. When the basis of action by any 
branch of the government remains hidden from scrutiny and beyond practical 
review, the seeds of arbitrary and irresponsible government are sown. More and 
more the courts have become aware of the irreparable damage which may be, 
has been, and is, wrought by the secret informer and faceless talebearer whose 
identity and testimony remains locked in confidential files. See Burrell v. Mar- 
tin, D. C. Cir., 1955, — F. 2d —; and Parker v. Lester, 9 Cir., 1955, 227 F. 2d 708. 

Section 51.170, when used in conjunction with 51.135, does not comport with 
due process. The case will be sent back to the Passport Office for a hearing 
within twenty days. All evidence upon which the Office may rely for its decision 
under Section 51.135 must appear on record so that the applicant may have the 
opportunity to meet it and the court to review it. 








WELDON BRUCE DAYTON, PLAINTIFF, v. SOHN FOSTER DULLES, SECRE- 
TARY OF STATE, DEFENDANT. 


Civ. A. No. 4890-55. 
United States District Court, District of Columbia. 
Dec. 21, 1956. 


McGARRAGRY, District Judge. 

This is a proceeding in which the plaintiff prays for a judgment declaring 
(a) that he is entitled to a passport under the statutes of the United States: 
(b) that the passport regulations and rules of the Board of Passport Appeals 
are unlawful, invalid and illegal; (c) enjoining defendant (the Secretary of 
State) from continuing to deny a passport to plaintiff; and (d) directing de- 
fendant to issue a passport to plaintiff forthwith in standard form and for 
standard duration. 

The plaintiff filed a motion for summary judgment. The defendant Secretary 
of State filed his answer, motion for summary judgment and affidavit of the 
Acting Secretary of State reciting the reasons for his decision denying plaintiff 
passport facilities. This Court held that the denial of plaintiff's application for 
a passport was a reasonable exercise of discretion by the Secretary of State 
under valid regulations, and that it was not in violation of the due process re- 
quirements of the Constitution, Amend. 5. Thereupon, an order was entered 
granting the defendant's motion for summary judgment and dismissing the 
complaint. 

On appeal, Dayton v. Dulles, D. C. Cir., 237 F. 2d 43, the Court of Appeals, fol- 
lowing its decision in Boudin v. Dulles, 98 U. S. App. D. C. 305, 235 F. 2d 532, 
held that instead of accepting the affidavit filed in support of the defendant's 
motion for summary judgment, the better practice requires that the denial of 
the passport itself should specify the regulations upon which it rests and should 
contain findings as called for by the Court’s opinion in Boudin. 

The Court of Appeals quoted from Boudin as applicable here that the Secre- 
tary should, if he refuses a passport, state whether his findings are based on the 
evidence openly produced or (in whole or in material part) on secret informa- 
tion not disclosed to the applicant. If the latter, the Secretary should explain 
With such particularity as in his judgment the circumstances permit, the nature 
of the reason why such information may not be disclosed. It was pointed out 
that this will facilitate the task of the Courts in dealing with the question of the 
propriety of the Secretary’s use of confidential information—a question which 
Was not reached in Boudin. 

In a footnote to the quotation from Boudin, the Court of Appeals pointed out 
that if considerations of internal security rather than the conduct of foreign 
affairs are involved, the Secretary should so state. 

Accordingly, the judgment heretofore entered herein was reversed and the 
case remanded to this Court for further proceedings not inconsistent with the 
opinion of the Court of Appeals. 

Thereafter, the Secretary of State filed his “Decision and Findings in the case 
of Weldon Bruce Dayton” and transmitted a copy thereof to Mr. Dayton. The 
passport application was denied under Sec. 51.135(c) of the Passport Regula- 
tions and because the issuance of a passport would be contrary to the nationa! 
interest. 

The decision of the Secretary of State is divided into six numbered paragraphs, 
the first four of which have subparagraphs (a) and (b) respectively. 

The sub-paragraphs (a) of the first four numbered paragraphs are based upon 
information contained in the open record and relate various associations and 
activities of the plaintiff. 

Sub-paragraphs (b) of the first four numbered paragraphs are based on con- 
fidential information contained in the files of the Department of State indi- 
cating that a committee of which the plaintiff was at one time chairman, was 
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conceived and organized by Communist party officials as a front for propaganda 
and espionage activities; that the individuals named as associates of the plain- 
tiff in the organization of said committee were members of the Communist party 
at the time of their association with the plaintiff in the work of the committee; 
that another individual with whom the plaintiff was closely associated and with 
whom he resided for a period of time was an active member of the Communist 
party, and that he was involved in the espionage apparatus of Julius Rosenberg ; 
that an apartment building in New York, where the plaintiff was present during 
1949 and 1950 on more than one occasion, contained an apartment unit leased 
to the same individual with whom the plaintiff had been associated and which 
apartment unit was used by Julius Rosenberg and other members of his spy ring 
for the microfilming of classified United States Government documents which 
were ultimately transferred to a foreign power; and that the plaintiff's proposed 
travel abroad is to work in close collaboration with an individual who recently 
renounced his American citizenship, has held membership in the Communist 
party outside the United States, has engaged in numerous Communist activities 
both in this country and abroad, and is suspected or being a Communist espionage 
agent. 

Paragraph V of the Decision and Findings by the Secretary states that he 
has reason to believe, on the balance of all the evidence, “that the applicant 
is going abroad to engage in activities which will advance the Communist move 
ment for the purpose, knowingly and willfully of advancing that movement.” 
The Secretary states that he has reached this conclusion on the basis of the find 
ings, together with the confidential information relating thereto “as well as 
other confidential information contained in the files of the Department of State, 
the disclosure of which might prejudice the conduct of United States foreign 
relations.” (Emphasis supplied. ) 

*aragraph VI states that the confidential information referred to in sub- 
paragraphs (b) of paragraphs I, II, II’, and IV, relates to the internal security 
of the United States; that the substance of this confidential information was 
disclosed to the applicant during the consideration of his passport application 
and that to disclose publicity the sources and details of this information would, 
in the judgment of the Secretary of State, “be detrimental to our national interest 
by compromising investigative sources and methods and seriously interfering 
with the ability of this Department and the Executive Branch to obtain reliable 
information affecting our internal security. Moreover, it would have an adverse 
effect upon our ability to obtain and utilize information from sources abroad 
and interfere with our established relations in the security and intelligence area ; 
and might, with respect to information referred to in paragraph V, prejudice the 
interest of the United States foreign relations.” 

The case is again before the Court on cross motions for summary judgment 
making substantially the same contentions as originally argued. 

We now have a decision and findings by the Secretary of State made in con 
formity with the ruling of the Court of Appeals and reciting that the denial of 
plaintiff's passport application was pursuant to the provisions of Sec. 51.135 (c) 
of the Passport Regulations and also detailing the extent of confidential infor 
mation relied upon in denying the passport, explaining the nature of and the 
reason why such information may not be disclosed. 

In his motion for summary judgment, the plaintiff renews his attack upon 
the validity of the Passport Regulations and contends that, assuming the 
validity of the Regulations, the defendant's denial of a passport to plaintiff 
Violates due process. 

The defendant contends that the Regulations are valid; that the discretionary 
action of the Secretary of State in granting or denying passport is subject to 
judicial review, if at all, only to the extent necessary to determine whether 
the Secretary of State has denied a passport on stated grounds which are 
“arbitrary” and, therefore, do not support his ultimate determination and that, 
on the open record, without reference to the confidential information in the 
Department's files, the Secretary would have been justified in rendering the 
same decision and that his denial of plaintiff's application was not an abuse 
of discretion. The defendant further contends that if the Court reaches this 
question, the Secretary validity relied on confidential information and there was 
no denial of due process in view of the reasons given by the Secretary for its 
non-disclosure. 
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The Validity of Regulations 


The regulation under which the passport application was denied provides as 
follows: 

“$ 51.135 Limitation on Issuance of Passports to Persons Supporting 
Communist Movement. In order to promote the national interest by assur- 
ing that persons who support the world Communist movement of which the 
Communist Party is an integral unit may not, through use of United States 
passports, further the purposes of that movement, no passport, except one 
limited for direct and immediate return to the United States, shall be 
issued to: 

“(a) * * * 

“(b) * * * 

“(c) Persons, regardless of the formal state of their affiliation with the 
Communist Party, as to whom there is reason to believe, on the balance of 
all the evidence, that they are going abroad to engage in activities which will 
advance the Communist movement for the purpose, knowingly and willfully 
of advancing that movement.” 

Title 22 U.S. C. A. § 211a authorizes the Secretary of State to grant and issue 
passports “wuder such rules as the President shall designate and prescribe for 
and on behalf of the United States.” 

The President, by Executive Order March 31, 1938, No. 7856, 3 F. R. 799, 
Title 22 C. F. R., Sec. 51.1 et seq., authorized the Secretary of State “in his dis- 
cretion to refuse to issue a passport, to restrict the passport for use only in 
certain countries, to restrict it against use in certain countries, to withdraw or 
cancel a passport already issued, and to withdraw a passport for the purpose of 
restricting its validity or use in certain countries.” 

Sec. 126 of the Executive Order authorized the Secretary of State “to make 
regulations on the subject of issuing, renewing, extending, amending, restricting, 
or withdrawing passports additional to these rules and not inconsistent 
therewith.” 

It was pursuant to this redelegation of power by the President that the 
Secretary of State issued the regulation under which the plaintiff was denied 
passport facilities. 

[1] It has been held in numerous decisions that heads of the several Execu- 
tive Departments may act for the President where Congress has committed a 
matter specifically to the President. Hegler v. Faulkner, 153 U. S. 109, 117, 14 
S. Ct. 779, 38 L. Ed. 653; Russell Motor Car Co. v. United States, 261 U. 8S. 514, 
f23, 43 S. Ct. 428, 67 L. Ed. 778; Cole v. Young, 96 U. S. App. D. C. 379, 226 
F.. 2d 337, reversed on other grounds 351 U. S. 536, 76 S. Ct. 861, 100 L. Ed. 1396. 

[2] As was said in Bauer v. Acheson, D. C., 106 F. Supp. 445, 449, which dealt 
specifically with the Executive Order now under consideration, “It is clear that 
the authority to issue passports necessarily implies authority also to regulate 
their use and to withdraw them.” 

And in Shachtman vy. Dulles, 96 U. 8S. App. D. C. 287, 290, 225 F. 2d 938, 941, 
the Court said: 

“World conditions, and those in particular areas, as to which the Execu- 
tive has special information and on the basis of which he is especially quali- 
fied to make decisions, bear upon the question. For reasons thus suggested 
the issuance of passports throughout our history has been left to the judgment 
of the Secretary of State under Presidential regulation, and is subject only 
to constitutional safeguards. And even these must be defined with cautious 
regard for the responsibility of the Executive in the conduct of foreign 
affairs.” 

(3] It is my opinion that the regulation under which the Secretary acted is 
valid under the authority of the Act of Congress and the Executive Order cited. 


The Question of Due Process 


The plaintiff contends that the denial of his passport application violates pro- 
cedural due process requirements of the Constitution since it is based on “con- 
fidential information in defendant’s files, secret and undisclosed to plaintiff” ; and 
violates substantive due process since it is not supported by substantial evidence 
but rather is contrary to the evidence of record. 

The findings by the Secretary of State in sub-paragraphs (a) of paragraphs I, 
II, III, and IV are based on information contained in the open record, including 
plaintiff’s statements. An extensive hearing was held before the Board of Pass- 
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port Appeals on January 18, 1955, at which the plaintiff testified and was repre- 
sented by counsel and was interrogated by counsel for the defendant in connec- 
tion with derogatory information against the plaintiff, the substance of which 
had been disclosed to the plaintiff during the consideration of his passport appli- 
eation. A second hearing was convened at which three witnesses were called by 
the Government and cross-examined by plaintiff’s counsel. These hearings and 
the statements of the plaintiff are the basis of the findings by the Secretary on 
the open record. 

The full significance of the findings under sub-paragraphs (a) can be deter- 
mined only by reference to sub-paragraphs (b) which are based on confidential 
information contained in the files of the Department of State, the substance of 
which was disclosed to the applicant during consideration of his passport appli- 
cation but the sources and details of which were not disclosed in view of the 
judgment of the Secretary of State that such disclosure would be detrimental 
to our national interest by compromising investigative sources and methods 
and seriously interfere with the ability of the State Department and the Execu- 
tive Branch to obtain reliable information affecting our internal security. 

Moreover, the Secretary found that such disclosure would have an adverse 
effect upon our ability to obtain and utilize information from sources abroad 
and interfere with our established relationships in the security and intelligence 
area. 

Also, the Secretary states that the conclusion reached with respect to the plain- 
tiff is based not only upon the confidential information referred to in paragraphs 
I, Il, I1I and IV, but also on “other confidential information contained in the 
files of the Department of State, the disclosure of which might prejudice the con- 
duct of the United States foreign relations.” 

[4] In the light of the foregoing, it is my opinion that the denial of a pass- 
port to the plaintiff did not violate either procedural or substantive due process. 

To hold otherwise would be to say that any citizen of the United States desir- 
ing a passport for the purpose of going abroad to engage in activities which will 
advance the Communist movement could force issuance of the passport unless 
the Secretary of State made disclosures detrimental to our national interest, 
affecting our internal security, and prejudicing the conduct of the United States 
foreign relations. 

Such a holding would be contrary to a body of decisions which recognize the 
complicated, delicate and manifold problems relating to our foreign relations 
and the fact that such relations are largely immune from judicial inquiry or 
interference. Latvian State Cargo & Passenger S. 8. Line v. McGrath, 88 U. 8S. 
App. D. C. 226, 188 F. 2d 1000, certiorari denied 342 U. S. 816, 72 S. Ct. 30, 
96 L. Ed. 617; United States v. Curtiss-Wright Export Corporation, 299 U. S. 
304, 57 S. Ct. 216, 81 L. Ed. 255; Harisiades v. Shaughnessy, 342 U. S. 580, 72 
S. Ct. 512, 96 L. Ed. 586. 

As was pointed out in Shachtman v. Dulles, supra, the issuance of passports 
throughout our history has been left to the judgment of the Secretary of State 
under Presidential regulation and is subject only to Constitutional safeguards 
and “even these must be defined with cautious regard for the responsibility of 
the Executive in the conduct of foreign affairs.” [96 U.S. App. D. C. 287, 225 F. 
2d 942.) 

As was observed by Mr. Justice Holmes in Moyer v. Peabody, 212 U. S. 78, 
84, 29 S. Ct. 235, 236, 538 L. Ed. 410, “It is familiar that what is due process 
of law depends on circumstances. It varies with the subject-matter and the 
necessities of the situation.” 

Mr. Justice Frankfurter pointed out in Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U. 8. 123, 163, 71 S. Ct. 624, 644 that “Due process is not a me- 
chanical instrument. It is not a yardstick. It is a process. It is a delicate 
process of adjustment inescapably involving the exercise of judgment by those 
whom the Constitution entrusted with the unfolding of the process.” 

In Betts v. Brady, 316 U. S. 455, 462, 62 S. Ct. 1252, 1256, 86 L. Ed. 1595, the 
Court said: 

“That which may, in one setting, constitute a denial of fundamental fair- 
ness, shocking to the universal sense of justice, may, in other circumstances, 
and in the light of other considerations, fall short of such denial.” 

[5] In addition to providing protection to the rights of individual citizens, 
the Constitution also recognizes interests of the Government and when con- 
flicts arise, they can be resolved only by “balancing the conflicting individual 
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and national interests involved.”” American Communications Ass’n, C. I. O. vy. 
Douds, 339 U. 8S. 382, 410, 70 S. Ct. 674, 690, 94 L. Ed. 925. 

[6] The essence of the plaintiff’s claim is that he is entitled to confrontation 
of all witnesses and that denial of such confrontation constitutes a denial of due 
process. 

This contention asserts for the plaintiff in an administrative proceeding a 
right of confrontation conferred only on defendants in criminal actions and is 
not supported by authority where the question has been raised in administra- 
tive proceedings. Norwegian Nitrogen Products Co. v. United States, 288 U. S. 
294, 53S. Ct. 350, 77 L. Ed. 796: and Williams v. People of State of New York, 337 
U.S. 241, 69'S. Ct. 1079, 93 L. Ed. 1337, are contrary to the plaintiff’s contentions. 

It seems to me that the Supreme Court disposed of the problem when, in Chicago 
& Southern Air Lines, Inc., v. Waterman S. 8S. Corp., 333 U. S. 108, 111, 68 
S. Ct. 431, 436, 92 L. Ed. 568, it said : 

“The President, both as Commander-in-Chief and as the Nation’s organ for 
foreign affairs, has available intelligence services whose reports are not and 
ought not to be published to the world. It would be intolerable that courts, 
without the relevant information, should review and perhaps nullify actions 
of the Executive taken on information properly held secret. 
sit in camera in order to be taken into executive confidences.” 

[7] In my opinion, the Court must accept the reasons advanced by the Secre- 
tary of State for not disclosing the source of the confidential information referred 
to and, under the circumstances of this case, the manner and use of confidential 
information accords with both procedural and substantive due process. 

The defendant’s motion for summary judgment will be granted and the plain- 
tiff’s motion for summary judgment will be denied. 

Counsel for defendant will submit an appropriate order. 


Nor can courts 











IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 916-58 


WILLIAM WORTHY, JR., Plaintiff, v. JOHN FOSTER DULLES, Defendant. 


WASHINGTON, D. C., 
Thursday, October 2, 1958. 


The above-entitled cause came on for hearing on motions for summary judg- 
ment before the Honorable Epwarp M. Curran, District Court Judge, at 10: 25 
a. m. 

Appearances: 

WALTER E. DILLion, Jr., Esq. 

WILLIAM M. KNusSTIER, Esq., 
for the plaintiff. 

F. KirK Mapprix, Esq. 

ANTHONY F. CAFFERKY, Esq., 

SAMUEL L. STROTHER, Esq., 
for the defendant. 


RULING OF THE COURT 


THE courT. The conduct and exercise of foreign relations of the United States 
resides in the executive Branch of the Government. Within the reasonable and 
proper exercise of foreign relations, the President of the United States may 
properly restrict the travel of certain citizens to certain designated geographical 
areas of the world when necessitated by foreign policy considerations. 

Now, a passport renewal may validly be denied to a person who, after a hear- 
ing, the Secretary of State has concluded would engage in activities in foreign 
countries prejudicial to the orderly conduct of foreign relations because the 
Secretary has reason to believe on the basis of his past conduct and evidence of 
his future conduct that he would, if his passport were renewed, violate the re- 
stricting endorsements contained therein. Under the circumstances of this case, 
the refusal of the Secretary of State to issue a passport to the plaintiff does not 
violate his rights under the First Amendment; therefore, the plaintiff's motion 
for summary judgment is denied and the defendant‘s motion for summary judg- 
ment is granted. 

Counsel for the defendant will prepare the proper order. 

(Whereupon, at 11:55 a. m., the hearing in the above-entitled cause was 
concluded. ) 
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CASES DECIDED BY THE SUPREME COURT OF THE UNITED STATES 


*Dominco Uatetieur, PLAINTIFF IN ERROR, v. Joun N. D’Anrcy. 
Henry Dipier, anp Dominco D’ARBEL, DEFENDANTS IN ERROR. 


Maryland. The plaintiffs instituted a suit in the Circuit Court of the United States for 
the District of Maryiind, stating themselves to be citizens of the state of Maryland, and 
that the defendant was an alien, and a subject of the King of Spain. The defendant 
. in abatement, that one of the plaintiffs, Domingo D’Arbel, was not a citizen of 
Maryland, nor of any of the United States, but was an alien, and a subject of the King 
of Spain. Upon the trial of the issue joined on this plea, the plaintiffs produced and 
gave in evidence under the decision of the Circuit Court, a passport granted by the Se- 
cretary of State of the United States, stating D’Arbel to be a citizen of the United 


States. Held, that the passport was not legal evidence to establish the fact of the citizen- 
ship of the person in whose favour it was given. 


The defendant in the Cireuit Court, offered in evidence the record, duly certified, of the 
District Court of the United States for the District of Louisiana, containing the proceed- 
ings in a suit which had been originally instituted against D’Arbel, in a State Court of 
Louieiana, and on his affidavit that he was an alien, and a subject of the King of Spain, 
had been removed fur trial to the District Court, under the authority of the act of Con- 
gress authorizing such a removal of a suit against an alien into a Court of the United 
States, The record was introduced, as containing a copy of the affidavit of D’Arbel in 
the State Court, upon which the case was removed. Held, that this was legal evidence. 


IN error to the Circuit Court of the United State. for the District 
of Maryland. 


The defendants in error instituted an action of assumpsit in the 
Circuit Court, and in the declaration, stated themselves to be citi- 
zens of Maryland, and that the defendant was a subject of the King 
of Spain. The declaration contained the common counts. 

The defendant below, Domingo Urtetiqui, pleaded the general 
issue, and also a plea in abatement, alleging that Domingo D’Arbel, 
one of the plaintiffs, was not, at the impetration of the writ, a citizen 
of the United States, or of any one of them. 

To this plea there was a replication, and an issue thereon. On 
the trial of the cause upon other issues joined, exceptions were takea 
to the ruling of the Court: but as the cause was “decided in (*693 
this Court exclusively upon the questions raised on the plea 
in abatement, they are omitted in this report. 

The exceptions taken by the deferdants in the Circuit Court were 
the following: 

The plaintitfs in the Circuit Court having offered evidence to 
prove that Domingo D’ Arbel was an inhabitant of Louisiana, before 
and on the 30th April, 1803, and continued to be an inhabitant 
thereof, until the year 1818 or 1819.—further to support the issue 
on their part, on the plea of abatement, and to prove the citizenship 
of D’Arbel, offered in evidence a passport granted by Jehn Quincy 
Adams, then Secretary of State,on the 22d March, 1824, to the 
said D’Arbel, as a citizen of the United States. To the admissi- 
bility of this passport as legal or competent evidence of the Ame- 


521 











522 THE RIGHT TO TRAVEL 


rican citizenship of the said D’Arbel, the defendant below objected ; 
but the Court overruled the objection, and permitted the same to be 
read to the jury. | 

The defendant, to support his plea in abatement, and for the pur- 
pose of showing the admission of D’ Arbel, under oath, that he was, 
on the 8th of May, 1517, a subject of the King of Spain, offered in 
evidence a record of the District Court of the United States, for the 
Eastern District of Louisiana, in a cause, wherein John K. West, 
curator of James Neil, was plaintiff, and Domingo D’Arbel was de- 
fendant, which had been removed, under and by virtue of the 
twelfth section of the act of 1789, from the District Court of the 
state of Louisiana, for the first judicial district, upon the petition 
of the said D’Arbel, supported by affidavit, that he was, on the 8th 
of May, 1817, a subject of his most catholic majesty, the King of 
Spain. The record offered in evidence, set out the transcript or 
record from the State Court, certified under seal by the deputy-clerk 
of said Court, and also the proceedings in the District Court of the 
United States thereupon, and the said record was certified in due 
form, as containing “a full, faithful, and true copy of the transcript” 
from the State Court, “and also of the proceedings which have 
taken place in said cause,”’ in the Distnct Court of the United 
States. The defendant below also proposed to give in evidence 
that the D’Arbel mentioned in the record was the same D’Arbel, 
one of the plaintiffs in this cause. 

“694] The plaintiffs objected to the evidence so offered, and the 
*Court refused to permit the record to be read in evidence 
for the three following reasons: 

1. It is res inter alios acta. 

2. The transcript from the Court of the state of Louisiana is cer- 
me + an Pedesclaux, deputy-clerk, without any official 
seal. > 

3. The clerk of the District Court of the United States certifies 
that the foregoing nine pages (meaning the record) contain a full, 
faithful, and true copy of the transcri: from the first judicial district 
Court of ‘the state of Louisiana, in the case wherein John K. West, 
curator of the estate of James Neil, ie plaintiff, and Domingo 
D’Arbel is defendant, &c. The certificate is in effect the copy of a 


copy. 

The defendant below, to support his plea in abatement, also gave 
in evidence by competent witnesses, that D’Arbel had declared him- 
self to have been a native Frenchman, and born near the borders 
between France and Spain; whereupon, the plaintiffs p the 
thon bore tho jury, ta support of hin pln in abetonneat, the plain 

a re ury, in support of his plea in abatement, : 
tiffs were entitled to the verdict, if the jury believed the plaintiffs’ 
evidence: which prayer the Court granted. 

The defendant excepted to the decisions of the Coart on the evi- 
slence offered by the plaintiffs, and to the of the Court on the 
prayers of the defendant; and the Court a bill of excep- 
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tions. A judgment having been entered on the verdict of the jury 
in favour of the plaintiff, the defendant prosecuted this writ of error. 


The case was argued by Mr. Kennedy, and Mr. Meredith, for the 
plaintiff in error; and by Mr. Johnson, and Mr. Taney, for the de- 
fendants. 


For the plaintiff in error, it was contended, upon the first excep- 
tion, that the passport granted by the Secretary of State to M. 
D’Arbel, was not admissible evidence. 

Paasports are not authorized by any act of Congress, and even 
when they are used in foreign countries, they are, from the comity 
of nations in amity with each other, admitted as prima facie evi- 
dence of what they purport. Theydo no more “than re- _,, 695 
quest that the person to whom the passport is given, may be [ 
permitted to pass freely, and that he may have all lawful aid and 
protection as a citizen of the United States. 

It is denied that the passport was evidence, any more than a mere 
certificate of a claim by D’Arbel of citizenship. tt may show an 
application to the Department of State ; but the Circcit Court allowed 
it to be read as legal evidence of citizenship. 

It is not judicial evidence, as it was not given under any law. 
Protections are not per se evidence. 3 Wash. C. C. R. 529. Such 
a paper has never been admitted to prove the facts stated in it. 
Passports are issued in the Department of State on request; and not 
upon evidence to support the assertion of citizenship on which they 
are granted. But if such evidence were required and furnished, 
unless by some direction or authority of a statute, they would not 
be evidence of the fact of citizenship. 

It was not intended that a passport should be judicial evidence, 
either here or abroad. It is a political document addressed to 
foreign powers and foreign agents. Commanders of fleets and 
generals of armies grant them, and they pass for what they are 
worth. The practice of the Department of State cannot change the 
law of evidence. 

Upon the second exception, it was argued, that the record of the 
proceedings in the case in the District Court of the United States, 
removed from the State Court by D’Arbel, was legal evidence of 
the declaration made on oath by Lins to obtain the removal of the 


cause. 

it was introduced only to show the oath taken by D*Arbel. This 
was his mere declaration, and as such could be proved by the paper 
itself, as a declaration could be proved by a person who heard it. 
It is his own act, and as the record is certified according to the act 
of Congress, the contents of it were evidence. 

D’ Arbel had filed the proceedings in the District Court, from the 
State Court, and he was the only person who could do so; and to 
obtain the consent of the Court to receive them, he made the affidavit. 
It is not the proceedings in the State Court which are evidence, but 











524 THE RIGHT TO TRAVEL 


those in the United States Court, which were there upon the affidavit 
*696] of D’ Arbel, under the “authority of the act of Congress ; and 

the proceedings of the State Court became those of the Dis- 
trict Court. 

The removal of the proceedings iu such a case to a Court of the 
United States, from a State Court, is like the removal of a case by 
certiorari, which takes up the whole record, and they become matter 
of record in the Court to which they go. The term “ process.”’ in 
the act of Congress, means all the proceedings. No new declaration 
:$ filed in the federal Court, and the Court may remand the case, 
if its removal has not been legal. Cited, 1 Wheat. 304. 345; 3 Story 
on the Constitution, 608; 1 Peters C. C. R. 44; 1 Paine,410; 4 Wash. 
C. C. R. 286. 

The objection that the record was res inter alios acta, would apply 
to all declarations made under any circumstances. The record 1s 
not to affect the right of any one but D’Arbel, and to prove the fact 
of his alienage. Suppose he had declared he was an alien, it would 
equally affect the rights of his copartners, and yet the right to prove 
such a declaration will not be denied. 

As to the third exception, it was argued that it took from the jury 
the consideration of all the evidence in the case, and directed the jury 
to consider the plaintiffs’ evidence only. This was an interference 
with the province of the jury. 


Mr. Johnson and Mr. Taney, for the defendants in error, contended, 
on the first exception, that the passport was proper evidence. Docu- 
ments of this description are made evidence by usage. The docu- 
ment is respected by foreign nations; it is granted by a high officer 
of the government, and it contains his official declaration of the 
fact stated in it, the citizenship of the person named in it. The 
laws of nations recognise passports as evidence of the national 
character they assert. 

Acts of Congress recognise passports. 2 Laws U.S. 98; 3 Laws 
U. S. 528. The last act imposes a penalty on consuls for granting 
passports to persons not entitled to them. 

The form, manner, and evidence on which a passport shall be 
granted, are not regulated by any particular law, but the Court will 
judicially take notice of the usage of the government to issue thein. 
It is the universal usage of nations to grant them, and to respect 
them as protections according to the law of nations. 
°697] *Upon the second exception, the counsel contended that 

the record was not evidence in the case. Whether a cause 
shall be removed from a State to a federal Court depends on the 
State Court, and the record of the action of the State Court, pre- 
sented as it was in this case, would not be evidence. No inquiry is 
made in the Court of the United States as to alienage, that is made 
in the State Court; and the affidavit is only to satisfy the State 
Court of the fact alleged. The atfidavit and the petition form no 
part of the record, and do not properly go up to the District Court. 
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If this position is correct, the certificate and seal of the District 
Court of Louisiana, however regular under the act of Congress, 
were no proof of the affidavit. If such affidavit could be evidence, 
it should have been proved by the seal of the State Court. As to 
the construction of the act of 1789: cited, 12 Johns. 153; 4 Hen. 
and Munf. 173; 3 Mason, 457. 

If un affidavit is made to a plea in abatement in the Circuit Court, 
would it be evidence in another Court? Certainly not. 

But when this affidavit was made, D’Arbel was in fact a citizen 
of the United States, by the operation of the cession of Louisiana, 
whatever may have been his opinion on the subject. Ile swore in 
the affidavit to a legal proposition, and he was in error us to his 
rights and relations to the United States. 

But if the affidavit in the record is evidence against D’Arbel, the 
question here is, whether it shall be admitted to affect the other 
plaintitfs below. It will have the effect to drive them from their 
action in the Circuit Court; and as this will be the consequence of 
its admission, this Court will consider it to have been properiy ex- 
cluded in the Circuit Court. 


Mr. Justice Tnompson delivered the opinion of the Court. 

This case comes up on a writ of error from the Circmt Court of 
the Maryland district. It is an action of assumpsit. The declara- 
tion contains the common money counts, and also counts for goods 
sold and delivered, work, labour, and services, and an insimul com- 
putassent. There is an averment in the declaration, that the plain- 
tiffs are citizens of the state of Maryland, and the defendant an 
alien, and subject of the King of Spain. The defendant pleaded the 
general issue, and also a plea in abatement, alleging that Domingo 
1)’ Arbel, one of the “plaintiffs, was not, at the commencement #608 
of the suit, a citizen of the United States, or any one of them; b $F 
to which there was a replication, and issue thereupon joined. And 
by an agreement contained in the record, all errors in pleading are 
waived on both sides; and the cause comes here on five bills of 
exceptions taken at the trial; three of which relate to matters 
arising under the plea in abatement, and the other two upon the 
merits. 

The question arising upon the first exception, turns upon the ad- 
missibility in evidence of the passport given by the Secretary of State, 
introduced to prove the citizenship of Domingo D’Arbel. The record 
states, that the plaintiffs, further to suppert the issue on their part, 
on the plea in abatement to the jurisdiction of this Court filed in 
this cause, offered in evidence the following paper, purporting to be 
a passport from the Secretary of State of the United States, and which 
was admitted to be an original paper from the Department of State, 
signed by John Quincy Adams, then Secretary of State of the United 
States; and having also offered evidence, that the several endorse- 
nents on said paper, were respectively in the handwriting of the 
several persons signing the same; and that the said persons were 
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the respective officers of the government of Mexico, as they style 
themselves in the said endorsements, at the periods at which the 
same were made. It was also admitted, that at the date of the said 
passport, said D’Arbel was then in Mexico, and that the said pass- 
port was applied for, and obtained for him, at his instance, and by 
his request, by one of the coplaintiffs, who transmitted the same to 
the said D’Arbel, into whose possession it came, and by whom it 
was used. The only proof of said use being the said endorsements 
so made thereon. The passport is as follows: “ United States of 
America. To all to whom these presents shall come, greeting. I, 
the undersigned, Secretary of State of the United States of America, 
hereby request all whom it may concern, to permit safely and freely 
to pass, Domingo D’Arbel, a citizen of the United States, and in case 
of need, to give him all lawful aid and protection. Given under 
my hand, and the impression of the seal of the Department of State, 
at the city of Washington, the 22d day of March, 1824, in the forty- 
eighth year of the independence of these United States. Jou 
Quincy Apams.”’ 
*699] *To the admissibility of which paper in evidence, the de- 
fendant, by his counsel, objected; the same not being legal 
or competent evidence of the American citizenship of said D’ Arbel. 
But the Court were of opinion, and so decided, that the said paper 
was legal and competent evidence of said citizenship, and the same 
was admitted. 

There is some diversity of opinion on the bench, with respect to 
the admissibility in evidence of this passport, arising, in some mea- 
sure, from the circumstances under which the offer was made, and 
its connexion with other matters which had been given in evidence. 
Upon the general and abstract question, whether the passport, per 
se, was legal and competent evidence of the fact of citizenship, we 
are of opinion that it was not. 

There is no law of the United States, in any manner regulating 
the issuing of passports, or directing upon what evidence it may be 
done, or declaring their legal effect. It is understood, as matter of 
practice, that some evidence of citizenship is required, by the Secre- 
tary of State, before issuing a passport. ‘This, however, is entirely 
discretionary with him. No inquiry is instituted by him to ascertain 
the fact of citizenship, or any proceedings had, that will in any 
manner bear the character of a judicial inquiry. It is a document, 
which, from its nature and object, is addressed to foreign powers; 
purporting only to be a request, that the bearer of it may pass 
safely aud freely ; and is to be considered rather in the character of 
a political document, by which the bearer is recognised, in foreign 
countries, as an American citizen; and which, by usage and the 
law of nations, is received as evidence of the fact. But this is a 
very different light, from that in which it is to be viewed in a Court 
of justice, where the inquiry is, as to the fact of citizenship. It is 
a mere ex parte certificate; and if founded upon any evidence pro- 
duced to the Secretary of State, establishing the fact of citizenship, 
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that evidence, if of a character admissible in a Court of justice, 
ought to be produced upon the trial, as higher and better evidence 
of the fact. But whether the Circuit Court erred in adinitting the 
passport in evidence, under the circumstances stated in the excep- 
tion, this Court is divided in opinion, and the point is of course 
undecided. 

*The defendant, in order to support the issue on his part, [*700 
on the plea in abatement, for the purpose of showing the ad- | ' 
mission of the said D’Arbel, under oath, that he was a subject of 
the King of Spain, on the 8th day of May, 1817, offered in evidence: 
a document or paper, purporting to be a record of certain proceed- 
ings in a cause in a District Court of the state of Louisiana, in at! 
for the first judicial district of that state, in which John K. West, 
curator of the estate of James Nicl, was plaintiff, and the said 
Domingo D’Arbel was defendant; which proceedings contain a 
petition presented to the State Court, for the purpose of removing 
the cause into the District Court of the United States; and in which 
petition it is alleged, that Domingo D’Arbel is a subject of his most 
catholic majesty, the King of Spain: and on this ground claimed to 
have his cause removed into a Court of the United States, pursuant 
to the act of Congress. To which petition is annexed the oath of 
the said D’Arbel, that the facts contained in the petition are true. 
and that he is a subject of his most catholic majesty, the King of 
Spain. To the admission of this evidence, the plaintiffs’ counsel 
objected, and the Court sustained the objection. The exception 
embraces some matters upon which the Court expressed no opinion : 
and need not, therefore, be here noticed. So far as relates to the 
admissibility of this evidence, the objection is stated as follows: 
“the plaintiffs object to the giving in evidence the record so offered, 
for the purpose for which it is offered by the defendant. First, 
because, if the jury find the facts stated in the plaintiff’s first 
prayer, then they are bound to find a verdict for the plaintiff, on 
the plea in abatement; and secondly, because if not concluded, the 
said record purports only to give a copy of a copy of the petition 
and affidavit alleged to have been filed in the said case, in the said 
record mentioned, and a copy of a copy of the said case, as it pur- 
ports to have been in the Stute Court; which objection the Court in 
part sustained, and rejected the record! so offered in evidence.”” In 
this, we think, the Court erred. We do not perceive any we'll 
founded objection, in any point of view, to the admission of this 
record for the purpose for which it was offered, viz. to prove the 
declaration of Domingo D’Arbel under oath, that he was a Spanish 
subject. It did not in any manner affect the rights of any other 
party to the judgment; and *was no more objectionable, than *=01 
the declaration or confession of D’Arbel, made in any other _ 
manner or on any other occasion. But it did not lie in the mouth of 
D’Arbel to object to this evidence, as a part of the record of the Dis- 
trict Court of the United States. It was his own act placing it on the 
record of that Court; and that record was duly authenticated accord- 
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ing to the act of Congress. This document or record, as it is called, 
begins with the following caption or memorandum : “ United States 
of America, Eastern District of Louisiana, ss. Be it remembered, 
that on the 24th day of May, in the year 1817, into the District 
Court of the United States in and for the then Louisiana District, 
came Domingo D’Arbel, by his attorneys, and filed the following 
transcript or record, to wit.’”? Then follow the record and proceed- 
ing in the State Court, containing the petition and affidavit of D’ Arbel 
that he was a Spanish subject. Thus it will be seen, that this 
record or proceeding in the State Court, was introduced into the 
United States District Court, by D’Arbel himself, as the grounds 
upon which he claimed a right to have his cause tried in a Court 
of the United States. It was therefore evidence offered by him ori- 
ginally in the District Court of the United States, and it does not 
le with him now to say that that record was not duly authenticated, 
when introduced by him into the United States District Court. It 
was not offered in evidence in the present case, as coming directly 
from the State Court; and all objections to the authentication by 
the clerk of the State Court, even if well founded, are misapplied. 
This record, as offered to the Circuit Court on the trial of this cause, 
came from the District Court of the United States, and the proceed- 
ings and oath relied upon, were then introduced by D’Arbel 
himself, 

Whether the District Court of the United States was bound to 
receive this as satisfactory evidence of the right of D’Arbel to 
remove the cause from the State Court, is not at all material. It 
was received by the United States District Court as sufficient, and 
the cause was removed and proceeded in accordingly. But there 
ean be no doubt, that the United States Court had a right to exa- 
mine and decide for itself upon the grounds on which D’Arbel 
claimed to have his cause removed into the United States Court. 
That Court had a right to decide upon its own jurisdiction, and 
702] remand the cause, if sufficient grounds *for a removal were 

“4 not shown. It cannot surely be in the power of the State 
Court to compel the United States Court to assume jurisdiction. 

The third exception on the part of the defendant is to the ruling 
of the Court upon the plaintiff’s prayer, which is as follows. The 
evidence having been given, as set forth in the two prior exceptions 
by the plaintitfs, which is to be considered as forming a part of this 
exception; the defendant, further to support the issue, on the plea 
in abatement, gave in evidence by competent witnesses, that the 
said D’Arbel declared himself to have been a native Frenchman and 
born near the borders between France and Spain; and that the said 
D’ Arbel, mentioned in the foregoing evidence, is the same D’ Arbel, 
mentioned in the commission aforesaid. Thereupon the plaintiffs 
prayed the Court, that if the defendant offers no other evidence on 
the issue joined on the defendant’s plea of abatement, than there is 
now before the jury; that then the plaintiffs are entitled to the 
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verdict, if the jury believe the plaintiffs’ evidence. 
was granted by the Court. 

This prayer is rather obscurely stated, and the real point intended 
to be raised is not very apparent. Evidence had been given both 
as to the defendant and plaintiff; and the prayer would seem to ask 
the Court to instruct the jury, that the plaintiffs were entitled to the 
verdict if the jury believed the plaintiffs’ evidence, and the Court 
so instructed the jury. If this is the interpretation to be given to 
the prayer, the instruction was erroneous. The evidence given 
by the defendant was taken entirely from the consideration ot 
the jury, and the verdict was made to depend upon their beli: f 
of the plaintiffs’ evidence. But the decision upon this exception 1s 
not very important, as it will not affect the result upon the preset 
writ of error; and it is not likely it will arise in the same form on 
another trial: and this remark applies to the two remaining excep 
tions On the merits arising on the accounts offered in evidence, and 
the decision and instructions given by the Court thereupon. Ques- 
tions of law and fact, growing out of the prayers and instructions 
on this part of the case, are so blended, and presented in such a 
shape, that it is extremely difficult to decide upon them; and as the 
cause must go back, and as these matters may not be presented on 
“another trial under the same aspect, these questions may (“703 
hecome immaterial, and we pass them by without any ‘ ‘ 
decision. 

The judgment of the Circuit Court is reversed, and the cause sent 
back with directions to issue a venire de novo. 


Which prayer 


This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the District of Mary- 
land, and was argued by counsel. On consideration whereof, it is 
adjudged and ordered by this Court, that the judgment of the said 
Circuit Court in this cause be, and the same is hereby, reversed, 
and that the said cause be, and the same is hereby, remanded to 


the said Circuit Court, with directions to award a venire facias de 
novo. 
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PERKINS, SECRETARY OF LABOR, Et at, v. ELG.* 


CERTIORARI TO THE COURT OF APPEALS FOR THE DISTRICT OF 
COLU MBIA, 


No. 454. Argued February 3, 1939.—Decided May 29, 1939. 





1. A child born here of alien parentage becomes a citizen of the 
United States. P. 328. 

2. As municipal law determines how citizenship may be acquired, the 
same person may possess a dual nationality. P. 329. 

3. A citizen by birth retains his United States citizenship unless 
deprived of it through the operation of a treaty or congressional 
enactment or by his voluntary action in conformity with applica- 
ble legal principles. P. 329. 

4. It has long been a recognized principle in this country that if a 
child born here is taken during minority to the country of his 
parents’ origin, where his parents resume their former allegiance, 
he does not thereby lose his citizenship in the United States pro- 
vided that on attaining majority he clects to retain that citizen- 
ship and to return to the United States to assume its duties. 
P. 329. 

Expatriation is the voluntary renunciation or abandonment of 
nationality and allegiance. P. 334. 

5. This mght of election is consistent with the naturalization treaty 
with Sweden of 1869 and its accompanying protocol. P. 335. 

6. The Act of March 2, 1907, in providing “That any American 
citizen shall be deemed to have expatmated himself when he has 
been naturalized in any foreign state in conformity with its 
laws, .. .” was aimed at voluntary expatriation and was not in- 
tended to destroy the mght of a native citizen, removed from this 

country during minority, to elect to retain the citizenship acquired 

by birth and to return here for that purpose, even though he may 
be deemed to have been naturalized under the foreign law by 
derivation from the citizenship of his parents before he came of 

age. P. 342. 





* Together with No. 455, Elg v. Perkins, Secretary of Labor, et al., 
also on writ of certiorari to the Court of Appeals for the District of 
Columbia. 
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This is true not only where the parents were foreign nationals 
at the time of the birth of the child and remained such, but also 
where they became foreign nationals after the birth and removal 
of the child. 

. Recent private Acts of Congress for the relief of native citizens 

who have been the subject of administrative action denying their 

rights of citizenship, can not be regarded as the equivalent of an 

Act of Congress providing that persons in the situation of the 

respondent here have lost the American citizenship which they 

acquired at birth and have since duly clected to retain. P. 349. 

8. Threats of deportation by the Secretary of Labor and immigra- 
tion officials, and refusal by the Secretary of State to issue a pass- 
port, upon the disputed ground that the person affected has lost 
his native citizenship and become an alien wrongfully in the coun- 
try, involve an actual controversy affording basis for a suit for a 
declaratory judgment that he is a citizen and for an injunction. 
P. 349. 

9. In such a suit, the Secretary of State is properly included in the 
declaratory provision of the decree, that he may be precluded 
from refusing to issue the passport solely upon the ground that 
the citizenship has been lost. Jd. 

69 App. D. C. 175; 99 F. 2d 408, modified and affirmed. 


~J 


CerTiorari, 305 U. S. 591, to review the affirmance of a 
decree sustaining, as to the Secretary of State, and over- 
ruling, as to the Secretary of Labor and the Acting Com- 
missioner of Immigration and Naturalization, a bill 
brought by Marie Elizabeth Elg for a declaratory decree 
establishing her status as an American citizen, and for 
injunctive relief against the respondents. There were 
cross appeals to the court below. 


Mr. Henry F. Butler for Elg. 


Solicitor General Jackson, with whom Assistant Attor- 
ney General McMahon, and Messrs. William W. Barron, 
William J. Connor, and Green H. Hackworth were on the 
brief, for Perkins, Secretary of Labor, et al. 


20174 O—58— pt. 2 31 
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Mr. Cuter Justices HucuHes delivered the opinion of 
the Court. 


The question is whether the plaintiff, Marie Elizabeth 
Elg, who was born in the United States of Swedish par- 
ents then naturalized here, has lost her citizenship and is 
subject to deportation because of her removal during 
minority to Sweden, it appearing that her parents re- 
sumed their citizenship in that country but that she re- 
turned here on attaining majority with intention to re- 
main and to maintain her citizenship in the United 
States. 

Miss Elg was born in Brooklyn, New York, on October 
2, 1907. Her parents, who were natives of Sweden, emi- 
grated to the United States sometime prior to 1906 and 
her father was naturalized here in that year. In 1911, 
her mother took her to Sweden where she continued to 
reside until September 7, 1929. Her father went to 
Sweden in 1922 and has not since returned to the United 
States. In November, 1934, he made a statement before 
an American consul in Sweden that he had voluntarily 
expatriated himself for the reason that he did not desire 
to retain the status of an American citizen and wished to 
preserve his allegiance to Sweden. 

In 1928, shortly before Miss Elg became twenty-one 
years of age, she inquired of an American consul in 
Sweden about returning to the United States and was 
informed that if she returned after attaining majority she 
should seek an American passport. In 1929, within eight 
monthe after attaining majority, she obtained an Amer- 
ican passport whicn was issued on the instructions of the 
Secretary of State. She then returned to the United 
States, was admitted as a citizen and has resided in this 
country ever since. 
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in April, 1935, Miss Elg was notified by the Depart- 
ment of Labor that she was an alien illegally in the 
United States and was threatened with deportation. Pro- 
ceedings to effeet her deportation have been postponed 
from time to time. In July, 1936, she applied for an 
American passport but it was refused by the Secretary of 
State upon the sole ground that he was without authority 
to issue it because she was not a citizen of the United 
States. 

Thereupon she began this suit against the Secretary 
of Labor, the Acting Commissioner of Immigration and 
Naturalization, and the Secretary of State to obtain (1) 
a declaratory judgment that she is a citizen of the United 
States and entitled to all the rights and privileges of citi- 
zenship, and (2) an injunction against the Secretary of 
Labor and the Commissioner of Immigration restraining 
them from prosecuting proceedings for her deportation, 
and (3) an injunction against the Secretary of State from 
refusing to issue to her a passport upon the ground that 
she is not a citizen. 

The defendants moved to dismiss the complaint, assert- 
ing that plaintiff was not a citizen of the United States by 
virtue of the Naturalization Convention and Protocol of 
1869 (proclaimed in 1872) between the United States and 
‘‘weden (17 Stat. 809) and the Swedish Nationality Law, 
and § 2 of the Act of Congress of March 2, 1907, 8 U.S. C. 
17. The District Court overruled the motion as to the 
Secretary of Labor and the Commissioner of Immigration 
and entered a decree declaring that the plaintiff is a native 
citizen of the United States but directing that the com- 
plaint be dismissed as to the Secretary of State because 
of his official discretion in the issue of passports. On cross 
appeals, the Court of Appeals affirmed the decree. 69 
App. D. C. 175; 99 F. 2d 408. Certiorari was granted, 
December 5, 1938. 

First. On her birth in New York, the plaintiff became 
a citizen of the United States. Civil Rights Act of 1866, 
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14 Stat. 27; Fourteenth Amendment, § 1; United States 
v. Wong Kim Ark, 169 U. S. 649. In a comprehensive 
review of the principles and authorities governing the 
decision in that case—that a child born here of alien 
parentage becomes a citizen of the United States—the 
Court adverted to the “inherent right of every independ- 
ent nation to determine for itself, and according to its 
own constitution and laws, what classes of persons shall 
be entitled to its citizenship.” United States v. Wong 
Kim Ark, supra, p. 668. As municipal law determines 
how citizenship may be acquired, it follows that persons 
may have a dual nationality... And the mere fact that 
the plaintiff may have acquired Swedish citizenship 
by virtue of the operation of Swedish law, on the 
resumption of that citizenship by her parents, does not 
compel the conclusion that she has lost her own citizen- 
ship acquired under our law. As at birth she became a 
citizen of the United States, that citizenship must be 
deemed to continue unless she has been deprived of it 
through the operation of a treaty or congressional en- 
actment or by her voluntary action in conformity with 
applicable legal principles. 

Second. It has long been a recognized principle in this 
country that if a child born here is taken during minority 
to the country. of his parents’ origin, where his parents 
resume their former allegiance, he does not thereby lose 
his citizenship in the United States provided that on 
attaining majority he elects to retain that citizenship 
and to return to the United States to assume its duties.’ 


*Oppenheim’s International Law, Vol. 1, § 308; Moore, Inter- 
national Law Digest, Vol. III, p. 518; Hyde, International Law, 
Vol. I, § 372; Flournoy, Dual Nationality and Election, 30 Yale Law 
Journal, 546; Borchard, Diplomatic Protection of Citizens Abroad, 
§ 253; Van Dyne, Citizenship of the United States, p. 25; Fenwick, 
International Law, p. 165. 

* Hyde, op. cit., §§ 374, 375; Borchard, op. cit., § 259; Van Dyne, 
op. cit., pp. 25-31; Moore, Int. Law Dig., Vol. III, pp. 532-551. 
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This principle was clearly stated by Attorney General 
Edwards Pierrepont in his letter of advice to the Secretary 
of State, Hamilton Fish, in Steinkauler’s Case, 15 Op. 
Attys. Gen’l, 15 (1875). The facts were these: One Stein- 
kauler, a Prussian subject by birth, emigrated to the 
United States in 1848, was naturalized in 1854, and in 
the following year had a son who was born in St. Louis. 
Four years later Steinkauler returned to Germany taking 
this child and became domiciled at Wiesbaden where they 
continuously resided. When the son reached the age of 
twenty years the German Government called upon him 
to report for military duty and his father then invoked 
the intervention of the American Legation on the ground 
that his son was a native citizen of the United States. 
To an inquiry by our Minister, the father declined to 
give an assurance that the son would return to this 
country within a reasonable time. On reviewing the 
pertinent points in the case, including the Naturaliza- 
tion Treaty of 1868 with North Germany, the Attorney 
General reached the following conclusion: 

“Young Steinkauler is a native-born American citizen. 
There is no law of the United States under which his 
father or any other person can deprive him of his birth- 
right. He can return to America at the age of twenty- 
one, and in due time, if the people elect, he can become 
President of the United States; but the father, in ac- 
cordance with the treaty and the laws, has renounced his 
American citizenship and his American allegiance and 
has acquired for himself and his son German citizenship 
and the rights which it carries, and he must take the 
burdens as well as the advantages. The son being domi- 
ciled with the father and subject to him under the law 
during his minority, and receiving the German protection 
where he has acquired nationality and declining to give 
any assurance of ever returning to the United States and 
claiming his American nationality by residence here, I 
am of opinion that he cannot rightly invoke the aid of 
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the Government of the United States to relieve him from 
military duty in Germany during his minority. But I 
am of opinion that when he reaches the age of twenty- 
one years he can then elect whether he will return and 
take the nationality of his birth, with its duties and 
privileges, or retain the nationality acquired by the act 
of his father. This seems to me to be ‘right reason’, 
and I think it is law.” 

Secretary William M. Evarts, in 1879, in an instruc- 
tion to our Minister to Germany with respect to the 
status of the brothers Boisseliers who were born in the 
United States of German parentage said: * 

“Their rights rest on the organic law of the United 
States. ... Their father, it is true, took them to 
Schleswig when they were quite young, the one four and 
the other two years old. They lived there many years, 
but during all those years they were minors, and during 
their minority they returned to the United States; and 
now, when both have attained their majority, they declare 
for their native allegiance and submit themselves to the 
jurisdiction of the country where they were born and of 
which they are native citizens. Under these circum- 
stances this Government cannot recognize any claim to 
their allegiance, or their liability to military service, put 
forth on the part of Germany, whatever may be the 
municipal law of Germany under which such claim may 
be asserted by that Government.” 

Secretary Evarts gave a similar instruction in 1880 with 
respect to a native citizen of Danish parentage who hav- 
ing been taken abroad at an early age claimed American 
citizenship on attaining his majority, saying: * 

“He lost no time, when he attained the age of ma- 
jority, in declaring that he claimed the United States as 
his country, and that he considered himself a citizen of 


*Moore, Int. Law Dig., Vol. ITT, p. 543. 
*Moore, Int. Law. Dig., Vol. III, p. 544. 
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the United States. He appears to have adhered to this 
choice ever since, and now declares it to be his intention 
to return to this country and reside here permanently. 
His father’s political status (whether a citizen of the 
United States or a Danish subject) has no legal or other- 
wise material effect on the younger P s’ rights of 
citizenship.” 

Secretary Thomas F. Bayard, in answer to an inquiry 
by the Netherlands Legation whether one born in the 
United States, of Dutch parents, who during minority 
had been taken back to the Netherlands by his father, 
on the latter's resumption of permanent residence there, 
was an American citizen, answered: ° 

“But the general view held by this Department is that 
a naturalized American citizen by abandonment of his 
allegiance and residence in this country and a return to 
the country of his birth. animo manendi, ceases to be a 
citizen of the United States; and that the minor son of a 
party described as aforesaid, who was born in the United 
States during the citizenship there of his father, partakes 
during his legal infancy of his father’s domicile, but upon 
becoming sui juris has the right to elect his American citi- 
zenship, which will be best evidenced by an early return 
to this country. 

“This right so to elect to return to the land of his birth 
and assume his American citizenship could not, with the 
acquiescence of this Government, be impaired or inter- 
fered with.” 

In 1906, a memorandum, prepared in the Department 
of State by its law officer, was sent by the Acting Secre- 
tary of State, Robert Bacon, to the German Ambassador 





* Foreign Relations, 1888, Pt. 2, p. 1341. See, also, Mr. Bayard, 
Secretary of State to Mr. McLane (1888), to Count Sponneck, Danish 
Minister (1888); Moore, Int. Law Dig., Vol. III, p. 548; Mr. Olney, 
Secretary of State, to Mr. Materne, 1896; Moore, Int. Law Dig., Vol. 
III, p. 542; United States ex rel. Scimeca v. Husband, 6 F. 2d 957, 
958. 
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as covering “the principles” upon which the Department 
had acted. In this memorandum it was said: ° 

“Assuming that Alexander Bohn [the father] never 
became a citizen of the United States, Jacob Bohn [the 
son] was born of German parents in the United States. 
According to the Constitution and laws of the United 
States as interpreted by the courts, a child born to alien 
parents in the United States is an American citizen, al- 
though such child may also be a citizen of the country of 
his parents according to the law of that country. 

“Although there is no express provision in the law of 
the United States giving election of citizenship in such 
cases, this department has always held in such circum- 
stances that if a child is born of foreign parents in the 
United States, and is taken during minority to the coun- 
try of his parents, such child upon arriving of age, or 
within a reasonable time thereafter, must make election 
between the citizenship which is his by birth and the 
citizenship which is his by parentage. In case a person 
so circumstanced elects American citizenship he must, 
unless in extraordinary circumstances, in order to render 
his election effective, manifest an intention in good faith 
to return with all convenient speed to the United States 
and assume the duties of citizenship.” ’ 

We have quoted liberally from these rulings—and many 
others might be cited—in view of the contention now 
urged by the petitioners in resisting Miss Elg’s claim to 
citizenship. We think that they leave no doubt of the 
controlling principle long recognized by this Government. 


* Foreign Relations, 1906, p. 657. See, also, “Compilation of Cer- 
tain Departmental Circulars” relating to citizenship, etc., issued by 
Department of State, 1925, containing instructions to Diplomatic 
and Consular Officers under date of November 24, 1923, pp. 118, 121, 
122; United States ex rel. Baglivo v. Day, 28 F. 2d 44. 

"See also, Mr. Uhl, Acting Secretary of State to Mr. Rudolph, 
May 22, 1895, 202 MS. Dom. Let. 208; Moore, Int. Law Dig., Vol. 
IIT, p. 534. 
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That principle, while administratively applied, cannot 
properly be regarded as a departmental creation inde- 
pendently of the law. It was deemed to be a necessary 
consequence of the constitutional provision by which per- 
sons born within the United States and subject to its 
jurisdiction become citizens of the United States. To 
cause a loss of that citizenship in the absence of treaty 
or statute having that effect, there must be voluntary, 
action and such action cannot be attributed to an infant 
whose removal to another country is beyond his control 
and who during minority is incapable of a binding 
choice. 

Petitioners stress the American doctrine relating to 
expatriation. By the Act of July 27, 1868,* Congress de- 
clared that “the right of expatriation is a natural and in- 
herent right of all people.” Expatriation is the volun- 
tary renunciation or abandonment of nationality and al- 
legiance.* It has no application to the removal from 
this country of a native citizen during minority. lin such 
a case the voluntary action which is of the essence of the 
right of expatriation is lacking. That right is fittingly 
recognized where a child born here, who may be, or may 
become, subject to a dual nationality, elects on attain- 
ing majority citizenship in the country to which he has 
been removed. But there is no basis for invoking the 
doctrine of expatriation where a native citizen who is re- 
moved to his parents’ country of origin during minority 
returns here on his majority and elects to remain and 
to maintain his American citizenship. Instead of be- 
ing inconsistent with the right of expatriation, the prin- 
ciple which permits that election conserves and 
applies it. 

The question then is whether this well recognized right 
of election has been destroyed by treaty or statute. 


°15 Stat. 223. 


*Van Dyne, op. cit., p. 269; Borchard, op. cit., § 315; Hyde, op. cit.. 
§ 376. 
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Third. Petitioners invoke our treaty with Sweden of 
1869."° This treaty was one of a series of naturalization 
treaties with similar terms, which were negotiated with 
various countries between 1868 and 1872." The relevant 
portions of the text of the treaty with Sweden, and of the 
accompanying protocol, are set forth in the margin.” 


* 17 Stat. 809. 

“North German Confederation, 1868, 15 Stat. 615; Bavaria, 1868, 
15 Stat. 661; Baden, 1868, 16 Stat. 731; Wiirttemberg, 1868, 16 Stat. 
735; Hesse, 1868, 16 Stat. 743; Belgium, 1868, 16 Stat. 747; Great 
Britain, 1870, 16 Stat. 775; Austria-Hungary, 1870, 17 Stat. 833; 
Denmark, 1872, 17 Stat. 941. See Flournoy and Hudson, Nationality 
Laws, pp. 661-673; Moore, Int. Law Dig., Vol. III, p. 358. 

“The treaty provides: 

“The President of the United States of America and His Majesty 
the King of Sweden and Norway, led by the wish to regulate the 
citizenship of those persons who emigrate from the United States 
of America to Sweden and Norway and their dependencies and terri- 
tories, and from Sweden and Norway to the United States of America, 
have resolved to treat on this subject, and have for that purpose 
appointed plenipotentiaries to conclude a convention, . . . who have 
agreed to and signed the following articles: 

“Article I. Citizens of the United States of America who have 
resided in Sweden or Norway for a continuous period of at least 
five years, and during such residence have become and are lawfully 
recognized as citizens of Sweden or Norway, shall be held by the 
government of the United States to be Swedish or Norwegian 
citizens, and shall be treated as such. 

“Reciprocally, citizens of Sweden or Norway who have resided 
in the United States of America for a continuous period of at least 
five years, and during such residence have become naturalized citizens 
of the United States, shall be held by the government of Sweden 
and Norway to be American citizens, and shall be treated as such. 

“The declaration of an intention to become a citizen of one or 


the other country has not for either party the effect of citizenship 
legally acquired. 


“Article III. If a citizen of the one party, who has become a recog- 
nized citizen of the other party, takes up his abode once more in his 
original country and applies to be restored to his former citizenship, 
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The treaty manifestly deals with expatriation and the 
recognition of naturalization by the respective powers. 
The recital states its purpose; that is, “to regulate the 
citizenship of those persons who emigrate” to one country 
from the other. The terms of the treaty are directed to 
that purpose and are appropriate to the recognition of the 
status of those who voluntarily take up their residence 
for the prescribed period in the country to which they 
emigrate. Article I of the treaty provides: 

“Citizens of the United States of America who have 
resided in Sweden or Norway for a continuous period of 
at least five years, and during such residence have become 


the government of the last-named country is authorized to receive 
him again as a citizen on such conditions as the said government 
muy think proper.” 

The protocol containing “the following observations, more exactly 
defining and explaining the contents’ of the convention provides: 

“I. Relating to the first article of the convention. 

“Tt is understood that if a citizen of the United States of America 
has been discharged from his American citizenship, or, on the other 
side, if a Swede or a Norwegian has been discharged from his Swedish 
or Norwegiin citizenship, in the manner legally prescribed by the 
government of his orginal country, and then in the other country in 
a rightful and perfectly valid manner acquires citizenship, then an 
additional five vears’ residence shall no longer be required; but a 
person who has in that manner been recognized as a citizen of the 
other country shall, from the moment thereof, be held and treated 
as a Swedish or Norwegian citizen, and, reciprocally, as a citizen of 
the United States. 


“IIL. Relating to the third article of the convention. 

“It is further agreed that uf a Swede or Norwegian, who has become 
a naturalized citizen of the United States, renews his residence in 
Sweden or Norway without the intent to return to America, he 
shall be held by the government of the United States to have 
renounced his American citizenship. 

“The intent not to return to America may be held to exist when 


the person so naturalized resides more than two years in Sweden or 
Norway.” 
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and are lawfully recognized as citizens of Sweden or Nor- 
way, shall be held by the government of the United States 
to be Swedish or Norwegian citizens, and shall be treated 
as such. 

“Reciprocally, citizens of Sweden or Norway who have 
resided in the United States of America for a continuous 
period of at least five years, and during such residence 
have become naturalized citizens of the United States. 
shall be held by the government of Sweden and Norway 
to be American citizens, and shall be treated as such. 

“The declaration of an intention to become a citizen of 
one or the other country has not for either party the effect 
of citizenship legally acquired.” 

We think that this provision in its direct application 
clearly implies a voluntary residence and it would thus 
apply in the instant case to the father of respondent. 
There is no specific mention of minor children who have 
obtained citizenship by birth in the country which their 
parents have left. And if it be assumed that a child born 
in the United States would be deemed to acquire the 
Swedish citizenship of his parents through their return 
to Sweden and resumption of citizenship there,’ still 
nothing is said in the treaty which in such a case would 
destroy the right of election which appropriately belongs 
to the child on attaining majority. If the abrogation of 
that right had been in contemplation, it would naturally 
have been the subject of a provision suitably explicit. 
Rights of citizenship are not to be destroyed by an am- 
biguity. Moreover, the provisions of Article III must be 
read in connection with Article I. Article III provides: 

“If a citizen of the one party, who has become a recog- 
nized citizen of the other party, takes up his abode once 
more in his original country and applies to be restored to 
his former citizenship, the government of the last-named 


“Compare Secretary Hay to Mr. Harris, Foreign Relations, 1900, 
p. 13. 


a 
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country is authorized to receive. him again as a citizen on 
such conditions as the said government may think 
proper.” 

If the first article could be taken to cover the case of 
a child through the derivation of citizenship from that of 
his emigrating parents, Article III by the same token 
would be applicable to the case of a child born here and 
taken to Sweden, who at majority elects to return to the 
United States and to assume the privileges and obliga- 
tions of American citizenship. In that event, the Gov- 
ernment of the United States is expressly authorized to 
receive one so returning “as a citizen on such conditions 
as the said government may think proper.” And if this 
Government considers that a native citizen taken from 
the United States by his parents during minority is en- 
titled to retain his American citizenship by electing at 
majority to return and reside here, there would appear 
to be nothing in the treaty which would gainsay the 
authority of the United States to recognize that privilege 
of election and to receive the returning native upon 
that basis. Thus, on the facts of the present case, the 
treaty does not purport to deny to the United States 
the right to treat respondent as a citizen of the United 
States, and it necessarily follows that, in the absence of 
such a denial, the treaty cannot be set up as a ground 
for refusing to accord to respondent the rights of citizen- 
ship in accordance with our Constitution and laws by 
virtue of her birth in the United States. 

Nor do we find anything in the terms of the protocol, 
accompanying the treaty, which can be taken to over- 
ride the right of election which respondent would other- 
wise possess. Article III of the protocol refers to the 
case of a Swede who has become a naturalized citizen of 
the United States and later renews his residence in 
Sweden “without the intent to return to America.” And 
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it provides that the intent not to return may be held to 
exist when the person “so naturalized” resides more than 
two years in Sweden. This does not appear to be ap- 
plicable to respondent, who was born in the United States, 
but, apart from that, the intent not to return could not 
properly be attributed to her during minority, and if it 
were so attributed, the presumption would be rebutted by 
the election to return to the United States at majority. 
Compare United States v. Howe, 231 F. 546, 549.'* 

The views we have expressed find support in the con- 
struction placed upon the naturalization treaties of 1868 
to 1872** in the period following their ratification. The 
first of those treaties was made in 1868 with the North 
German Confederation ** and contained provisions similar 
to those found in the treaty with Sweden. But it was 
under this German treaty that Steinkauler’s case arose 
in 1875, to which we have already referred, where At- 
torney General Pierrepont upheld the right of election, 
saying: *’ “Under the treaty, and in harmony with the 
American doctrine, it is clear that Steinkauler, the father. 
abandoned his naturalization in America and became a 
German subject (his son being yet a minor), and that by 
virtue of German laws the son acquired German nation- 
ality. It is equally clear that the son by birth has Ameri- 
can nationality; and hence he has two nationalities, one 
natural, the other acquired. ... There is no law of 


* While the nationality law of Sweden is not to be regarded as con- 
trolling unless the treaty makes it so—which we have found is not 
the case—it may be observed that it is not clear that the law of 
Sweden would operate so as to preclude recognition that respondent 
is a citizen of the United States. See the Swedish law of 7 May, 
1909, Art. 8. That, however, is a question of foreign law which we 
find it unnecessary to attempt to determine. 

*Sce Note 10. 

* 15 Stat. 615. See Terlinden v. Ames, 184 U.S. 270, 283, 284. 

"15 Op. Attys. Gen'l. 15, 17, 18. 
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the United States under which his father or any other 
person can deprive him of his birthright.” To the same 
effect, as to the right of election, was the ruling of 
Secretary Evarts in 1879 in his instruction, above quoted, 
to our minister to Germany with respect to the brothers 
Boisseliers.”* 

There were provisions similar to those in the treaty 
with Sweden in the naturalization treaty with Denmark 
of 1872, but Secretary Evarts evidently did not regard 
those provisions as inconsistent with the claim, which he 
sustained, of one born here of Danish parentage who 
was taken abroad by his parents but insisted upon his 
American citizenship when he arrived at his majority.” 
These rulings, following closely upon the negotiation of 
these naturalization treaties, show beyond question that 
the treaties were not regarded as abrogating the right of 
election for which respondent here contends. 

Later rulings were to the same effect. Thus, in 1890, 
in dealing with a native American citizen who, upon his 
own application, had been admitted to Danish citizen- 
ship during his minority, and who had not yet come 
of age, the Secretary of State, while recognizing that 
“when a citizen of the United States voluntarily becomes 
naturalized or renaturalized in a foreign country, he is to 
be regarded as having lost his rights as an American 
citizen,” was careful to make the following qualifications 
in support of the right of election at majority, saying: 

“As Mr. Anderson has not yet attained his majority, 
the Department is not prepared to admit that proceed- 
ings taken on his behalf in Denmark during his minority 
would deprive him of his right, upon reaching the age 
of twenty-one years, to elect to become an American 


“ Moore, Int. Law Dig., Vol. III, p. 543. 
* 17 Stat. 941. 
* Moore, Int. Law Dig., Vol. III, p. 544. 








546 THE RIGHT TO TRAVEL 


citizen by immediately returning to this country to re- 
sume his allegiance here.” * 

Petitioners refer to an instruction by Secretary Sher- 
man in 1897 in answer to a question as to the effect 
of a person’s return to his native country for a visit on 
his rights as an American citizen which had been acquired 
through the naturalization of his father. While Secre- 
tary Sherman recognized “the acquisition of United 
States citizenship by an alien-born minor through the 
lawful naturalization of his father under the operation 
of Section 2172, Revised Statutes,” the Secretary added 
the following: 

“If such a party having thus become a recognized 
citizen of the United States, takes up his abode once 
more in his original country, and applies to be restored 
to his former citizenship, the government of the last 
named country is authorized to receive him again as a 
citizen, on such conditions as the said Government may 
think proper. (Treaty of 1869, Article III.) Or he may 
by residence in the country of origin, without intent to 
return to the United States, be held to have renounced 
his American citizenship. (Protocol, May 26, 1869.) 
But this presumption, like all presumptions of intent, 
may be rebutted by proof. Until a person so circum- 
stanced shall be held to have voluntarily abandoned his 
American citizenship, or shall have acquired. another citi- 
zenship upon application to that end and by due process 
of law, this Government is entitled to claim his alle- 
giance and constrained to protect him as a citizen so long 
as he shall be found bona fide entitled thereto.” 


“Mr. Wharton, Acting Secretary of State, to Count Sponneck, 
Danish Minister (1890); Moore, Int. Law Dig., p. 715. 

“Secretary Sherman to Mr. Grip, Swedish Minister, June 15, 
1897; Moore, Int. Law Dig., Vol. III, p. 472; 8 MS., Notes to 
Sweden, 58. 
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We find nothing in that instruction which is incon- 
sistent with the maintenance of respondent’s right of 
election in the instant case. So far as the instruction in 
relation to a naturalized minor may be deemed to be 
pertinent, it confirms rather than opposes respondent’s 
right to be considered an American citizen. 

That the Department of State continued to maintain 
the right of clection is further shown by the memoran- 
dum of applicable principles which it issued in 1906, 
above quoted, to the effect that the Department had 
“always held in such circumstances that if a child is born 
of foreign parents in the United States, and is taken dur- 
ing minority to the country of his parents, such child 
upon arriving of age, or within a reasonable time there- 
after, must make election between the citizenship which 
is his by birth and the citizenship which is his by 

arentage.” ** 

Fourth. We think that petitioners’ contention under 
$ 2 of the Act of March 2, 1907,** is equally untenable. 
That statutory provision is as follows: 

“That any American citizen shall be deemed to have 
expatriated himself when he has been naturalized in any 
foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state. 

“When any naturalized citizen shall have resided for 
two years in the foreign state from which he came, or 
for five years in any other foreign state it shall be pre- 
sumed that he has ceased to be an American citizen, and 
the place of his general abode shall be deemed his place 
of residence during said years: Provided, however, That 
such presumption may be overcome on the presentation 
of satisfactory evidence to a diplomatic or consular officer 
of the United States, under such rules and regulations as 


* Foreign Relations, 1906, p. 657. 
™ 34 Stat. 1228; 8 U.S.C. 17. 
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the Department of State may prescribe: And provided 
also, That no American citizen shall be allowed to 
expatriate himself when this country is at war.” * 

Petitioners contend that respondent’s acquisition of 
derivative Swedish citizenship makes her a person who 
has been “naturalized under Swedish law,” and ‘hat 
therefore “she has lost her American citizenship” 
through the operation of this statute. We are unable to 
accept that view. We think that the statute was aimed 
at a voluntary expatriation and we find no evidence in its 
terms that it was intended to destroy the right of a native 
citizen, removed from this country during minority, to 
elect to retain the citizenship acquired by birth and to 
return here for that purpose. If by virtue of derivation 
from the citizenship of one’s parents a child in that situa- 
tion can be deemed to have been naturalized under the 
foreign law, still we think in the absence of any provision 
to the contrary that such naturalization would not 
destroy the right of election. 





* Sections 5 and 6 o! this statute should also be noted as they 
contain provisions applicable to minor children. They are as follows: 

“Sec. 5. That a child born without the United States of alien 
parents shall be deemed a citizen of the United States by virtue of 
the naturalization of or resumption of American citizenship by the 
parent: Provided, That such naturalization or resumption takes 
place during the minority of such child: And provided further, That 
the citizenship of such minor child shall begin at the time such 
minor child begins to reside permanently in the United States. 

“Sec. 6. That all children born outside the limits of the United 
States who are citizens thereof in accordance with the provisions of 
section nineteen hundred and nincty-three of the Revised Statutes 
of the United States and who continue to reside outside the United 
States shall, in order to receive the protection of this Government, 
be required upon reaching the age of cightcen years to record at an 
American consulate their intention to become residents and remain 
citizens of the United States and shall be further required to take 
the oath of allegiance to the United States upon attaining their 
majority.” 
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It should also be noted that the Act of 1907 in §§ 5 
and 6** has specific reference to children born without 
the United States of alien parents but says nothing as to 
the loss of citizenship by minor children born in the 
United States. 

That in the latter case the child was not deemed to 
have lost his American citizenship by virtue of the terms 
of the statute but might still with reasonable promptness 
on attaining majority manifest his election is shown by 
the views expressed in the instructions issued under date 
of November 24, 1923, by the Department of State 
to the American Diplomatic and Consular Officers.*’ 
These instructions dealt with the questions arising under 
the citizenship act of March 2, 1907, and cases of dual 
nationality. It was stated that it was deemed desirable 
“to inform diplomatic and consular officers of the depart- 
ment’s conclusions, for their guidance in handling indi- 
vidual cases.” Commenting on dual nationality the 
instructions said: 

“The term ‘dual nationality’ needs exact appreciation. 
It refers to the fact that two States make equal claim 
to the allegiance of an individual at the same time. 
Thus, one State may claim his allegiance because of his 
birth within its territory, and the other because at the 
time of his birth in foreign territory his parents were its 
nationals. The laws of the United States purport to 
clothe persons with American citizenship by virtue of 
both principles.” 

And after referring to the Fourteenth Amendment and 
the Act of February 2, 1855, R. S. 1993, the instructions 
continued: 


™See Note 25. 

* “Compilation of Certain Departmental Circulars” relating to citi- 
zenship, etc., issued by Department of State, 1925, containing insuruc- 
tions to diplomatic and consular officers under date of November 24, 
1923, pp. 118, 121, 122. 
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“Tt thus becomes important to note how far these dif- 
fering claims of American nationality are fairly operative 
with respect to persons living abroad, whether they were 
born abroad or were born in the United States of alien 
parents and taken during minority to reside in the terri- 
tory of States to which the parents owed allegiance. It 
is logical that, while the child remains or resides in terri- 
tory of the foreign State claiming him as a national, the 
United States should respect its claim to allegiance. The 
important point to observe is that the doctrine of dual 
allegiance ceases, in American, contemplation, to be fully 
applicable after the child has reached adult years. There- 
after two States may in fact claim him as a national. 
Those claims are not, however, regarded as of equal merit, 
because one of the States may then justly assert that his 
relationship to itself as a national is, by reason of circum- 
stances that have arisen, inconsistent with. and reason- 
ably superior to, any claim of allegiance asserted by any 
other State. Ordinarily the State in which the individual 
retains his residence after attaining his majority has the 
superior claim. The statutory law of the United States 
affords some guidance but not all that could be desired, 
because it fails to announce the circumstances when the 
child who resides abroad within the territory of a State 
reasonably claiming his allegiance forfeits completely the 
right to perfect his inchoate right to retain American citi- 
zenship. The department must, therefore, be reluctant 
to declare that particular conduct on the part of a person 
after reaching adult years in foreign territory produces a 
forfeiture or something equivalent to expatriation. 

“The statute does, however, make a distinction between 
the burden imposed upon the person born in the United 
States of foreign parents and the person born abroad of 
American parents. With respect to the latter, section 6 
of the Act of March 2, 1907, lays down the requirement 
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that, as a condition to the protection of the United States, 
the individual must, upon reaching the age of 18, record 
at an American consulate an intention to remain a citizen 
of the United States, and must also take an oath of alle- 
giance to the United States upon attaining his majority. 

“The child born of foreign parents in the United States 
who spends his minority in the foreign country of his 
parents’ nationality is not expressly required by any stat- 
ute of the United States to make the same election as he 
approaches or attains his majority. It is, nevertheless, 
believed that his retention of a right to demand the pro- 
tection of the United States should, despite the absence 
of statute, be dependent upon his convincing the depart- 
ment within a reasonable period after the attaining of 
his majority of an election to return to the United States. 
there to assume the duties of citizenship. In the absence 
of a definite statutory requirement, it is impossible to 
prescribe a limited period within which such election 
should be made. On the other hand, it may be asserted 
negatively that one who has long manifested no indica- 
tion of a will to make such an election should not receive 
the protection of the United States save under the express 
approval of the department.” 

It thus appears that as late as 1925, when the De- 
partment issued its “Compilation” including the circular 
instruction of November 24, 1923, it was the view of the 
Department of State that the Act of March 2, 1907, had 
not taken away the right of a native citizen on attaining 
majority to retain his American citizenship, where he 
was born in the United States of foreign parents. We 
do not think that it would be a proper construction of 
the Act to hold that while it leaves untouched the right 
of election on the part of a child born in the United States, 
in case his parents were foreign nationals at the time of 
his birth and have never lost their foreign nationality, 
still the statute should be treated as destroying that 
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right of election if his parents became foreign nationals 
through naturalization. That would not seem to be a 
sensible distinction. Having regard to the plain purpose 
of § 2 of the Act of 1907, to deal with voluntary expatria- 
tion, we are of the opinion that its provisions do not 
affect the right of election, which would otherwise exist, 
by reason of a wholly involuntary and merely derivative 
naturalization in another country during minority. And, 
on the facts of the instant case, this view apparently ob- 
tained when in July, 1929, on the instructions of the Sec- 
retary of State, the Department issued the passport to 
respondent as a citizen of the United States. 

But although respondent promptly made her election 
and took up her residence in this country accordingly, 
and had continued to reside here, she was notified in 
April, 1935, that she was an alien and was threatened 
with deportation. 
vu When, precisely, there occurred a change in the de- 
partmental attitude is not clear.** It seems to have 
resulted in a conflict with the opinion of the Solicitor of 
the Department of Labor in the case of Ingrid Therese 
Tobiassen, and the Secretary of Labor because of that 
conflict requested the opinion of the Attorney General, 
which was given on June 16, 1932.** It appeared that 
Miss Tobiassen, aged 20, was born in New York in 1911; 
that her father, a native of Norway, became a citizen of 
the United States by naturalization in 1912; that in 1919 
Miss Tobiassen was taken by her parents to Norway 
where the latter had since resided; that at the age of 18 
she returned to the United States and took up her per- 
manent residence in New Jersey. The question arose 


“That there had been a change is frankly stated in the communi- 
cation (a copy of which is annexed to the complaint) addressed by 
the American Consul at Goteborg, Sweden, to the respondent's father 
under date of October 29, 1935. 

"36 Op. Attys. Gen, p. 535. 
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when she asked for a return permit to visit her parents. 
The Department of State refused to issue a passport on 
the ground that Miss Tobiassen had acquired Norwegian 
nationality and had ceased to be an American citizen. 
The Attorney General’s opinion approved that action. 

His opinion quoted the provisions of the treaty with 
Sweden and Norway of 1869 *° and referred to the Nor- 
wegian Nationality Law of August 8. 1924, and to the 
provisions of the Act of Congress of March 2, 1907. The 
opinion noted that the claim that Miss Tobiassen had 
ceased to be an American citizen did “not rest upon the 
terms of the Naturalization Treaty with Norway, but 
upon a law of that country, as a result of the renuncia- 
tion by her father, a native of Norway, of his American 
citizenship, and the resumption of his Norwegian nation- 
ality in pursuance of the terms of that treaty.” The law 
of Norway was deemed to be analogous to our statutes 
“by virtue of which foreign-born minor children of per- 
sons naturalized in the United States are declared to be 
citizens of this country’; and hence the conclusion that 
Miss Tobiassen having acquired Norwegian nationality 
had in consequence ceased to be an American citizen was 
said to be correct. 

The opinion does not discuss the right of election of a 
native citizen of the United States when he becomes of 
age to retain American citizenship and does not refer to 
the repeated rulings of the Department of State in recog- 
nition of that right, the exercise of which, as we have 
pointed out, should not be deemed to be inconsistent 
with either treaty or statute. We are reluctant to dis- 
agree with the opinion of the Attorney General, and we 
are fully conscious of the problems incident to dual na- 
tionality and of the departmental desire to limit them, 


* Cited as of June 14, 1871, the date of the exchange of ratifi- 
cations. 
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but we are compelled to agree with the Court of Appeals 
in the instant case that the conclusions of that opinion 
are not adequately supported and are opposed to the 
established principles which should govern the disposition 
of this case.” 

Nor do we think that recent private acts of Congress *° 
for the relief of native citizens who have been the subject 
of administrative action denying their rights of citizen- 
ship, can be regarded as the equivalent of an Act of 
Congress providing that persons in the situation of the 
respondent here have lost the American citizenship which 
they acquired at birth and have since duly elected to 
retain. No such statute has been enacted. 

We conclude that respondent has not lost her citizen- 
ship in the United States and is entitled to all the rights 
and privileges of that citizenship. 

Fifth. The cross petition of Miss Elg. upon which 
certiorari was granted in No. 455, is addressed to the part 
of the decree below which dismissed the bill of complaint 
as against the Secretary of State. The dismissal was 
upon the ground that the court would not undertake by 
mandamus to compel the issuance of a passport or con- 
trol by means of a declaratory judgment the discretion 
of the Secretary of State. But the Secretary of State, 
according to the allegation of the bill of complaint, had 
refused to issue a passport to Miss Elg “solely on the 
ground that she had lost her native born American citi- 
zenship.” The court below, properly recognizing the 
existence of an actual controversy with the defendants 


"The same may be said of the opinion of the Circuit Court of 
Appeals of the Ninth Circuit in United States v. Reid, 73 F. 2d 153 
(certiorari denied upon the ground that the application was not made 
within the time provided by law, 299 U.S. 544), so far as it is urged 
by petitioners as applicable to the facts of the instant case. 

” Act of July 13, 1937, 50 Stat. Pt. 2, p. 1030; Act of June 25, 1938 
(Private No. 751, 75th Cong., 3d Sess.). 
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(Aetna Life Ins. Co. v. Haworth, 300 U.S. 227), declared 
Miss Elg “to be a natural born citizen of the United 
States,” and we think that the decree should include the 
Secretary of State as well as the other defendants. The 
decree in that sense would in no way interfere with the 
exercise of the Secretary’s discretion with respect to the 
issue of a passport but would simply preclude the denial 
of a passport on the sole ground that Miss Elg had lost 
her American citizenship. 

The decree will be modified accordingly so as to strike 
out that portion which dismisses the bill of complaint as 
to the Secretary of State, and so as to include him in the 
declaratory provision of the decree, and as so modified 
the decree is affirmed. 


Modified and affirmed. 


Mr. Justice Dovcias took no part in the considera- 
tion and decision of this case. 
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NG KWOCK GEE AND NG KWOCK JOM, APPELLANTS 
v. 
JOHN FOSTER DULLES, SECRETARY OF STATE OF THE UNITED 
STATES, APPELLEE 
No. 18712 
United States Court of Appeals, Ninth Circuit 
April 25, 1955 


Before POPE, FEE and CHAMBERS, Circuit Judges. 

PER CURIAM. 

Each of the appellants brought an action pursuant to the provisions of § 503 
of the Nationality Act of 1940’ seeking a judgment declaring him to be a national 
of the United States. They asserted that they were the children of Ng You Ock, 
u citizen of the United States, and that they were born in China to one Lim Bon 
whom Ng You Ock married while on a visit to China. The cases were consoli- 
dated for trial. The trial court found that neither of the plaintiffs was the son 
of Ng You Ock and judgment was entered accordingly in favor of the defendant 
appellee. Witnesses for the plaintiffs were the alleged father, the plaintiffs them 
selves, Ng Yen Ock, brother of Ng You Ock, Lim Fong and Wong Gee Yuet Ying. 
Each of the last three witnesses testified that they had visited the alleged wife of 
Ng You Ock in China where they had seen her children and they told of carrying 
messages and money to her on behalf of Ng You Ock, the alleged father. 

We reject appellants’ assertion that the trial court's finding against the claims 
of appellants was erroneous. The testimony of the two plaintiffs and of their 
alleged father developed discrepancies and inconsistencies which would readily 
prompt a disbelief in their credibility. While the testimony of the other wit- 
hesses was hot specifically contradicted the court expressed its disbelief in their 
testimony and declined to credit what they had to say. 

Appellants argue that as the testimony of these three witnesses was uncon- 
tradicted the court was obliged to accept their testimony. This court has held 
in other similar cases that the credibility of the witnesses is a matter exclusively 
for the determination of the trial court. Mar Gong v. Brownell, 9 Cir., 209 F. 2d 
448: Chow Sing v. Brownell, 9 Cir., 217 F. 2d 140; Law Don Shew v. Dulles, 9 
Cir., 217 F. 2d 146; Wong Ken Foon vy. Brownell, 9 Cir., 218 F. 2d 444: Lew 
Wah Fook v. Brownell, 9 Cir., 218 F. 2d 924. 

Appellants specify as error the court’s admission in evidence over their objection 
of certain documents taken from the appellant Ng Kwock Jom’s passport appli- 
cation proceedings. These were offered by the defendant for the purpose of 
showing prior statements which contradicted some of this appellant’s testimony 
in the court below and for the purpose of impeaching that testimony. Appellant 
asserts that the exhibit contained other prejudicial information which was 
improperly examined by the court. 

We think that in any event the admission of this record was not prejudicial 
to the appellants. Yee Shew v. Brownell, 9 Cir., 219 F. 2d 301, 302. 

The judgment, in addition to determining that the appellants were not citizens 
or nationals of the United States, provided for the cancellation of their bonds 
and directed that each of the appellants be deported to China. The inclusion in 
the judgment of these provisions relating to the bonds and to the deportation is 


See Title 8 U. S.C’ A. § 903, (1942 ed.). now 8 U.S. ¢ A. § 1508 
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assigned as error. We think that these were not matters in issue before the 
trial court and that it was inappropriate to include them in the judgment. 

The judgment is modified by eliminating therefrom the provisions for the can- 
cellation of the bonds and for the deportation of plaintiffs to China, and so 
modified, the judgment is affirmed. 








JEW MAY LUNE, BY GUARDIAN AD LITEM JEW DOO LEE, APPELLANT, 
JOHN FOSTER DULLES, AS SECRETARY OF STATE, APPELLEE. 


No. 14269. 
United States Court of Appeals, Ninth Circuit. 
May 13, 1955. 


JAMES ALGER FEE, Circuit Judge. 

Jew May Lune filed petition to establish her aptue as a national of the United 
States on December 23, 1952, pursuant to 8 U. Cc. A. §903.* She alleged she 
was the legitimate daughter of a citizen of the U nite States. It was set up that 
petitioner made application for an American passport to the American Consulate 
General at Hong Kong, China, which refused issuance. It is then claimed that 
she has thus been denied rights and privileges of a national of the United States 
on the ground that she is not a national. An answer, which contained a general 
denial and a further and separate defense that the complaint does not state a 
claim, was filed February 26, 1953. 

A motion to dismiss was filed on the ground that there was no such denial and 
that petitioner had not exhausted her administrative remedies. There was 
attached to this motion the document set out in the margin.’ There was no trial, 
but only a hearing on the motion, at which time the trial court purported to 
receive and consider the exhibit. Based thereon, it appeared to the court that 
petitioner had not been denied a right or privilege as a national by defendant on 
the ground that petitioner was not a national and it further appeared to the 
court that plaintiff had not exhausted her administrative remedies at the time of 
filing petition “and that therefore the court lacked jurisdiction over the subject 
matter of the within action.” 

There were sufficient ‘facts’ set up in the petition to give the court jurisdic- 
tion to hear and determine the cause. It was alleged that her rights were 


*Now 8 U.S.C. A. § 1508. 
1“Enclosure to Hong Kong—Despatch No. 2216 
“American Consulate General 
“Hong Kong, May 6, 1953 
“Status Reports of Pending Cases in Which Civil Actions Have Been Filed 
“Name of case : Jew May Lune. 
“‘Number of case : 4571. 
“Date initiated : April 13, 1951. 
“Date passport application executed : August 22, 1951. 

“Approximate number of prior cases: None. (Case already reached on waiting list.) 

“Principal cause of delay in concluding case: Failure to appear: case in examiner's 
backlog. 

“Remarks: Applicant was given final interview on August 8, 1952, with alleged brother 
as witness. Blood tests of applicant, alleged brother. and alleged parents show that 
alleged brother is an imposter. The applicant failed to respond to Consulate General's 
letter of January 8, 1953, asking her to call to discuss the results of the blood tests. She 
did respond to a second letter of March 27, 1953. Case will be concluded as soon as 
examiner's work load permits. Applicant has executed C. I. application, but no action 
will be taken until decision - ) Pagagert application reac hed. 

“Examined by : Signed F. J. F. J. 
“FIC—mit Crawford 
“United States of America 
“Department of State 
“To all to whom these presents shall come, Greeting: 

“I Certify That the document hereunto annexed is a pertinent document from the 
passport file of Jew May Lune. 

‘In testimony whereof, I, Walter B. Smith. Acting Secretary of State, have hereunto 


caused the seal of the Department of State to be affixed and my name subscribed by the 


Authentication Officer of the said Department, at the city of Washington, in the District 
of Columbia, this second day of July, 1953. 
*(Seal) s/ Walter B. Smith, 
Acting Secretary of State, 
/s/ By Barbara Hartman 

Authentication Officer, Department of State 
“Affidavit of Service by Mail attached 
(Endorsed) : Filed October 20, 1953." 
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denied upon the ground that she was not a national. Under federal forms of 
pleading, this is sufficient, and besides, there were allegations which, if proved, 
would show she was a national and that there was a refusal to issue a passport. 
The defendant denied these allegations. This was sufficient basis for jurisdic- 
tion. The court was then required to try the matter. 

This foundation completely negatives the theory of defendant that jurisdiction 
can be destroyed by an ex parte showing. If the facts were as defendant claimed 
then, proof should have been adduced at trial. The mere production of a self- 
serving document made in May, 1953, long after suit was filed in December, 
1952, was not sufficient to deprive the court of jurisdiction. It might have been 
introduced at trial if competent.? But petitioner should have had the right 
to introduce evidence upon her own behalf on the issue. Where allegations 
have been made which are necessary for jurisdiction, the action will fail if these 
are not proved. The reservation in rule 12 (h), Federal Rules of Civil Proce- 
dure, 28 U. S. C. A., is for extraneous circumstances, which demonstrates that 
the court has not authority to hear and determine. All tribunals in the federal 
system must at all stages of the proceeding make certain of the possession of 
power to act. But, where there are allegations of key jurisdictional facts 
which are controverted, there always exists power to try the issues thus made. 
Jurisdiction existed to try the questions here. 

The final order cannot be sustained upon the ground that it was a summary 
judgment either. There were genuine issues of fact which could not be escaped. 
An analogous point has been made regarding a jurisdictional fact alleged, but 
not proved, where an attempt was made to concede its existence for the purpose of 
deciding other issues.* 

The decision of this Court in Fong Nai Sun v. Dulles, 9 Cir., 219 F. 2d 269, lays 
down the pattern which must be followed here. 

The cause is remanded for trial of the issues of fact. 


2 The Office of the Secretary of State does not certify the facts, but only that there is a 
document which apparently has been examined by F. J. C.—F. J. Crawford, whoever he 
may be. The certificate usurps the judicial function by declaring the document ‘“‘pertinent.” 

% Albert v. Brownell, 9 Cir., 219 F. 2d 602. 











HITAKA SUDA, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY OF 
STATE OF THE UNITED STATES, APPELLEE. 


No. 14461. 
United States Court of Appeals, Ninth Circuit. 
July 14, 1955 


Wirin, Rissman & Okrand, Los Angeles, Cal., Fong, Miho, Choy & Chuck, Hono- 
lulu, Hawaii, for appellants. 

Louis B. Blissard, U. S. Atty., Charles B. Dwight, IIT, Asst. U. S. Atty., Hono- 
lulu, Hawaii, Lloyd H. Burke, U. 8. Atty., San Francisco, Cal., for appellee. 

Before DENMAN, Chief Judge, BONE and ORR, Circuit Judges. 

DENMAN, Chief Judge. 

Suda, alleging he is an American born citizen of the United States, appeals 
from a decision dismissing his amended complaint seeking under 8&8 U. 8. C. § 9038. 
to establish that he is such a citizen. 

The amended complaint was filed after the Immigration and Nationality Act, 
66 Stat. 280, 8 U. 8S. C. A. § 1101 et seq., became effective on December 24, 1952 
Of this we have held in Fujii v. Dulles, 9 Cir., 224 F. 2d 906, that the amended 
complaint shall be deemed as filed as of the date of filing of the original com 
plaint. 

The pertinent portion of the amended complaint is as follows: 

“On or about November 4, 1952, Plaintiff applied at the office of the American 
Vice-Consul, Kobe, Japan, for a passport to return to the United States as a 
citizen thereof. Said application for passport was denied Plaintiff by said Vice 
Consul on the ground that Plaintiff had lost his United States citizenship under 
8S U. S. C. §801 (c) by reason of the aforesaid service in the Japanese Armed 
Forces, and instead, on November 25, 1952, said Vice-Consul executed under his 
official seal as Vice-Consul of the United States a Certificate (as to Plaintiff) of 
the Loss of the Nationality of the United States on the ground aforesaid. Said 
action of the Vice-Consul in Kobe, Japan, was approved by the Washington 
office of the Department of State on December 18, 1952. 

“In so acting, the American Vice-Consul in Kobe, as well as the Wash 
ington office of the Department of State, acted as the agents of and for and 
on behalf of the Defendant and his predecessor in office. In so acting, said 
persons denied to plaintiff a right and privilege as a citizen and national 
of the United States.” 

It will be noted that, unlike in the Fujii case, the State Department had 
approved the certificate that Suda had lost his United States citizenship on 
December 18, 1952, six days before the Act became effective. The district court 
held that the decision of the Department of State that Suda had lost his citizen 
ship was of no avail to him because the department had not advised him it was 
so decided. Here, as in the Fujii case, the district court failed to apply the 
principle of liberal construction of the Schneiderman case in which the Supreme 
Court stated of such loss of citizenship, that : 

“In its consequences it is more serious than a taking of one’s property, 
or the imposition of a fine or other penalty. For it is safe to assert that 
nowhere in the world today is the right of citizenship of greater worth to 
an individual than it is in this country. It would be difficult to exaggerate 
its value and importance. By many it is regarded as the highest hope of 
civilized men. * * * So, whatever may be the rule in a naturalization pro- 
ceeding (see United States v. Manzi, 276 U. S. 463, 467, 48 S. Ct. 328, 329, 72 
L. Ed. 654), in an action instituted under § 15 for the purpose of depriving 
one of the precious right of citizenship previously conferred we believe the 
facts and the law should be construed so far as is reasonably possible in 
favor of the citizen.” Schneiderman v. United States, 320 U. S. 118, 122, 63 
S. Ct. 1333, 1335, 87 L. Ed. 1796 
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Nowhere in the statute is it required that one affected by such a decision 
must be notified thereof. It is the fact of denial which was here determined 
six days before the Immigration and Nationality Act became the law which 
is significant. 

The district court further held that the above allegation of the complaint 
fails to state the exact date on which the Vice-Consul denied his application for 
a passport. Here should be applied the decision of United States v. Menasche, 
348 U. 8. 528, 75S. Ct. 513, 99 L. Ed. —, that under the saving clause of the Im- 
migration and Nationality Act the Suda litigation continued as if that Act did not 
exist. Furthermore it is apparent that, since the amended complaint is deemed 
filed as of December 22, 1952, its allegation that the Vice-Consul had then de- 
nied him his application for a passport clearly showed a denial before that date. 

The judgment dismissing the complaint is reversed and the district court 
ordered to consider the case on its merits. 











CHIN CHUCK MING AND CHIN CHUCK SANG, BY THEIR NEXT FRIEND 
AND FATHER, CHIN AH POY, APPELLANTS, v. JOHN FOSTER 
DULLES, SECRETARY OF STATE OF THE UNITED STATES OF 
AMERICA, APPELLEE. 

No. 13963. 


United States Court of Appeals, Ninth Circuit. 


Sept. 6, 1955. 

DENMAN, Chief Judge. 

Chin Chuck Ming and Chin Chuck Sang, hereafter appellants, appeal from 
a judgment dismissing their petition under Section 503 of the Nationality Act 
of 1940' (formerly 8 U. 8S. C. A. § 903, now 8 U. 8. C. A. § 1503) on the ground, 
inter alia, stated by the district court, as follows: 

“That the Congress in enacting Section 903, Title 8, U. S. C. A., never 
intended that individuals asserting claims such as that asserted by plain- 
tiffs herein, who have lived their lives as Chinese and who have never been 
in the United States, have the status and right to avail themselves of 
Section 903, Title 8, U. S. C. A.” 

We think the court erred in so construing this act for establishing a claimed 
existing citizenship. It ignores the provision of Section 503 that its rights are 
conferred alike on the litigant “whether he is within the United States or 
abroad”. It ignores the statement of the Supreme Court in Kwock Jan Fat v. 
White, 253 U. 8S. 454, 464, 40 S. Ct. 566, 570, 64 L. Ed. 1010: “It is better that 
many Chinese immigrants should be improperly admitted than that one natural 
born citizen of the United States should be permanently excluded from his 
country.” 

It also ignores our prior decision in Acheson v. Yee King Gee, 9 Cir., 184 
F. 2d 382, where we considered and disposed of the claim of a Chinese born 
American citizen under Section 503.’ 

The district court further held as a ground for dismissing the action: 

“That plaintiffs have failed to file a motion to accomplish substitution 
of John Foster Dulles, Secretary of State of the United States of Ameri 
ca, as party defendant in place of Dean Acheson, in accordance with 
Rule 25 (d), Federal Rules of Civil Procedures |28 U. S. C. A.].” 

Concerning this, it appears that before May 25, 1953, the appellants moved the 
court to substitute Secretary of State John Foster Dulles for Dean Acheson 
who had ceased to be such Secretary, the court stating: 

“Aside from that point, however, in these cases the proceeding was 
originally brought against Dean G. Acheson, as Secretary of State, and jn 
each a motion has been made to substitute John Foster Dulles.” 

That is to say, the appellants so moved within the six months after Dulles had 
succeeded Acheson as Secretary as required by F. R. C. P. rule 25 (d), providing: 

“(d) Public Officers; Death or Separation from Office. When an officer 
of the United States, or of the District of Columbia, the Canal Zone, a 
territory, an insular possession, a state, county, city, or other governmental 


1 The pertinent portion of Section 503 is: 

“If any person who claims a right or privilege as a national of the United States is 
denied such right or privilege by any Department or agency, or executive official thereof, 
upon the ground that he is not a national of the United States, such person, regardless 
of whether he is within the United States or abroad, may institute an action against the 
head of such Department or agency in the District Court of the United States for the 
District of Columbia or in the district court of the United States for the district in which 
such person claims a permanent residence for a judgment declaring him to be a national 
»f the United States.” 

The remainder of Section 503 is omitted since it applies only where a suit has been com 
menced before the application for the travel documents. 

2 Since the prior decision there have been several to the same effect. such as Wong Wing 
Foo v. McGrath, 9 Cir., 196 F. 2d 120, and Mar Gong v. Brownell, 9 Cir., 209 F. 2d 448. 
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agency, is a party to an action and during its pendency dies, resigns, or 
otherwise ceases to hold office, the action may be continued and maintained 
by or against his successor, if within 6 months after the successor takes 
office it is satisfactorily shown to the court that there is a substantial need 
for so continuing and maintaining it. Substitution pursuant to this rule 
may be made when it is shown by supplemental pleading that the successor 
of n officer adopts or continues or threatens to adopt or continue the action 
of his predecessor in enforcing a law averred to be in violation of the 
Constitution of the United States. Before a substitution is made, the party 
or officer to be affected, unless expressly assenting thereto, shall be given 
reasonable notice of the application therefor and accorded an opportunity to 
ob‘ect. As amended Dec. 29, 1948, effective Oct. 20, 1949.” 

Thereafter on April 6, 1953, when Acheson was no longer Secretary and 
Dulles was, the following motion to dismiss was made: 

“The Attorney General of the United States. by and through Henry L. 
Hess, United States Attorney for the District of Oregon, and Victor E. Harr, 
Assistant United States Attorney, moves the Court for an order dismissing 
the above-entitled case upon the ground and for the reason that the com- 
plaint herein, on its face, shows that applications for passports have not 
been denied plaintiffs and therefore plaintiffs have not been denied any 
rights on their alleged claim of citizenship, a jurisdictional requirement 
under Title 8, Section 903, U. S. C.” 

The usual presumption applies that the Attorney General performed his duty 
and did not violate it. Hence we are required to assume he did not represent 
Acheson, who no longer was his client, and that he represented Dulles who had 
succeeded Acheson. Since Dulles thus had appeared and moved to dismiss on 
the vreund above stated, Rule 25 (d) is satisfied. It became clear at that point 
that Dulles intended to follow the policies of his predecessor in respect to this 
case. 

The complaint alleges that: 

"haw 


“* * * Chin Ah Poy caused to be filed with the American Consul General 
at Hongkong his affidavit-application dated September 6, 1951, prepared in 
ececordance with the regulations, for travel documents for the said Chin 
Chuck Ming and Chin Chuck Sang so that they would be eligible to purchase 
transportation to the United States in order to apply for admission as citizens 
thereof at a port of entry under the immigration laws. 


et 


“That although the plaintiffs have been steadily available for examination 
by the American Consul General at Hongkong, he has not issued the requested 
travel documents; that the failure of the said Consul General to issue the 
documents after a lapse of so much time is unfair, unreasonable, arbitrary 
and is equivalent to a denial of the plaintiffs’ applications and their rights 
as American citizens. * * *” 

Of this failure of the State Department to act on appellants’ applications for 
passports for over a year and three months, the district court held: 

“That the application as made to the American Consulate Officer of the 
Department of State by plaintiffs to permit plaintiffs’ entry into the United 
St»tes has never been denied plaintiffs ;” 

We construe the words “right of privilege as a national of the United States” 
of the first two lines of Section 503 to cover the right to a prompt disposition 
of a claimed citizens’ application. Here it is an affidavit-application filed on Sep- 
tember 6, 1951 with the American Consul General at Hongkong. It was “for 
travel documents so that they would be eligible to purchase transportation to the 
United States in order to apply for admission as citizens thereof at a port of 
entry under the immigration laws,” all as alleged in paragraph IX of the 
complaint. 

Instead of such a prompt disposition of the affidavit-application of September 
6, 1951, no disposition had been made in the 15 months to December 22, 1952, 
when the instant suit was filed and this although the complaint alleges that “the 
plaintiffs have heen steadily available for examination by the American Consul 
General at Hongkong.” 

Dulles contends that we should take judicial notice of the fact that a large 
number of similar applications were pending on September 6, 1951 when appel- 
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lants’ was filed and that Congress has not appropriated sufficient funds to give 
him the qualified personnel at Hongkong to enable the State Department to dis- 
pose of them in the intervening months. He makes no claim that he applied to 
Congress for such funds. Assuming we can take such judicial notice, we think 
that the right to a prompt consideration of appellants’ application cannot be 
denied them for such a reason. 

We are not here dealing with one seeking to become a citizen but with the right 
to establish a claimed existing United States citizenship. Such citizenship is 
described by the Supreme Court as regarded by many as the highest hope of 
civilized man. In Schneiderman vy. United States, 320 U. 8. 118, at page 122, 63 
S. Ct. 1833, 1835, 87 L. Ed. 1796, states: “For it is safe to assert that nowhere 
in the world today is the right of citizenship of greater worth to an individual 
than it is in this country. It would be difficult to exaggerate its value and 
importance. By many it is regarded as the highest hope of civilized men.” 

While the Schneiderman case involved the question of deprivation of a prior 
established citizenship, here a wrongful denial of claim to citizenship is also 
such a deprivation, and we think the rule of the Schneiderman case, 320 U. S. 
at page 122, 63 S. Ct. at page 1335, that “the facts and the laws should be con- 
strued as far as is reasonably possible in favor of the citizen” equally applies. 
Fukumoto y. Dulles, 9 Cir., 216 F. 2d 553, 554; ef. Judge Healy’s opinion in 
Acheson v. Yee Ging Gee, 9 Cir., 184 F. 2d 382, 384. 

So construing the facts and the law of the instant case we think the failure 
of Congress to supply funds for employing qualified persons to give such prompt 
consideration to the applications of claimed citizens does not deprive appel- 
lants of their right to such a prompt consideration.’ 

Dulles points out the various grounds on which passports may be denied. 
They are lack of identity of the applicant, lack of evidence, expatriation, and 
subversive activities and involvement in the foreign affairs of foreign countries. 
Dulles seems to contend that each would be a denial on a ground other than 
that the applicant “is not a national of the United States’’ and hence there is 
no compliance with the first sentence of Section 503 of the act. 

An analysis of this contention shows the contrary. Refusal for lack of iden- 
tity of the applicant necessarily is on the ground that he is not the person 
claiming to be “a national of the United States’. Similarly with a refusal 
for lack of evidence that he is a national, or because in the applicant’s proof 
of his nationality he committed a fraud and hence had not proved he was such 
a national. 

Denying a passport on the ground that the applicant has been expatriated 
and has lost his American citizenship is again a denial on the ground that 
he is not a national. 

Denial of such a passport on the ground of “subversive activities and in- 
volvement in the foreign affairs in foreign countries” would necessarily mean 
he had thereby lost his citizenship. One claiming he is such a national in Hong- 
kong could be denied a visa to come to the United States only on the ground 
that by such activities or involvement he had lost his American nationality. 
His possible indictment for such acts would make the greater reason for 
granting the passport, if he still retained his citizenship.* 

The complaint alleges that Chin Chuck Sang was an adult when it was filed 
and it is contended that his father is not shown to have been Sang’s agent author- 
ized to file an application for travel documents as alleged, supra, in paragraph IX 
of the complaint. It is also contended that Sang being an adult, the father 
has not been shown to have the power to initiate the instant litigation in Sang’s 
behalf. With regard to each of these contentions the complaint sufficiently 


®* The following cases are in accord with regard to the delay of the State Department 
amounting to the denial of a right to prompt action. Lee Bang Hong v. Acheson, D. C. 
Hawaii, 110 F. Supp. 48, 50; Lee Hong v. Acheson. D. C. N. D. Cal., 110 F. Supp. 60; Look 
Yun Lin v. Acheson, D. C. N. D. Cal., 95 F. Supp. 583, 584. 

*State Department Regulation 51.136 specifically provides for a passport to return to 
ed United States one likely to violate laws of the United States, in the boldface matter 
re low : 

“§ 51.136 Limitations on Issuance of Passports to Persons Likely to Violate Laws of the 
United States. In order to promote the national interest by assuring that the condnuet of 
foreign relations shall be free from unlawful interference, no passport, except one limited 
for direct and immediate return to the United States, shall be issued to persons as to whom 
there is reason to believe, on the balance of all the evidence, that they are going abroad to 
engage in activities while abroad which would violate the laws of the United States, or 
which if carried on in the United States would violate such laws designed to protect the 
security of the United States.” 
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describes transactions “attempted to be set forth” to permit amendment under 
F.R.C. P.15 (c), as follows: 

“(c) Relation Back of Amendments. Whenever the claim or defense 
asserted in the amended pleading arose out of the conduct, transactions, or 
occurrence set forth or attempted to be set forth in the original pleading, 
the amendment relates back to the date of the original pleading.” 

We have so held where there has been a jurisdictional defect cured by a 
supplemental pleading in the case of Fujii v. Dulles, 9 Cir., 1955, 224 F. 2d 906, 
our number 14,460, decided July 14, 1955. Sang may seek amendment of the 
complaint to offer a supplemental pleading in the above respect if he be so 
advised. 

The judgment is reversed and the district court ordered to proceed with the 
litigation in accord with what is here held. 

BONE, Circuit Judge (dissenting). 

I would affirm the judgment of the lower court. 








YUNG JIN TEUNG, ET AL., PLAINTIFFS v. JOHN FOSTER DULLES, 
AS SECRETARY OF STATE OF THE UNITED STATES OF AMERICA, 
DEFENDANT. 


United States Court of Appeals, Second Circuit 
Argued Dec. 5, 1955. 
Decided Jan. 20, 1956. 


LUMBARD, Circuit Judge. 

These are consolidated appeals in ten similar cases brought under § 503 of 
the Nationality Act of 1940, 8 U. S. C. A. § 903,* which gave District Courts 
jurisdiction under certain circumstances to grant declaratory judgments deter- 
mining citizenship. The suits were brought in December 1952 just a few days 
before the effective date of the Act of June 27, 1952, § 403 (a) (42) which re- 
pealed the Act of 1940 subject to certain savings clauses contained in § 405, 
8 U.S. C. A. §§ 1101 note. 

Plaintiffs are all persons of Chinese origin who have sought passports en- 
abling them to enter the United States, claiming citizenship by virtue of the 
citizenship of their fathers. All contended that they had been denied a right 
or privilege of citizenship at the time they instituted their suits. On affidavits 
and other documents presented by the parties, the District Court granted the 
Government’s motion for summary judgment on the ground that it had no juris- 
diction under § 503* since the passport applications were still pending at the 
time of suit and no determination had been made denying the applications. 
§ 503 provided: “If any person who claims a right or privilege as a national of 
the United States is denied such right or privilege by any Department or 
agency * * * upon the ground that he is not a national of the United States, 
* * * such person * * * may institute an action * * * for a judgment declar- 
ing him to be a national of the United States.” 

The question in each of these ten cases is whether the documents properly 
before us demonstrate that no right or privilege of citizenship had been denied 
the plaintiff at the time he brought his suit. If there is any relevant issue of 
fact which the papers do not resolve, then the summary judgments were 
erroneously granted. 

First of all we note that the State Department may have effectively de- 
termined the plaintiffs’ claims of citizenship adversely even though it took no 
final official action which explicitly constituted such a determination. Thus a 
passport may be denied on the statutory ground by a refusal to determine a 
claim of citizenship for an unreasonable length of time, Chin Chuck Ming v. 
Dulles, 9 Cir., 1955, 225 F. 2d 849, or by insisting upon the production of evi- 
dence of citizenship when it is clear that the applicant cannot produce it. Wong 
Ark Kit v. Dulles, D. C. D. Mass. 1955, 127 F. Supp. 871; Ow Yeong Yung v. 
Dulles, D. C. N. D. Cal. 1953, 116 F. Supp. 766. On the other hand if a delay 
in acting on an application is entirely the fault of the applicant, then such delay 
would not constitute a denial. Thus where the consul informs the applicant 
that no decision has been reached and requests certain additional evidence, there 
may yet be no effective denial if the applicant has neither produced additional 
evidence nor informed the consul that he will not do so. Ling Share Yee v. 
Acheson, 3 Cir., 1954, 214 F. 2d 4, certiorari denied 1954, 348 U. S. 873, 75 S. Ct. 
109, 99 L. Ed. 687. We must therefore determine whether the papers here show 
that there had been no explicit adverse determination of the plaintiffs’ claims 
and, further, that there had been no implicit adverse determination within the 
principle of these decisions. 

At the outset we must consider whether in any of the cases the government 
has presented any evidence or affidavits which were entitled to the consideration 


*Now Immigration and Nationality Act, § 360,8 U. 8. C. A. § 1503. 
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of the District Court. In each case the affidavit of the Assistant United States 
Attorney is not made on personal knowledge, but merely recites what is con- 
tained in documents attached thereto. Since the documents themselves are not 
affidavits we can consider them only if they constitute evidence which would be 
admissible at trial. 

In six of the cases (Gong Gen Duck, Yee Yin, Yung Jin Teung, Mar Lin, Woon 
You Koon and Ngai Sheung Suey) the basic document is a photostatic copy of a 
paper entitled “Status Reports of Pending Cases in Which Civil Actions Have 
Been Filed.” Each such report contains information as to the history of the 
passport application and comments under a heading entitled “Principal cause 
of delay in concluding case.” Each contains at the bottom, after the words 
“Examined by,” the signature of an otherwise unidentified individual. Each 
is accompanied by a photostatic copy of a certificate signed by an authenticating 
officer of the Department of State for the Secretary or Acting Secretary. The 
certificate states only that “the document hereunto annexed is a pertinent docu- 
ment from the passport files of [the particular applicant].” In another case 
(Fong Yet Ying) the documents are the same except that the “Status Report” 
is a typewritten copy rather than a photostat. And in another (Wong Kim 
Leong) the “Status Report” is a typewritten copy and there is no certificate 
of the kind described above. 

We are of the opinion that these “Status Reports” are not admissible as evi- 
dence and that the District Court should not have considered them on the motion 
for summary judgment. They are not “books or records of accounts or minutes 
of proceedings” within the meaning of 28 U. S. C. A. § 1733 (a). They are not 
properly authenticated copies as required by 28 U.S. C. A. §§ 1733 (b), 1740, and 
Rule 44, F. R. C. P., 28 U. 8S. C. A. Both the typewritten copies and the photo- 
static copies are uncertified. Even the certificate described above appears in 
the file only as a photostatie copy of the original certificate. Moreover, the 
documents in the files are not copies of documents which would themselves be 
admissible, as is required by 28 U. 8S. C. A. §§1733 (b), 1740, and Rule 44 
PROS 2k. 

These “Status Reports” would not be admissible as official records since it does 
not appear that they relate to matters within the personal knowledge of the 
persons who made the records and as to which they could testify. Vanadium 
Corporation v. Fidelity & Deposit Co., 2 Cir., 1947, 159 F. 2d 105, 109; Olender 
v. United States, 9 Cir., 1954, 210 F. 2d 795, 42 A. L. R. 2d 736; United States v. 
Grayson, 2 Cir., 1948, 166 F. 2d 863, 868; 5 Wigmore, Evidence § 1635. Nor are 
they admissible under 28 U. S. C. A. § 1732 as records made in the regular course 
of business as they appear to be reports made for the specific purpose of this 
litigation such as were held inadmissible in Palmer v. Hoffman, 1943, 318 U. 8. 
109, 63 S. Ct. 477, 87 L. Ed. 645. 

In two of the cases (Hom Ung and Wong Fook) the documents submitted by 
the government are of a somewhat different nature than those described above. 
These documents, however, were typewritten copies, no better authenticated 
than those described above. In any event they tended to show only that pass- 
ports had not been explicitly denied. They did not rule out the possibility of 
implicit denial. 

Nor does it appear from the plaintiffs’ own papers that there was no denial 
of a passport, explicit or implicit, prior to the commencement of the suits. The 
plaintiffs’ affidavits are very similar. Most of them state merely that the ap- 
plicant executed a passport application on a certain date, that certain evidence 
was presented to the consul, and that the consul failed to issue a passport. 
Clearly the facts asserted in such an affidavit do not rule out the possibility of 
either implicit or explicit denial of a passport prior to the bringing of these suits 
in December 1952. 

In four cases (Yung Jin Teung, Fong Yet Ying, Ngai Sheung Suey and Wong 
Kim Leong) the plaintiff also attaches to his affidavit a letter from the consul 
dated in September 1952. (The dates are September 4, 29, 29 and 5, respectively.) 
This letter states that the documentary evidence theretofore submitted is insufti- 
cient, that further documents are required, and that failure to produce such 
documents will be considered by the Consulate General as an adverse factor in 
reaching a final decision on the case. In each case the plaintiff’s affidavit 
indicates only that such a letter was received; it does not indicate whether the 
letter was answered. The sending of such a letter in September 1952 and its 
subsequent receipt by one of the plaintiffs do not require the conclusion that the 
plaintiff's claim had not been adversely determined prior to the time when these 
suits were brought in December 1952. It is quite possible that other acts of the 
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consul after the writing of the letter indicated that the passport had finally 
been denied, or that prior correspondence between the consul and the applicant 
had made it quite evident to the consul that the documents requested were not 
available. Further evidence might even show that there was such a delay by 
the consul that a denial of the passport could be implied. It should be noted 
that the statute barring suits after December 24, 1952 was passed in June of 
1952, thus putting the government on notice that unless it acted in six months 
applicants might lose their rights to bring action under the statute. 

Plaintiffs allege in their complaints that the American consul refused to issue 
travel documents. In their affidavits they state that there has been a denial of 
their rights as citizens. If the government had presented affidavits or other com- 
petent evidence to show the absence of such denial, it would have been up to 
the plaintiffs to present some substantial support for these allegations in order 
to avoid summary judgment. Since the government has presented nothing worthy 
of our consideration, these allegations suffice to raise an issue of fact and the 
summary judgments must be reversed. 

In their argument before us the plaintiffs raised an additional question which 
we shall consider in order to facilitate further proceedings below. They argued 
that even if passports were not denied them prior to the commencement of their 
actions, they may show in support of the District Court’s jurisdiction that pass- 
ports were denied them at some later date. 

In support of this argument plaintiffs cited Junso Fujii v. Dulles, 9 Cir., 1955, 
224 F. 2d 906. In the Fujii case the Court held that the “saving clause” of the 
1952 Act provides that the new Act that shall not affect a suit brought under 
§ 503 of the 1940 Act prior to December 24, 1952 and that such a suit may there- 
fore be maintained even though there was no denial of a right at the time it 
was brought. This ruling overlooks the fact that even under the 1940 Act such 
a suit would have had to be dismissed. Under § 503 the denial of “a right or 
privilege as a national” was a prerequisite to jurisdiction in the District Court. 
Jurisdiction depends upon the state of things existing at the time suit is brought. 
Minneapolis & St. Louis Railroad Co. v. Peoria & Pekin Union Railway Com- 
pany, 1926, 270 U. S. 580, 586, 46 S. Ct. 402, 70 L. Ed. 743. Thus even if § 503 had 
not been repealed by the 1952 Act, 8 U. S. C. A. § 1101 et seq., it would be neces- 
sary to dismiss the suits unless the plaintiffs could show that they had been 
denied passports prior to commencement of suit. The saving clause of the 
1952 Act certainly does not give plaintiffs greater rights than they would have 
had if that Act had not been passed. 

The judgments are reversed and the cases remanded for further proceedings 
consistent with this opinion. 








JOHN FOSTER DULLES, AS SECRETARY OF STATE, APPELLANT, v. QUAN 
YOKE FONG, APPELLEE. 


No. 15006. ° 
United States Court of Appeals, Ninth Circuit. 
Oct. 1, 1956. 


Rehearing Denied Nov. 14, 1956. 


DENMAN, Chief Judge. 

This is an appeal by Dulles from a judgment of the district court, declaring 
appellee to be a citizen of the United States. The suit was filed under Section 
503 of the Nationality Act of 1940* on December 23, 1952, by appellee, a Chinese 
who was born in China on February 13, 1930. 

Dulles’ appeal makes two primary contentions. One is that the district court 
lacked jurisdiction to act under Section 503 because the failure to act on the 
application of May 13, 1952 in the period to December 23, 1952, is not a denial of 
a right of a claimed national of the United States. The other contention concerns 
the orders of the court denying Dulles’ motion for a new trial to introduce evi- 
dence of blood tests of appellee and his alleged parents, and Dulles’ denied mo- 
tion for a new trial on the contention that he had new evidence of the blood 
tests. Dulles’ brief makes no contention that, if the jurisdiction exists and the 
court did not err with regard to the motions, the judgment should be reversed. 

I. Jurisdiction under Section 503 Existed for Appellee’s Complaint. 

May 13, 1952: Appellee filed an application with the United States Consulate 
in Hong Kong for a passport to come to the United States under Section 503. 
Nothing was done in this over-seven-months period, but the application was 
denied on January 6, 1953, only thirteen days after the repeal of Section 503. 

The trial court found that prior to December 24, 1952, Dulles refused to grant 
appellee a travel document to enable him to come to the United States to testify 
in the present suit. 

Dulles attempts to account for this long delay from May 138, 1952, to January 6, 
1953, in disposing of the application, by the fact that about three years before 
i. e., between January 1, 1948 and August 15, 1949, some 2,000 citizenship claims 
were accumulated in Canton, China. No contention is made that in this period 
the State Department sought from Congress funds for additional personnel or 
quarters in Canton to process this increase in claims. Nor after August 15, 1949, 
when these claims were added to those in Hong Kong is any attempt shown to 
secure from Congress funds for such purposes. 

Yet with but a very slight addition to the Hong Kong Consul General’s staff, 
appellee’s application could have been disposed of a fortnight earlier. Since in 
Chin Chuck Ming v. Dulles, Cir. 9, 225 F. 2d 849, at page 852 we hold that the 
words “ ‘right or privilege as a national of the United States’ * * * cover the 
right to a prompt disposition of a claimed citizens’ application”, we now hold that 
here the delay above described constitutes a denial of such a right. Hence 
jurisdiction existed under Section 503 of the Nationality Act of 1940 before 
December 24, 1952. Chin Chuck Ming, supra, at page 853. 

II. The Court did not err in Denying Dulles’ Motion to Continue the Trial to 
have a Test made of the Blood of Fong for Comparison with that of his Parents 
who were not Parties to the Action. 

Dulles moved the court for blood samples of Fong and his parents, on the 
contention that “the blood group of plaintiff is incompatible with that of his 
alleged parents”. (Tr. 11.) Such blood tests were ordered, that of Fong to be 
taken by a Dr. Ride of Hong Kong. This order was disobeyed and the blood taken 
by another doctor in Hong Kong, a Dr. Vio. Fong’s blood was taken but was 


1Now 8 U.S. C. A. § 1503. 
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hemolyzed when it arrived in Los Angeles for analysis—that is, there were no red 
corpuscles remaining intact and hence it could not be tested. 

Tests were also made of the parents, the father’s affidavit stating that they 
were mace pursuant to the court’s order tothem. These tests were not introduced 
in evidence but when it was discovered that Fong’s blood was hemolyzed, Dulles 
moved for a supplemental order to take Fong’s blood tests in Hong Kong. This 
the court denied, stating as its reasons the fact that the order to have the blood 
taken by Dr. Ride was disobeyed and also the long period between the filing of 
the petition on December 23, 1952, and Dulles’ motion for the court’s order for 
the blood test on May 6, 1955, that is, over two years and four months. 

The court then proteeded to consider the evidence before it and gave its decision 
that Fong was the son of his claimed parents and hence a national and citizen of 
the United States. 

Thereafter, Dulles moved for a new trial, claiming that he had newly-discovered 
evidence. This was that one Dr. Blifeld who had taken the blood tests of the 
parents on June 9, 1955, under the compulsion of the court’s order to them, would 
testify that he had examined a second sample of Fong's blood again taken by 
Dr. Vio in Hong Kong and not the Dr. Ride specified by the court’s order. On 
this sample he would testify that Fong’s blood group is entirely different from that 
of the blood groups of his parents, which had been taken during the trial. His 
motion for a new trial was denied. 

Dulles contends that, though the government twice disobeyed the order 
specifying the physician who was to invade Fong’s body for his blood and made 
his motions on blood taken by another physician, nevertheless the court erred in 
denying them. Fong contends that the long delay of Dulles in seeking the blood 
tests and that the blood Dulles offered was not taken from Fong by the physician 
specified by the court, and that the court was without jurisdiction to order the 
blood tests of the parents, warranted the denial of the motions. 

We think the court was without jurisdiction to order that the blood for the 
tests be taken from the parents’ bodies, and that the judgment must be sustained. 

Rule 35 (a)* reads as follows: 

“Order for Examination. In an action in which the mental or physical 
condition of a party is in controversy, the court in which the action is pend- 
ing may order him to submit to a physical or mental examination by a 
physician. The order may be made only on motion for good cause shown 
and upon notice to the party to be examined and to all other parties and 
shall specify the time, place, manner, conditions, and scope of the examina- 
tion and the person or persons by whom it is to be made.” (Emphasis sup- 
plied.) 

It confines the right to take blood from human beings to those whom the 
court “shall specify”. Fong Sik Leung v. Dulles, 226 F. 2d 74 at page 79. It 
limits the persons who can be compelled to submit to the taking of blood from 
their bodies to parties to the action in which their physical condition is in con- 
troversy. Fong Sik Leung v. Dulles at pages 76 and 81. The court has no 
jurisdiction to compel a person not a party to the action to yield his body to the 
invasion of a physician’s instruments. It was a legal wrong to Fong for the 
court to go outside its jurisdiction and compel his parents to give evidence 
against him. 

In view of the fact that the father’s affidavit states that his and his wife’s 
blood was given under the compulsion of the court’s order so made without its 
jurisdiction, it would be futile to grant any motion to take the blood of Fong 
for comparison with theirs. Yee Szet Foo v. Dulles, D. C. 8S. D. N. Y., 18 
F. R. D. 237, 239; Chin Nee Deu v. Dulles, D. C. 8. D. N. Y., 18 F. R. D. 350, 351. 

Since the court had jurisdiction of this Section 503 proceeding and its denials 
of Dulles’ motions are not error and Dulles makes no contention that the evi- 
dence before the court does not support the court’s determination that Fong 
is a national and citizen of the United States, the judgment is affirmed. 

LEMMON, Circuit Judge (dissenting). 

Because of the trial judge’s cavalier denial to the appellant of a reasonable 
opportunity to present his defense, I am forced to dissent. 

On June 1, 1955, the appellee put on three witnesses. The District Judge an- 
nounced that the matter would not yet stand submitted, but would await “the 
receipt of the blood and the renort of the doctor,” after which “we will have to 
have the doctor here to testify what it means”. 


2 Fed. Rules Civ. Proc. rule 35 (a), 28 U. S.C. A. 
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On July 1, 1955, the appellant made a “Motion for Supplemental Order to 
Require Plaintiff [appellee] to Furnish Blood Sample’, whereby it was sought 
to require the appellee to appear at Hong Kong before a physician “or other 
persons to be designated by the Court, and there to furnish and permit such 
physician or other persons to take a sample or samples of his blood in sufficient 
quantities so that such blood may be transported to the United States of America 
and there be examined and tested by a physician, hematologist, serologist, or 
other person for blood grouping and type’”’. 

On August 16, 1955, the Court announced that it was denying the appellant’s 
motion, and was ordering judgment for the appellee. At no time did the appel- 
lant formally close its case. 

Thereupon counsel for the appellant made a formal offer of proof, declaring 
that “The government at this particular stage has actually obtained the results 
of a blood test of the parents.” 

The Court replied that it had ruled. Counsel for the appellee then pleaded 
as follows: 

“Mr. Dooley. If your Honor would just hold your opinion for the purpose 
of permitting the government to make an offer of proof of the result of the 
blood test, then the matter could go up to the Circuit and they could deter- 
mine whether the results of the blood tests which have been obtained pur- 
suant to an order—” 

The District Judge then interrupted counsel with the observation that “This 
is not a proper case”’. 

On September 9, 1955, the appellant filed a motion for a new trial. 

On October 3, 1955, after considerable colloquy between Court and counsel, 
the latter elaborated on his offer of proof with much specificity : 

“Mr. Dooley. Your Honor, in this case the plaintiff has been tested. The 
blood of his parents has been tested. We have the results set forth in the 
affidavit of the laboratory technician. Then I have the affidavit of Dr. 
Rubinstein who, from an examination of the experience he lists in his affi- 
davit, is well qualified as a hematologist. He taught hematology for ten 
years at Columbia University and, as stated in his affidavit, he is willing to 
come and testify. The laboratory technician is willing to come and testify, 
and Dr. Rubinstein will testify it is impossible for the alleged father to be 
the father, according to the affidavits. We have that evidence in the form 
of affidavits here that it is impossible for this plaintiff to be a citizen of the 
United States.” 

* * * * * * * 


“T can say, your Honor, from the literature I have read on the subject, 
I can be sure there will not be a disagreement among the experts as to the 
meaning of the blood tests in this case. We have the affidavit of Dr. Rubin- 
stein that the father could not be the father of Quan Yoke Fong. We do not 
believe that there will be a dispute as to the meaning of this test.” 

Near the close of dialogue, the District Judge gave counsel for the appellant a 
personal gibe: 

“Mr. Dooley. * * * I think the real question, your Honor, since we have 
the evidence— 

“The Court. The real question, Mr. Dooley, is you just don’t like to give 
up. You just don’t like to quit.” 

In his brief, the appellee comments thus upon the offer of proof: 

“Appellant’s argument to the court on August 16, 1955, at which time he 
urged the court to permit him to make an offer of proof, was directed solely 
to the results of the blood tests of the parents taken pursuant to the invalid 
order of the District Court of May 10, 1955, and the result of the blood test 
of the sample allegedly taken from the plaintiff on August 12, 1955, at the 
direction of the appellant and without court order.” 

The brief then cites three pages of the transcript in support of the above 
statement. I have carefully scrutinized not only the three pages cited, but all the 
colloquies between Court and counsel, from which I have already copiously quoted. 
I can find no reference to an order of May 10, 1955, or to a “sample allegedly 
taken from the plaintiff on August 12, 1955.” No dates whatever relating to an 
order of the Court or to a blood sample were mentioned throughout the entire 
dialogues. For aught we know, counsel for the appellant might have been re- 
ferring to an entirely different blood test. He was not permitted to make a formal 
offer of proof, and could slip in references thereto only “by the back door’, so to 
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speak. The appellee’s statement is pure conjecture, so far as the cited record 
pages show. 

In criminal cases, the Government labors under severe handicaps, such as the 
proscription against referring to the fact that the defendant has not taken the 
stand, or the inability to appeal after a trial on the facts. In a civil case, at 
least, even the sovereign should be permitted to put in its proof—a right accorded 
to the humblest citizen. Perhaps what is needed is a second Magna Charta or a 
second Bill of Rights—one to protect the interests of the Government. 


JOHN FOSTER DULLES, AS SECRETARY OF STATE, APPELLANT, v. TAM 
SUEY JIN, APPELLEE. 


No. 14947. 
United States Court of Appeals, Ninth Circuit. 


Oct. 1, 1956. 

PER CURIAM. 

Dulles appeals from a decision sustaining Jin’s petition under Section 503 
of the Nationality Act of 1940,’ to establish her United States nationality and 
citizenship. His contention is that the court lacked jurisdiction to consider the 
petition because Jin failed to show that she had claimed a right or privilege 
of a national of the United States which had been denied by the State Depart- 
ment. It is not questioned that if the court had such jurisdiction the judgment 
must be affirmed. Dulles’ appeal was argued together with that in the case of 
Dulles vy. Quan Yoke Fong, 9 Cir., 237 F. 2d 496. 

Jin, a girl born in China on April 28, 1941, filed an application with the Consul 
General at Hong Kong on May 6, 1952, for a passport or travel document to 
travel to the United States to join Tam Tong Gong, an American citizen she 
claimed to be her father. No action of any kind on her application was taken 
and it was ignored during a period of over seven months to December 22, 1952, 
when she filed her action under Section 503 of the Nationality Act of 1940. 

For the reasons stated in Dulles v. Fong, supra, we hold that the application 


for the passport or travel document was denied and that the court had jurisdic- 
tion to entertain her petition. 


The judgment is affirmed. 


1Now 8 U.S. C. A. § 1508. 
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No. 14925. 
United States Court of Appeals, Ninth Circuit. 


Oct. 19, 1956. 

SOLOMON, District Judge. 

Appellant Yip Mie Jork* brought this action under the provisions of § 503 of 
the Nationality Act of 1940, 8 U. 8. C. A. § 903,° for a judgment declaring him to 
be a citizen of the United States. He asserts that he acquired United States 
citizenship at the time of his birth, pursuant to § 19938, Revised Statutes of the 
United States.’ 

Yip Mie Jork make an application to the American Consul General at Hong 
Kong for a United States passport. After waiting 28 months for the application 
to be granted or denied, he filed this action against the Secretary of State. In 
his complaint, he set forth the facts concerning his application for a passport. 
He also alleged that his father, Yip Dock, a native-born American citizen, and 
his mother, Wong Shee, were married in China while his father was on a visit, and 
that he was born as issue of this marriage in Kin Mo Village, China, on Febru- 
ary 22, 1928. 

The Secretary of State filed an answer in the nature of a general denial, 
but at the trial conceded that Yip Dock was a native-born American citizen. 

Prior to the filing of the action, Yip Mie Jork applied for a certificate of 
identity to permit him to travel to the United States to prosecute an action to 
establish his status as a national of the United Sates. By reason of his inability 
to obtain such a certificate, Yip Mie Jork did not testify at the trial. However, 
eight witnesses testified on his behalf. 

Chew Jock testified that he met Yip Dock in Stockton, California, in 1918. 
Later, when on a trip to China, he went to the Kin Mo Village, where he attended 
a birth feast for a male child of Yip Dock. The child was named Mie Jork, 
and the banquet occurred in March or April, 1928. In the late 1940’s Chew 
Jock returned to China where he saw Mie Jork several times. However, he was 
not in a position to state that the Mie Jork whose birth feast he attended was 
the same Mie Jork whom he met on his later trips. 

The Immigration and Naturalization Service file on Yip Dock contains a 
statement which he gave to the immigration authorities on July 5, 1929, when 
he reentered the United States. This statement shows that he had recently 
become the father of two sons, Yip Mie York and Yip Share Wong, both born in 
Kin Mo Village. Mie Jork’s birth date was given as February 22, 1928. 

From the time Mie Jork was five or six years of age, his identity is weil 
established. 

Leong Lan Gin, who is two and one-half years younger than Yip Mie Jork, 
lived in the Kin Mo Village four houses away from the Yip home until she was 
18 years of age. As a child, she played with Mie Jork and with his younger 
brother Share Wong. They all went to the same school and they visited at 
each other’s homes. She identified pictures of the two boys and of their parents, 
Yip Dock and Wong Shee, and she testified that the boys called Wong Shee 
“mama.” : 


1Yip is the family name; Chinese custom places it first, followed by given names 

“ This section was repealed by the Immigration and Nationality Act of 1952, 8 U. S.C. A. 
§ 1503. 

8 § 1993 as it existed at the time of appellant’s birth read as follows: 

“All children heretofore born or hereafter born out of the limits and jurisdiction of the 
United States, whose fathers were or may be at the time of their birth citizens thereof, are 
declared to be citizens of the United States; but the rights of citizenship shall not descend 
to children whose fathers never resided in the United States.” 

For the provisions as revised, see 8 U. S. C. A. §§ 1409, 1431-1433. 
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Russell Chan, who is approximately four years older than Mie Jork, lived 
in a neighboring village as a child. From 1932 to 1938, he and his mother visited 
with Mie Jork and his mother three or four times a year. 

We. agree that this gap exists in the testimony, but we believe it to be closed 
by the inescapable inferences to be drawn from the surrounding evidence. The 
evidence showed that the American citizen Yip Dock had a son by his wife 
Wong Shee in Kin Mo Village, China, in 1928, and named the boy Mie Jork. 
Five or six years later, a boy of the proper age by the same name was found in 
the Yip home being treated by Wong Shee as her son and represented as such 
by her to others. In the absence of proof to the contrary, we see no reason to 
question the obvious inference that the boy born to Yip Dock in 1928 was the same 
boy later found in Yip Dock’s home and subsequently identified as the petitioner 
in this case. We should not reject this inference on the mere conjecture that a 
substitution of children may have occurred, a conjecture which would require us 
to speculate also that the present effort to acquire citizenship is the culmination 
of twenty years of fraudulent misrepresentation. 

Fay Jean Chew, a distant cousin of Mie Jork, lived in a neighboring village 
as a child and visited at the Yip home in Kin Mo Village two or three times a 
year. During such visits, she played with Mie Jork. 

Yip Share Leung testified that although he is a half-brother of Mie Jork, 
he did not meet him until 1949, when he saw Mie Jork in Macao. His son She 
Mang testified that he and Mie Jork are about the same age and when he visited 
with his mother in Kin Mo Village in 1938 he played with Mie Jork and Share 
Wong. 

Other witnesses testified that they had seen Mie Jork in the Yip home in 
Kin Mo Village and all of the witnesses identified pictures of the Yip family 
and testified that the photographs of appellant Yip Mie Jork were of the same 
person they knew as Yip Mie Jork in Kin Mo Village. 

At the conclusion of the case, the trial judge in a colloquy with counsel 
announced that he was holding for the defendant because petitioner had not 
sustained the burden of proof. Specifically, the court stated that there was a 
gap in the proof of Mie Jork’s identity from the time of his birth until he was 
five or six, which gap left open the possibility that petitioner was actually 
another child who had been substituted in the Yip home for the real Mie Jork. 

The trial judge also indicated doubts of the credibility of several witnesses 
presented in support of the claim. He found it hard to believe that a witness 
who had been a playmate of Mie Jork could remember meeting him when she 
was as young as six years old. He noticed that the witness mistook the gap be- 
tween their ages for five years instead of two and one-half years; and her state- 
ment that she played with this older boy seemed improbable to him, although he 
conceded that things might be different in China in this respect. 

At the oral argument before this court, counsel for the Secretary of State 
frankly admitted that the inconsistencies in testimony were minor and related 
primarily to peripheral matters. We have carefully examined the evidence, and 
we agree with counsel’s characterization of the discrepancies. We find them to 
be the familiar indications of the fallibility of human memory, rather than such 
major flaws as would reveal an attempt at fabrication. See Mar Gong v. Brown- 
ell, 9 Cir., 1954, 209 F. 2d 448. Considering these discrepancies in relation to the 
testimony as a whole, we cannot find in them reason to disbelieve an otherwise 
convincing array of evidence. See Gung You v. Nagle, 9 Cir., 1929, 34 F. 2d 848. 

Counsel for the Secretary of State also admitted that the great bulk of the 
evidence Was uncontradicted and not inherently improbable, but he contended 
that the trial judge in his discretion could nevertheless disregard it. 

A court may reject evidence, but it may not do so arbitrarily. This court has 
on numerous occasions held that the trier of fact need not accept uncontradicted 
testimony when good reasons appear for rejecting it, such as the interest of the 
witness,‘ and improbabilities® and important discrepancies*® in the testimony. 
However, when uncontradicted testimony has been rejected without good reasen, 
we have reversed. E. g., Gung You v. Nagle, supra; Louie Poy Hok v. Nagle, 9 
Cir., 1931, 48 F. 2d 753. 

The trier of fact must not raise his standards for acceptable testimony to the 
point where a special quantum of proof is required of persons claiming citizen- 


Lew Wah Fook v. Brownell, 9 Cir. 1955, 218 F. 2d 924; Flynn ex rel. Yee Suey v. Ward, 
1 Cir. 1939, 104 F. 2d 900. 


5 Lew Wah Fook v. Brownell, supra. 
® Flynn ex rel. Yee Suey v. Ward, supra. 
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ship. Mar Gong v. Brownell, supra. The fear of being imposed upon by the 
fraudulent claims of non-citizens must not be allowed to eclipse our primary 
consideration—the importance of according to each of our true citizens the 
priceless rights and privileges to which his citizenship entitles him. Kwock 
Jan Fat v. White, 1920, 253 U. 8S. 454, 40 S. Ct. 566, 64 S. Ct. 1010. 

Rule 52 (a) of the Federal Rules of Civil Procedure, 28 U. 8. A., precludes 
an appellate court from disturbing findings of fact by a trial court unless they 
are clearly erroneous. In our view, the evidence and the inferences that must 
necessarily be drawn from such evidence clearly show that appellant Yip Mie 
Jork is the son of Yip Dock, an American citizen. We are “left with the 
definite and firm conviction that a mistake has been committed” by the trial 
court and that the findings of fact are clearly erroneous within the meaning of 
Rule 52 (a). United States v. United States Gypsum Co., 1948, 333 U. 8S. 364, 
395, 68 S. Ct. 525, 92 L. Ed. 746. 

The judgment of the district court is reversed, and the district court is hereby 


directed to enter a judgment recognizing the United States citizenship of .Yip 
Mie Jork. 





LOUIE HOY GAY, APPELLANT, v. JOHN FOSTER DULLES, SECRETARY 
OF STATE OF THE UNITED STATES OF AMERICA, APPELLEE. 


No. 15390. 
United States Court of Appeals, Ninth Circuit. 


Sept. 12, 1957. 

LEMMON, Circuit Judge. 

While we cannot agree with Mark Twain that “The government’s work is 
always conspicuous for excellence, solidity, thoroughness, neatness,”* in the in- 
stant case, at least, the Federal power has been exerted with justice and with 
success. 

As is pointed out in an article appearing in the Stanford Law Review of May, 
1955 :? 

“Before 1940, the citizenship claims of persons outside the United States 
were adjudicated by the Immigration Service in exclusion proceedings ; claimants 
might test the validity of the proceedings by means of habeas corpus, but they 
could not get judicial review of the merits of the Service’s decision. In 1940 
Section 503 of the Nationality Act gave a new remedy.” 

That remedy, infra, has been unsuccessfully invoked by the appellant in the 
instant case. 


1, STATEMENT OF THE CASE 


The appellant originally filed his complaint through his alleged father, Louie 
Foo, in the Court below, asking for a declaratory judgment under Section 503 
of the Nationality Act of 1940 (8 U. S. C. A. § 903, Edition of 1942). The com- 
plaint was dismissed on motion. When the case was appealed, this Court re- 
versed, with the comment that the appellant and others had “the right to show by 
amendment or supplemental pleading their authorization of their next friend 
to apply for travel documents and to initiate the litigation or the right to initiate 
it themselves, as they may be advised.” Joong Tung Yeau v. Dulles (Louie Hoy 
Gay v. Dulles), 9 Cir., 1955, 225 F’. 2d 854, 855. 

It is worthy of note that the original complaint was filed on December 22, 
1952, three days before the effective date of the Immigration and Nationality 
Act of June 27, 1952 (8 U. S. C. A. §§ 1101-1503 ; see note, 8 U. S. C. A. page 155 
{1953 Edition]). The later act is much more restrictive. For example, as 
pointed out in the Stanford Law Review article from which we have already 
quoted, if a certain type of alien “is not within the United States, he is pre- 
cluded from having his citizenship determined in a declaratory judgment action. 
Moreover, he is not even eligible to apply for a certificate of identity,” etc.* 
Under the 1940 Act, however, as we shall see, the alien might have instituted 
such an action “regardless of whether he [was] within the United States or 
abroad.” * 

It should be noted that the Act of 1952 contains an elaborate saving clause 
that would specifically make the 1940 Act applicable to the instant case, even 
though the amended complaint was filed long after the effective date of the 
1952 statute. 

In the instant case, the appellant filed an amended complaint on January 24, 
1956, thus following the suggestion of this Court, supra. The amended com- 
plaint contained the requisite allegations for this type of action, and concluded 
in part with the following prayer: 

“(1) That an order [be] directed to the [appellee] to issue and grant 
[appellant] a Certificate of Identity in order that he be eligible to obtain 
transportation to the United States and be temporarily admitted under 


1 Life on the Mississippi, Chapter XXXYV. 

2 Volume 7, Number 3, page 360. 

8I1d., Page 374. 

*See U.S. C. A. § 903, infra, now 8 U. S. C. A. § 1503. 
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bond in the sum of $500.00 for the purpose of prosecuting said claim of 
Citizenship in this court. 

“(2) That a decree be entered herein adjudging said [appellant] to be 
a National and/or Citizen of the United States.” 

The appellee filed an Answer denying most of the allegations of the complaint. 
Oral and documentary evidence was adduced by both parties, and thereafter the 
District Judge rendered an opinion, filed Findings of Fact and Conclusions of 
Law, and on October 4, 1956, handed down a judgment, decreeing that the 
complaint be dismissed. From that judgment the present appeal has been taken. 


2. THE APPLICABLE STATUTE 


Section 503 of the Nationality Act of 1940 (8 U.S. C. A. § 908, 1942 Edition) 
was as follows: 

“$903. Judicial proceedings for declaration of United States nationality 
in event of denial of rights and privileges as national ; certificate of identity 
pending judgment. 

“If any person who claims a right or privilege as a national of the United 
States is denied such right or privilege by any Department or agency, or 
executive oflicial thereof, upon the ground that he is not a national of the 
United States, such person, regardless of whether he is within the United 
States or abroad, may institute an action against the head of such Depart- 
ment or agency in the District Court of the United States for the District of 
Columbia or in the district court of the United States for the district in 
which such person claims a permanent residence for a judgment declaring 
him to be a national of the United States. If such person is outside the 
United States and shall have instituted such an action in court, he may, 
upon submission of a sworn application showing that the claim of national- 
ity presented in such action is made in good faith and has a substantial 
basis, obtain from a diplomatic or consular officer of the United States in the 
foreign country in which he is residing a certificate of identity stating 
that his nationality status is pending before the court, and may be admitted 
to the United States with such certificate upon the condition that he shall 
be subject to deportation in case it shall be decided by the court that he is 
not a national of the United States. Such certificate of identity shall not 
be denied solely on the ground that such person has lost a status previously 
had or acquired as a national of the United States; and from any denial 
of an application for such certificate the applicant shall be entitled to an 
appeal to the Secretary of State, who, if he approves the denial, shall state 
in writing the reasons for his decision. The Secretary of State, with 
approval of the Attorney General, shall prescribe rules and regulations for 
the issuance of certificates of identity as above provided.” 


3. THE LOWER COURT’S FINDINGS HAVE SUPPORT IN THE RECORD 


(a) Foo’s Fictitious Fatherhood 

[1] Louie Foo, hereafter Foo, who gave his age as 72 years and his birthplace 
as Portland, Oregon, testified that in 1907 he was married to Ng Shee in Hong 
Me Village, Toishan, Canton, China, and that the appellant was his son by that 
marriage. He said that he arrived in China in February, 1907, and was married 
the following month. He could not remember the exact month in which he 
returned to the United States, but he did testify that it was some time in 1908, 
and that his son was born on July 5 of that year. 

In 1931 Foo went back to China, and lived in the same house with his son, 
according to his testimony. Between 1908 and 1921, he sent the boy money 
“sometimes * * * hundred, sometime two hundred, sometime five hundred for 
family expense.” 

A second child, a girl, was born to Foo and his wife while he was in China on a 
second visit, from 1921 to 1924, he said, adding that after he returned to the 
United States he continued to send money to his family. Foo has not been back 
in China since 1924, but has been sending money to his family “every other 
month, sometime two or three months, sometimes I haven’t got no money, I can’t 
send any.” 

A letter purporting to be from the appellant to Foo, dated October 5, 1929, 
shows the appellant asking for money from his alleged father. A letter that 
Foo said was from the appellant, dated February 23, 1941, thanks Foo for the 
“$100 you sent me.” 
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Foo testified that he sent $3,000 to his wife to repair his house, and a letter 
that he said was from his wife informed him that his check had been received. 
The alleged letter from his wife was put into evidence, but was not translated. 
It was dated July 26, 1952. 

The witness identified a photograph alleged to be that of the appellant as that 
of his son when the later was 16 or 18 years old. 

A blood test made of the appellant in Hong Kong indicated that his blood type 
was “MN”, while that of Ng Shee, described as his “alleged mother”, was N. 
The doctor’s written conclusion was as follows: 

“Consideration of the above shows that Ng Shee’s blood type is compatible 
with [her?] being the Mother of Louie Hoy Gay. The Father's blood type 
cannot be N.” 

A blood test made of the alleged father, Foo, in Portland, Oregon, showed his 
Type to be “M”. 

Robert W. Schmeer, 84 years old, a member of the Schmeer Agency and former 
vice president of the United States National Bank, both presumably of Port- 
land, testified that he had known Foo for nearly 50 years, and that the latter 
had told him “many times” that he had a wife and boy in China. Elsewhere 
in his testimony, Schmeer testified that Foo “was going over to see his wife 
and sons”. 

Robert C. Kneeland, a certified public accountant, said on the stand that he 
had known Foo for more than 20 years, and had prepared Foo’s income tax 
statements. The witness stated that at least ten years previously Foo had 
spoken of having a son. 

The appellee introduced the Immigration File, Exhibit 14, “solely for the pur- 
pose of impeachment”, according to the District Court’s ruling. Such use of that 
document was proper. In Wong Ken Foon v. Brownell, 9 Cir., 1955, 218 F. 2d 
444, 446, Judge Stephens said: 

“It is legitimate cross-examination to confront a witness with former 
statements and permit or request him to explain. 

“The trial before the District Court was, of course, de novo and not a 
review of the Immigration hearings and the record shows that the court 
considered all of the evidence in that light.” ° 

The Immigration File reveals that on two separate occasions Foo swore that 
he had two sons only, and on one of those occasions he specifically denied having 
any daughters. Let us examine the record meticulously on this point. 

In an “Application for Immigration Visa (Nonquota)’’, dated Hong Kong, No- 
vember 3, 1924, Foo listed two sons as being his only children, as follows: 


“Louis Hoy Kay [sic], male, Hang Mee Vil., Toy Shan, China 
“Louie Hoy Park, ij do.” 


In a statement captioned “Chinese Landed Direct from Steamer on Identifi- 
eation”, given at Seattle, Washington, and dated November 30, 1924, it was 
claimed that he indicated that he had two sons and two daughters, although 
the record is somewhat ambiguous on this point. 

In a sworn statement made December 4, 1924, before Examining Inspector G. 
H. Mangels of the Immigration Service at Seattle, Foo was asked the following 
questions and made the following answers: 

“Q. When you left this country in August 1921 you stated that you had a 
wife and one son in China named Louie Hoy Gay, and at the time of your 
admission here on the 30th of last month you stated that you had another 
son, Louie Hoy Park, 2 years old. Did you ever have any other children 
than these two sons? A. No. 

“Q. The record appears to show that you claimed to have two girls when 
you were examined four days ago. Have you any daughters or did you ever 
have any daughters? A. No. I never mentioned them.” 

Whatever ambiguity there may exist in Foo’s statement captioned “Chinese 
Landed Direct from Steamer Identification’, of November 30, 1924, there is no 
ambiguity in his replies to questions regarding his children which were asked 
of him in Hong Kong on November 8, 1924, and in Seattle on December 4, 1923. On 
those two latter occasions, Foo emphasized that he had no children other than the 
two sons, and in his statement of November 3, 1924, he gave their full names 
and place of residence in China, both sons residing in the same village. Neither 
the Vice Consul in Hong Kong nor the examining inspector at Seattle, or their 


5 See also Lee Dong Sep v. Dulles, 2 Cir. 1955, 220 F 2d 264, 265. 
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respective interpreters, could have “dreamed up” the names, address and the 
sex of these two alleged children. 

But when he was on the witness stand in the Court below and was confronted 
with the foregoing statements about his two sons, said : 

“No, I got one boy, one daughter. I didn’t say that. * * * J ali the time say 
I got one boy and one girl, that is all. Maybe someone make a mistake.” 

In other words, in the language of the day, everybody was out of step except 
Johnny! 

A man might make a mistake regarding the layout of the streets in his village, 
or whether there were one or two mulberry trees in front of his boyhood home; 
but few men are so absent-minded as to forget the sex of their own children! 

Our own careful study of the record and voluminous exhibits has convinced us 
of the justice of the District Judge’s skeptical observation, quoted infra, regarding 
Foo’s testimony. 

In his application for a passport, sworn to before the United States Vice Consul 
at Hong Kong on August 8, 1952, the appellant himself repeatedly stated that he 
was Foo’s son. The District Judge, however, did not believe such evidence, nor 
was he compelled to do so. 

In Ly Shew v. Dulles, 9 Cir., 1954, rehearing and rehearing en banc denied, 
1955, 219 F’. 2d 413, 416, Judge Mathews said: 

“Moon and Ning appeared at the trial and, by their guardian ad litem, Ly 
Shew, introduced evidence some of which tended to show that Ly Shew was 
the father of persons known as Ly Moon and Ly Sue Ning and that Moon 
and Ning were those persons. Some of the evidence so tending was uncon- 
tradicted. However, the District Court, was not required to believe such 
evidence or to accept it as true. [Many cases cited.]” [Emphasis supplied.] 

Our own independent and meticulous study of the record causes us to concur in 
the District Judge’s statement that he could not “base a finding of citizenship 
upon testimony of this quality,” on the question of the appellant’s filiation. 

(b) There Is Rational Basis for the Lower Court’s Finding That the Appellant 
Has Failed to Prove That His Alleged Father Was a Citizen of the United States 
at the Time of the Appellant’s Birth. 

If it be assumed, solely for the sake of argument, that the appellant has 
established his filiation with Foo, we must next advance to the question of 
whether there was substantial basis for the District Court’s finding that the 
appellant has failed to prove by a preponderance of evidence that, at the time 
of the appellant’s birth, Foo himself was a citizen of the United States by birth 
or naturalization. 

The appellant bases his claim to American citizenship upon five documents, 
which will be considered seriatim. 

A. The passport of April 3, 1952 

One of the exhibits in this case is Passport No. 598002, issued to Foo by the 
Department of State of the United States. Dated April 3, 1952, it expired on 
April 2, 1954, and was “not valid for travel in any country except Hong Kong”. 

Conceding, as he must, that “a passport has been held not to be any evidence 
of citizenship”, counsel for the appellant observes that “it seems odd * * * that 
a passport would even be considered for Louie Foo, in view of the position here 
taken by the appellee, i. e. that Louie Foo never did submit evidence of his birth 
in connection with his applications for his two trips to China,” and adds: 

“Would the State Department be so free in issuing a passport unless they 
[sic] believed that Louie Foo was a citizen of the United States as shown 
by the evidence in this case.” 

Neither counsel’s feelings regarding oddity nor the State Department’s “‘free- 
dom” in granting passports are a substitute in this Court for lawful evidence. 
We therefore dismiss Point A without further discussion. 


B. The Oregon “Decree for Registration of Birth” 


Foo was born in 1884. Sixty-one years later, on February 8, 1945, the Cir- 
cuit Court of Multnomah County, Oregon, issued a “Decree for Registration of 
Birth,” finding that Foo was born in Portland, in that County. The appellee 
concedes that this decree is prima facie evidence of birth. The “Abstract of 


® Section 432.280 of the Oregon Revised Statutes (1955 edition) provides: “A certified 
copy of such record [of the court order for the registration of the birth], shall be prima 
facie evidence in all courts and places of the facts stated therein.”’ 
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Supporting Evidence” which is a part of that decree discloses the tenuous basis 
of fact upon which the State court’s ex parte pronouncement was bottomed : 

“Testimony of petitioner supporting allegations of Petition and that he 
is the owner of valuable real estate in Marion and Multnomah Counties in 
Oregon. Testimony of W. W. Banks, a reliable attorney [counsel in the 
instant appeal] to the effect that he has a personal acquaintance with and 
done legal services for petitioner for more than 40 years and that he [sic] 
has been a merchant during all of the time.” 

Foo testified regarding a fire that destroyed his store in 1946, or a year after 
the Oregon court handed down its decree. Some interesting cross-examination 
took place in connection with Foo’s losses in that fire: 

“Q. Mr. Foo, in your testimony about the fire you said you had a trunk 
in the basement and you had a lot of personal belongings there? A. Yes, sir. 

“Q. Or at least you said you had some photographs there. A. Yes. 

“Q. Did you have any other evidence besides these photographs of the 
fact that you were born in this country? A. I got birth certificate, photo- 
graphs, fire burn up in the trunk. 

“Q. Did you have any evidence at all of your being born in this country? 
A. Yes, sir. 

“Q. What was that evidence. A. Some paper, birth certificate, and pho- 
tograph ; all burned. 

“Q. That is the reason it has made it difficult now for you to prove your 
birth; is that right? A. Yes.” 

It seems strange that if in 1946 Foo had a birth certificate in his trunk at the 
time the latter was burned up, he found it necessary the year before the fire 
occurred, to go before the State court and seek a delayed “Decree for Registra- 
tion of Birth”! 

Without further delving into the record, we can say at this point that we 
fully agree with the learned District Judge in his comment upon the “Abstract 
of Supporting Evidence” that forms part of the “Decree for Registration of 
Birth” : 

“This abstract of supporting evidence clearly indicates the unsatisfactory 
basis upon which the order was issued.” 

In Mah Toi v. Brownell, 9 Cir., 1955, 219 F. 2d 642, 644, certiorari denied 1955, 
350 U. S. 823, 76 S. Ct. 49, 100 L. Ed. 735, we used the following language: 

“‘*Prima facie evidence is a minimum quantity. It is that which is 
enough to raise a presumption of fact; or, again, it is that which is suffi- 
cient, when unrebutted, to establish the fact.’ [Case cited.] The evidence 
supporting the superior court order in this particular case was minimal in 
quantity and weight. Neither of the two witnesses heard by the court, tes- 
tifying twenty-two years after the event, was present at the birth or 
competent under California law to make a certificate thereof. 

“Appellant concedes that if the superior court order was not conclusive 
evidence of the fact of appellant’s native birth as a matter of law, its ad- 
mission in evidence did not shift the burden of proving the fact, but merely 
required that substantial evidence rebutting the presumption be presented 
to the court. The final question then is whether there is sufficient evidence 
in the record to sustain the trial court’s finding of fact, it appearing there- 
from that the trial court found the presumption rebutted—at least to the 
extent of evenly balancing the weight of all the credible evidence with no 
preponderance thereof in favor of appellant.” 

No useful purpose will be served to labor the point further. Suffice it to say, 
the dim view taken by the District Court with reference to the decree of the 
Oregon court was warranted by the record, and is a view that we share. 


C. The Certificate of Identity 


The appellant placed into evidence a “certificate of identity” issued by the 
Immigration Official in Charge at Seattle, on November 30, 1924. The appel- 
lant’s brief comments that “This certificate of identity entitled [the appellant] 
to remain in the United States and is a prima facie right of the holder to remain 
in the United States’. Counsel cites three deportation cases in support of his 
position. But the appellee specifically disclaims any “contest at present per- 
taining to the right of Louie Foo to remain in the United States,” but correctly 
observes that “The issue is whether Louie Foo was a citizen of the United States 
at the time of the birth of his alleged son, Louie Hoy Gay”. 
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D. Foo’s Registrations for the Drafts 


Introduced in evidence by the appellant were two registration cards for the 
military draft for each of the World Wars, issued to Louie Foo. One was 
dated September 12, 1918, and the other April 26, 1942. 

While the appellant lists these registrations in his brief, he makes no effort 
to point out in what respect they indicate Foo’s American citizenship. They 
have no evidentiary value whatsoever. 

As was observed by Judge Chase in United States v. Lamothe, 2 Cir., 1945, 
152 F. 2d 340, 342, not cited by counsel, “The grant of power in the Constitution 
to raise and support armed forces is in terms broad enough to include the com- 
pulsory service of aliens therein.” * 


E. Foo’s Voting Registration and His Voting in Multnomah County, Oregon 


An exhibit in this case shows that Foo was registered as a voter in Multnomah 
County, Oregon, from April 11, 1928, to December 21, 1941. 

A statement bv the Registrar of Elections for the same county, dated Febru- 
ary 8, 1956, certifies that Foo voted in the primary election of May 18, 1928, and 
in the general election of November 6, 1928. 

The appellant makes no speciiic comment regarding these two exhibits, but 
does quote from the case of Chin Wing Dong v. Clark, D. C. Wash. 1948, 76 F. 
Supp. 648, 650, 651, which the appellant erroneously attributes to this Court. 

Chin Wing Dong is readily distinguishable on its facts from the instant case. 
There, the petitioner had resided in the United States from the time of his 
admission in 1908 until 1919. Here, the petitioner, born in China, resides in 
the British Crown Colony of Hong Kong. There the petitioner’s father had been 
adjudicated by the United States District Court at San Francisco “to have been 
an American-born citizen of Chinese ancestry’. Here, the American citizenship 
of Foo, the appellant’s father, has never been adjudicated by a Federal court, 
and, as we have seen, has not been established in the instant case. 

But most important of all in Chin Wing Dong, the trial judge, after listening 
to the petitioner's testimony and studying the record; was satisfied that the 
petitioner’s claim was just: 

“IT observed the petitioner carefully during his several examinations on 
different days during the hearing. I observed his manner of testifying, his 
expression, considered the other evidence and exhibits, and from what I 
heard and saw and from the exhibits and records which I examined I am 
satisfied that the substantial preponderance of the evidence again estab- 
lishes that the petitioner is the Chinese-born son of the American-born 
father, Chin Jeung, and that under the facts and the law applicable the 
petitioner is an American citizen.” [Emphasis supplied] (76 F. Supp. at 
page 651.) 

Contrasted with this is the skepticism expressed by two of the triers of fact 
in the instant case—Imogene FE. Ellis, the United States Vice Consul at Hong 
Kong, and the District Judge. The Vice Consul reported : 

“As the documentary evidence was not sufficient to establish satisfactorily 
his identity, Louie Hoy Gay and his mother, Ng Shee, who came as his 
witness, were interrogated at this office on September 30, 1952. It was soon 
evident that these two were not as they claimed to be, for the applicant 
not only contradicted his alleged mother’s testimony, but frequently changed 
his own statements in his confusion. The alleged mother usually altered 
her version of the story to agree with her alleged son when his statements 
were made known to her.” 

After listening to the appellant and his alleged mother, the Vice Consul rec- 
ommended that his passport application be refused. 

No less skeptical was the District Judge: 

“At various times throughout the trial, I expressed my doubts that the 
evidence which was being introduced proved or tended to prove that Louie 
Foo was born in Portland, Oregon, the place where he claims to have been 
born. On matters about which Louie Foo should have been able to testify 
readily, he was vague and contradictory or else he said that he did not 
remember. This was particularly true of testimony concerning his activities 
as a child and details about his parents.” 


™See also United States ex rel. Koopowitz v. Finley, D. C. N. Y. 1917, 245 F. 871, 876; 
United States v. Rumsa. 7 Cir. 1954, 212 F. 2d 927, 936, certiorari denied 1954, 348 U. S 
838, 75 S. Ct. 36, 99 L. Ed. 661. 
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Accordingly, we are unable to say that the Court below erred in finding that 
the appellant “has failed to prove by a preponderance of the evidence that said 
Louie Foo was a citizen of the United States by birth or naturalization.” 


4. CONCLUSION 


Therefore, since we hold that there was substantial evidence to support the 
lower court’s findings that the appellant had failed to prove either that Foo was 
his father or that Foo himself was an American citizen, the judgment is 

Affirmed. 
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AIKO MATSUO, PLAINTIFF, v. JOHN FOSTER DULLES, AS SECRETARY 
OF STATE, DEFENDANT. 


No. 15746. 
United States District Court, S. D. California, Central Division. 


June 22, 1955. 

BYRNE, District Judge. 

Aiko Matsuo seeks a decree declaring her to be a citizen of the United States. 
She alleges that she was born at Los Angeles, California, on January 9, 1924; 
that on or about June 20, 1928, she was taken to Japan by her mother; that 
in November, 1950, she applied at the office of the United States Consul at 
Fukuoka, Japan, for a passport to return to the United States as a citizen 
thereof; that the Consul denied her passport application, and on October 25, 
1951, issued her a Certificate of the Loss of Nationality of the United States, on 
the ground that she had expatriated herself under Section 401 (d), Nationality 
Act of 1940, 8 U. S. C. § 801 (d)- 

The plaintiff asserts jurisdiction pursuant to 8 U. S. C. § 903, Section 503, 
Nationality Act of 1940, 8 U. S. C. A. § 1503, Section 360 (a), Immigration and 
Nationality Act of 1952 and 28 U. S. C. § 2201, Declaratory Relief Statute. 

The contentions of the defendant on this motion to dismiss are: (1) that 
plaintiff’s action will not lie under Section 503 of the Nationality Act of 1940, 
as that act was repealed prior to the commencement of this action, and her 
right to bring the action was not saved by Section 405 (a) of the 1952 Act, 8 
U. 8S. C. A. § 1101 note; (2) that the complaint fails to state a claim upon which 
relief can be granted, under Section 360 (a) of the Immigration and Nationality 
Act of 1952; that plaintiff's action will not lie under 28 U. 8S. C. A. § 2201 because 
of lack of jurisdiction over the person of defendant. 


ACTION UNDER SECTION 503 OF THE 1940 ACT, 8 U. 8. ©. A. SECTION 903 


Section 503 of the 1940 Act was repealed effective December 24, 1952, by 
Section 403 (a) (42) of the 1952 Act. The present action was filed July 24, 
1953. It is plaintiff's position that, although she did not file her action until 
7 months after the repeal of Section 503 of the 1940 Act, her right to bring an 
action under this section was saved by Section 405 (a) of the 1952 Act, note to 
8 U. S. C. A. § 1101, which provides, in part, as follows: “Nothing contained in 
this Act, unless otherwise specifically provided therein, shall be construed to 
affect the validity of any declaration of intention, petition for naturalization, 
certificate of naturalization, certificate of citizenship, warrant of arrest, order 
or warrant of deportation, order of exclusion, or other document or proceeding 
which shall be valid at the time of this Act shall take effect; or to affect any 
prosecution, suit, action, or proceeding, civil or criminal, brought, or any status, 
condition, right in process of acquisition, act, thing, liability, obligation, or 
matter, civil or criminal, done or existing, at the time this Act shall take effect; 
but as to all such prosecutions, suits, actions, proceedings, statutes, [sic] con- 
ditions, rights, acts, things, liabilities, obligations, or matters the statutes or 
parts of statutes repealed by this Act are, unless otherwise specifically provided 
therein, hereby continued in force and effect. * *” 

Plaintiff’s argument is that when she was denied a passport and issued a 
Certificate of Loss of Nationality in 1951, she thereby acquired a “status, condi- 


1“(d) Accepting, or performing the duties of, any office, post, or employment under the 
government of a foreign state or political subdivision thereof for which only nationals of 
such state are eligible’. Now 8 U. S.C. A. § 1481 (a) (4). 
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tion, or right in process of acquisition, particularly the latter; namely, a right 
to a court determination testing the validity of that denial under the law then 
in effect (8 U. S. C. 903).”, and that, “the savings clause of the 1952 Act, in 
language as broad as is imaginable, preserved to her that right.”. On the other 
hand, defendant contends that only substantive rights were preserved by the 
savings clause of the 1952 Act; that the authorization to institute an action 
under Section 503 of the 1940 Act provided a remedy and not a substantive right, 
and therefore terminated upon repeal of that section. 

Prior to 1940, actions for declaratory judgments to establish citizenship could 
be brought against the Secretary of State in the district of the defendant’s resi- 
dence (District of Columbia). Perkins v. Elg, 307 U. S. 325, 59 S. Ct. 884, 83 L. 
Ed. 1320. By the enactment of Section 503 of the 1940 Act, Congress created a 
special statutory remedy to obtain a declaration of nationality. This statutory 
remedy did not require that actions be brought in the district of the defendant’s 
residence, but permitted them to be brought either in the District of Colum- 
bia or in any district in which the plaintiff claimed residence. This special rem- 
edy also included a provision that if the plaintiff was outside the United States 
he might obtain a Certificate of Identity temporarily admitting him to this 
country to prosecute his action. 

Plaintiff does not complain, nor can she, that refusal of her claimed right 
to bring an action under Section 503 would leave her without any remedy; 
she complains only that such refusal would leave her without a full judicial 
remedy in this district. A repealing statute takes away no substantive right 
where it simply changes the tribunal that is to hear a particular case. And this 
is true even though the change of tribunals relegates a plaintiff to an adminis- 
trative rather than a judicial determination of his claim. Hallowell v. Com- 
mons, 239 U. S. 506, 36 S. Ct. 202, 60 L. Ed. 409. Also see United States v. Ju 
Toy, 198 U. S. 253, 25 8S. Ct. 644, 49 L. Ed. 1040. When Congress repealed Sec- 
tion 503, with the enactment of the 1952 Act, it created new and different rem- 
edies. What was lost to the plaintiff on repeal of Section 503 was not a sub- 
stantive right, but a particular remedy. 

The plaintiff argues that even if she had only a remedy and not a substantive 
right under Section 503, it was the intent of Congress in enacting the savings 
clause, Section 405 (a) of the 1952 Act to preserve that remedy. She relies on 
De La Rama 8. 8S. Co. v. U. S., 344 U. S. 386, 73 S. Ct. 381, 385, 97 L. Ed. 422. In 
that case, the petitioner brought suit in admiralty in a Federal District Court 
against the United States to recover under a war risk policy issued under the 
War Risk Insurance Act of 1940, as amended, for the loss of a ship by enemy 
action. The case had not been reached for trial when the War Risk Insurance 
Act was repealed. The Government conceded that liability under the policy was 
not extinguished by repeal of that Act, but contended that by reason of such re- 
peal, the liability could be enforced only in the Court of Claims, and not in the 
District Court. The precise question before the Court was whether, under a gen- 
eral savings statute, not only the liability but also the jurisdiction of the District 
Court survived repeal of the Act. In deciding this question in the affirmative, 
the Court stated: “As the Government fairly points out, to deny petitioner the 
opportunity to enforce its right in admiralty and to send it to the Court of 
Claims instead is to diminish substantially the recoverable amount, since in 
a district court sitting in admiralty interest accrues from the time of filing 
suit * * *, while in the Court of Claims interest does not begin to run until 
the entry of judgment. * * * For the Government to acknowledge the lia- 
bility but to deny the full extent of its enforceability recalls what was said in 
The Western Maid, 257 U. 8. 419, 483, 42 S. Ct. 159, 161, 66 L. Ed. 299: ‘Legal 
obligations that exist but cannot be enforced are ghosts that are seen in the law 
but that are elusive to the grasp.’ 

“The Government rightly points to the difference between the repeal of statutes 
solely jurisdictional in their scope and the repeal of statutes which create rights 
and also prescribe how the rights are to be vindicated. In the latter statutes, 
‘substantive’ and ‘procedural’ are not disparate categories: they are fused com- 
ponents of the expression of a policy. When the very purpose of Congress is to 
take away jurisdiction, of course it does not survive, even as to pending suits, 
unless expressly reserved. Ex parte McCardle, 7 Wall. 506, 19 L. Ed. 264, is the 
historic illustration of such withdrawal of jurisdiction, of which less famous but 
equally clear examples are Hallowell v. Commons, 239 U. S. 506, 36 S. Ct. 202, 
60 L. Ed. 409, and Bruner v. United States, 348 U. S. 112, 72 S. Ct. 674, 581, 96 
L, Ed. 1332. If the aim is to destroy a tribunal or to take away cases from 








586 THE RIGHT TO TRAVEL 


it, there is no basis for finding saving exceptions unless they are made explicit. 
But where the object of Congress was to destroy rights in the future while saving 
those which have accrued, to strike down enforcing provisions that have special 
relation to the accrued right and as such are part and parcel of it, is to mutilate 
that right and hence to defeat rather than further the legislative purpose * * *.” 

Unlike the statute involved in the instant case, the statute repealed in De La 
Rama was, in the words of the De La Rama court, one of those statutes “which 
create rights and also prescribe how the rights are to be vindicated’. In that 
statute the substantive right (the right to recover under the policy) and the 
procedural remedy (action in the District Court) ‘tare fused components of the 
expression of a policy”. The court stated, “Indeed, in this case the liability un- 
der the statute is not wholly saved unless that portion of the statute which gives 
the District Court jurisdiction also survives.” The same general savings statute 
was involved in the De La Rama case as was involved in the Hallowell case, 
supra. The De La Rama court did not question the soundness of the Hallowell 
case; it merely distinguished it. As already noted, it was in the latter, and not 
in the former, that purely procedural remedies such as those in the instant case 
were present. Other cases which involved substantive rights as distinguished 
from procedural remedies were United States v. Menasche, 348 U. S. 528, 75 
8S. Ct. 513 (dealing with the savings clause of the 1952 Immigration and Nation- 
ality Act) and Bertoldi v. Mc Grath, 1949, 86 U. S. App. D. C. 1, 178 F. 2d 977 
(desling with the savings clause of the 1940 Act). 

There is no vested right in procedure which makes it immune to change by 
Congress. Barber v. Yanish, 9 Cir. 1952, 196 F. 2d 53, and cases cited in foot- 
note ; Junso Fujii v. Dulles, D. C. Haw. 1954, 122 F. Supp. 260; Avina v. Brownell, 
D. C. Tex. 1953, 112 Supp. 15; Ng Gwong Dung v. Brownell, D. C. N. Y. 1953, 
112 F. Supp. 678. Section 405 (a) preserved substantive rights and not pro- 
cedural remedies. The repeal of Section 503 deprived this court of jurisdiction 
to make a declaration of nationality in cases filed subsequent to the eeffctive date 
of the repealing statute except as provided in section 360 of the Immigration 
Act of 1952, 8 U.S. C. A. § 15038. 


ACTION UNDER SECTION 360 (A) OF THE 1952 ACT, 8 U. 8. C. A. SECTION 
1503 (A) 


This section reads as follows: “If any person who is within the United 
States claims a right or privilege as a national of the United States and is denied 
such right or privilege by any department or independent agency, or official 
thereof, upon the ground that he is not a national of the United States, such per- 
son may institute an action under the provisions of section 2201 of Title 28, 
against the head of such department or independent agency for a judgment de- 
claring him to be a national of the United States, exvept that no such action may 
be instituted in any case if the issue of such person’s status as a national of the 
United States (1) arose by reason of, or in connection with any exclusion pro- 
ceeding under the provisions of this chapter or any other act, or (2) is in issue in 
any such exclusion proceeding. An action under this subsection may be in- 
stituted only within five years after the final administrative denial of such right 
or privilege and shall be filed in the district court of the United States for the 
district in which such person resides or claims a residence, and jurisdiction over 
such officials in such cases is conferred upon those courts.” 

Plaintiff alleges as a conclusion that the issue of her status as a national 
of the United States did not arise by reason of or in connection with any exclu- 
sion proceeding. Facts pleaded show as a matter of law the contrary to be true. 
To state a claim upon which relief could be granted in an action under Section 
360 (a), it was necessary to allege that the plaintiff had claimed a right or privi- 
lege as a national of the United States and had been denied such right. The 
substance of her allegations respecting a claim of right as a national of the United 
States and denial thereof was that she was excluded from the United States by 
the defendant and his predecessors. She alleged that in 1950, while in Japan, 
she applied for a passport to return to the United States; that her application 
was denied; that a Certificate of Loss of Nationality was issued to her in Octo- 
ber of 1951 on the ground that she had expatriated herself. Such an adminis- 
trative denial of one’s right to enter the United States constitutes an exclusion 
proceeding within the meaning of Section 360 (a). 

There is yet a second reason why Section 360 (a) is not available to the plain- 
tiff. Her claim of a right or privilege and the denial of her claim took place 
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in Japan. The pertinent language of Section 360 (a) reads: “If any person 
who is within the United States claims a right or privilege as a national of the 
United States and is denied such right or privilege * * *”’. The plain lan- 
guage of the statute clearly shows that claim and denial while in the United 
States is a prerequisite to relief under that section. 

Plaintiff has not stated a claim upon which relief can be granted under Sec- 
tion 360 (a), nor can she state such a claim under the facts disclosed in her 
complaint. Avina v. Brownell, supra; Ng Gwong Dung v. Brownell, supra; 
Vasquez v. Brownell, D. C. Tex. 1953, 118 F. Supp. 722. If plaintiff is entitled to 
any relief, the source of such relief is to be found in Section 360 (b) and (c) of 
the Nationality Act of 1952, 8 U. S. C. A. § 1503 (b) and (c). There Congress 
has supplied a specific remedy for persons excluded from the United States 
including a provision that a final administrative determination that such persons 
are not entitled to admission to the United States “shall be subject to review 


by any court of competent jurisdiction in habeas corpus proceedings and not 
otherwise.” 


ACTION UNDER THE DECLARATORY JUDGMENTS ACT, 28 U. S. C. A. § 2201 


“(T]he operation of the Declaratory Judgment Act is procedural only.” Aetna 
Life Ins. Co. v. Haworth, 300 U. S. 227, 240, 57 S. Ct. 461, 463, 81 L. Ed. 617. 
When Congress enacted section 2201, it merely “enlarged the range of remedies 
available in the federal courts but did not extend their jurisdiction.” Skelly 
Oil Co. v. Phillips Petroleum Co., 1950, 339 U. S. 667, 671, 70 S. Ct. 876, 879, 94 
L. Ed. 1194; Southern Pacific Co. v. McAdoo, 9 Cir., 1936, 82 F. 2d 121. Section 
2201 does not confer any jurisdiction on this court independent of 8 U. 8. C. A. 
§ 1503 (a). 

If we were to assume the existence of a grant of jurisdiction to bring an 
action for declaratory relief, other than section 1503 (a), the action could not 
be maintained in this district. The official residence of the Secretary of State is 
in the District of Columbia. Connor v. Miller, 2 Cir., 1949, 178 F. 2d 755; 
Chavez v. McGranery, D. C. Cal., 108 F. Supp. 255. 

The complaint fails to state a claim upon which relief can be granted and 
will be dismissed. However, the dismissal shall not operate as an adjudication 
upon the merits, Rule 41 (b), Fed. Rules Civ. Proe., 28 U. 8. C. A., and the order 
shall so provide. Counsel for defendant is directed to prepare, serve and lodge 
a formal order pursuant to Local Rule 7. 








JAIME CORREIA v. JOHN FOSTER DULLES, SECRETARY OF STATE. 
Civ. A. No. 1693. 
United States District Court, D. Rhode Island. 


July 8, 1955. 

DAY, District Judge. 

The plaintiff, a resident of West Warwick in the State of Rhode Island, 
seeks a judgment under the provisions of Section 2201 of Title 28 U. 8. C. A. 
declaring him to be a national of the United States. 

The evidence presented at the trial. produced no substantial conflict as to the 
material facts. The plaintiff was born in Seekonk in the Commonwealth of 
Massachusetts on August 18, 1926; his parents were Portuguese nationals; his 
father was killed shortly after his birth in an accident and on December 3, 1931, 
his mother being unable to support him and his sister, left the United States 
to live with his maternal grandparents in the Azores; plaint'ff and his sister 
were registered as American citizens in the Azores shortly after their arrival; 
he worked as a farmer in the Azores until he was drafted over his protest into 
the army of Portugal in which he served from April 8, 1947 until his discharge 
on August 5, 1947. 

Plaintiff admitted that several months after his induction and while he was a 
minor he took the oath of allegiance to Portugal with many other members of 
the army but contended that he did so only under compulsion. He was married 
on November 26, 1949 and has one child born of that marriage who is now with 
plaintiff's wife in the Azores. In February, 1951 he applied for a passport to 
return to the United States. His application was disapproved on January 16, 
1952 on the ground that he had expatriated himseif under the provisions of 
Section 401 (c) of the Nationality Act of 1940° by his service in the armed 
forces of Portugal. Subsequently he applied for and was granted a non-quota 
visa and entered the United States on April 23, 1952. In March, 1953 he filed 
a complaint in this Court seeking a declaratory judgment that he was a national 
of the United States and alleging the denial by the American Consul in the 
Azores of his passport application as the basis for the jurisdiction of this Court 
under Section 2201 of Title 28 U. S.C. A. This action was dismissed upon the 
defendant’s motion because of lack of jurisdiction. See Correia v. Dulles, 
D.C. R. I. 1954, 129 F. Supp. 533. 

On April 15, 1954 the plaintiff applied for a passport to travel to the Azores. 
On May 6, 1954 the Department of State by letter advised the plaintiff, no 
additional evidence having been submitted by him (bearing on his alleged ex- 
patriation), that no reason existed for considering its decision of January 16, 
1952 to be incorrect and that “this decision must be considered as governing 
your case”. On May 18, 1954, the instant action was filed. 

In his answer and during the trial the defendant contended that the plaintiff 
is not entitled to the relief he seeks because the plaintiff had expatriated himself 
by his service in the army of Portugal and because he had not exhausted his 
administrative remedies within the Department of State. 

I shall first consider the latter of these two contentions. Section 1503 (a) 
of Title 8 U. 8. C. A. is as follows: “If any person who is within the United States 
claims a right or privilege as a national of the United States and is denied such 
right or privilege by any department or independent agency, or official thereof, 
upon the ground that he is not a national of the United States, such person may 
institute an action under the provisions of section 2201 of Title 28 against the 
head of such department or independent agency for a judgment declaring him to 
be a national of the United States, except that no such action may be instituted 
in any case if the issue of such person’s status as a national of the United States 
(1) arose by reason of, or in connection with any exclusion proceeding under the 


1 Now Immigration and Nationality Act, § 349 (a) (2,3),8 U. S.C. A. § 1481 (a) (2,3). 
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provisions of this chapter or any other act, or (2) is in issue in any such exclusion 
proceeding * * *”, 

In the present case it is clear that a right or privilege of the plaintiff as a 
national of the United States was denied to him on the ground that he was not 
a national of the United States while he was within the United States. The 
denial of his application for a passport to the Azores, as a citizen, on May 6, 
1954 was upon the ground that he was not a national. In my judgment that 
action was sufficient to entitle the plaintiff to file this action under Section 2201 
of Title 28. Quong Ngeung v. Dulles, D. C. 8. D. N. Y. 1953, 117 F. Supp. 498. 
The fact that the plaintiff did not elect in 1952 to contest the validity of the 
ruling of the American Consul should not in my opinion deprive him of resort 
to this Court for relief when his later application for a passport while in the 
United States was denied by the Department of State upon the ground that he 
was not a national. 

The other contention urged by the defendant is that the plaintiff expatriated 
himself by serving in the military forces of Portugal. In Perkins v. Elg, 307 U. 8. 
325, at page 334, 59 S. Ct. 884, at page 889, 83 L. Ed. 1320, expatriation has been 
clearly defined in the following language: “Expatriation is the voluntary re- 
nunciation or abandonment of nationality and allegiance’”’. 

The record in this case is wholly devoid of any evidence which would warrant 
any reasonable inference that plaintiff's entry into said armed forces was volun- 
tary. It is conceded that he was conscripted and his contention that his induc- 
tion was over his protests is uncontradicted. ‘Conscription into the Army of a 
foreign government of one holding dual citizenship is sufficient to establish prima 
facie that his entry and service were involuntary”. Lehmann v. Acheson, 3 Cir., 
1953, 206 F. 2d 592, 594. It is well settled that expatriation under Section 401 (c) 
of the Nationality Act of 1940 by reason of service in the military service of a 
foreign government is limited to those cases in which it may fairly be said that 
such military service was voluntary. Lehmann v. Acheson, supra; Dos Reis ex 
rel. Camara v. Nicolls, 1 Cir., 1947, 161 F. 2d 860; Podea v. Acheson, 2 Cir., 1950, 
179 F. 2d 306; Pandolfo v. Acheson, 2 Cir., 1953, 202 F. 2d 38. 

The action of the plaintiff in taking an oath of allegiance to Portugal as a 
member of its armed forces did not effect his expatriation. He was then stilla 
minor. It has long been settled that a citizen by birth who has not yet attained 
his majority cannot expatriate himself by taking an oath of allegiance to a foreign 
state. Perri v. Dulles, 3 Cir., 1953, 206 F. 2d 586; United States ex rel. Baglivo v. 
Day, D. C. 8. D. N. Y. 1928, 28 F. 2d 44. 

Plaintiff acquired his citizenship by birth. It is well settled that a heavy 
burden of proof rests upon him who seeks to deprive a person of the status of the 
plaintiff of that birth right. The proof requisite to bring about a loss of citizen- 
ship must be clear and unequivocal. Schneiderman vy. United States, 320 U. 8S. 
118, 63 S. Ct. 1333, 87 L. Ed. 1796. As the United States Supreme Court stated in 
Perkins v. Elg, supra, 307 U. S. at page 337, 59 S. Ct. at page 891, “Rights of 
citizenship are not to be destroyed by an ambiguity”. 

The defendant has failed completely to establish that the plaintiff’s service in 
the army of Portugal was not involuntary and that he voluntarily renounced and 
abandoned his nationality and allegiance to the United States. Considering all 
of the evidence in this case, in my opinion it would be a grave injustice to deprive 
the plaintiff of his status of citizen and to reduce him to that of alien. He is 
clearly entitled to the relief which he seeks. Judgment shall be entered declaring 
that the plaintiff, Jaime Correia, is a national of the United States. 








WONG DICK WING, BY WONG DICK SING, HIS BROTHER AND NEXT 
FRIEND, PLAINTIFF, v. JOHN FOSTER DULLES, SECRETARY OF STATE 
OF THE UNITED STATES, DEFENDANT. 


United States District Court, S. D. New York. 


Jan. 3, 1956. 

CASHIN, District Judge. 

This is an action by Wong Dick Wing, pursuant to Section 503 of the Nation- 
ality Act of 1940 (repealed December 24, 1952, now 8 U. S. C. A. § 1503) against 
John Foster Dulles, as Secretary of State of the United States, for a declaratory 
judgment of citizenship by virtue of Section 1993 of the Revised Statutes, 8 
U. 8. C. A. §§ 1431-1433. 

Plaintiff claims that the American Consul General at Hong Kong refused to 
issue a passport to the plaintiff and refused to recognize him as a national and 
citizen of the United States. 

On the trial of this action the defendant moved to dismiss the complaint on the 
ground that the Court lacked jurisdiction in that the complaint was filed prior to 
any decision by the Consul General at Hong Kong. 


FINDINGS OF FACT 


1. The plaintiff first informed the American Consul General at Hong Kong 
of his intention to apply for travel documents as an American citizen, in January 
1951. On August 7, 1951, plaintiff formally applied, by a sworn affidavit, to the 
Consulate at Hong Kong. 

2. This action was commenced on December 19, 1952. The plaintiff's passport 
application was denied on or about July 28, 1953. The Consular file contains no 
adequate explanation for the length of time it took for the Consul to rule on the 
plaintiff’s application. 

3. The plaintiff was born in China, the son of Wong Shoon Chock (deceased), 
whom the defendant concedes was a citizen of the United States. 


CONCLUSIONS OF LAW 


I. The Court has jurisdiction of this action, and the defendant's motion is de- 
nied. 


II. The plaintiff is a citizen and national of the United States. 


JURISDICTION. 


Defendant’s contention that the Consul’s delay in acting on plaintiff's passport 
application was occasioned by plaintiff’s failure to produce his mother is not 
sufficiently sustained by the Consular file. From August 7, 1951 until July 16, 
1952, an examination of the Consular file shows no action whatsoever on the part 
of the Consulate Office with respect to the plaintiff’s application. It is the opinion 
of the Court that such non-action constituted, for all practical purposes, a refusal 
to recognize this plaintiff as a national. Chin Chuck Ming v. Dulles, 9 Cir., 1955, 
225 F. 2d 849. 

MERITS. 


The plaintiff’s case consisted of his own testimony and that of his brother and 
his nephew. All this testimony was to the effect that the plaintiff was the son 
of Wong Shoon Chock, who the Government conceded was a citizen of the United 
States. The Government’s case consisted entirely of the cross-examination of 
these witnesses for the purpose of destroying their credibility. Defendant’s 
efforts in this regard were wholly unsuccessful. 

Only if the Court were to adopt an altogether different measure of proof with 
respect to this case than is used in the ordinary civil case, could the defendant 
prevail. This Court has no intention of doing so. See Kwock Jan Fat v. White, 
253 U. S. 454, 464, 40 S. Ct. 566, 64 L. Ed. 1010; Lee Wing Hong v. Dulles, 7 Cir., 
1954, 214 FP. 2d 753. 
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SOO HOO DOO WING, BY HIS NEXT FRIEND, SOO HOO DOO CHUEY, 
ALSO KNOWN AS DAVID SEETO v. JOHN FOSTER DULLES, SECRE- 
TARY OF STATE OF THE UNITED STATES. 


Civ. A. No. 4181. 
United States District Court, D. Connecticut. 
Nov. 2, 1956. 


J. JOSEPH SMITH, Chief Judge. 

This is an action brought December 18, 1952 for a declaration of United 
States citizenship, on behalf of Soo Hoo Doo Wing, a Chinese born male, claimed 
to be the son of Soo Hoo Ung and his second wife, Wong Shee. The action is 
brought by his claimed half-brother, Soo Hoo Doo Chuey, also known as David 
Seeto, admittedly a citizen son of Soo Hoo Ung, a native born American. Ap- 
plication for travel documents had been made to the American Consul at Hong 
Kong on January 21, 1951, hearing was held August 3, 1951 at which Doo Wing 
and his mother Wong Shee testified. The Consul General by letter on October 
14, 1952 informed Senator Benton that his office had concluded that Soo Hoo Doo 
Wing had failed to identify himself as the son of Soo Hoo Ung. He therefore 
recommended that passport not be issued. After review of the file, the Director 
of the Passport Office on March 19, 1953 wrote Senator Purtell that since the 
identity of the applicant had not been established by clear and convincing proof, 
passport could not be authorized. On December 17, 1954 the Consulate General 
in Hong Kong was notified that the passport application of August 3, 1951 was 
disapproved for failure to establish identity. 

The first question is whether the plaintiff has established that there was a 
denial of nationality prior to the bringing of this action December 18, 1952, for 
such a showing is a jurisdictional requirement. The Consul General had de- 
clined to issue the passport for lack of proof of identity. Thereafter the Pass- 
port Division did call for and review the files of Soo Hoo Doo Chuey and two 
brothers and of their father, but decided that the proof of identity was not 
clear and convincing. There was evidence in the files reviewed of Soo Hoo Ung’s 
second marriage, to Wong Shee, and of the existence of a fourth brother named 
Soo Hoo Doo Wing. Lack of family photographs and documents and a greater 
quantum of proof than provided, coupled with some slight discrepancies in peti- 
tioner’s recollection from those of his brother Doo Chuey led the Passport Office 
to concur in the decision of the Consul General. In view of the length of time 
already elapsed between the application and the Consul General’s decision, his 
refusal of the travel documentation, based on lack of proof of identity, is a de- 
nial of nationality even though a possibility of reversal might exist on adminis- 
trative review. The denial of documents took place before the bringing of suit. 
We may therefore reach the merits. 

In the absence of proof of a conspiracy going back more than 20 years, the 
evidence in this case is quite convincing that Soo Hoo Ung, an American citizen, 
married a second wife, Wong Shee, in China in 1932 and that a son, Soo Hoo 
Doo Wing was born of this union, an American citizen. There is more question 
as to the identity of the plaintiff here with the Chinese born American citizen son 
of Ung and Wong Shee, in view of the long periods of invasion, civil war and 
high death rates in the areas in which Doo Wing is supposed to have lived. 
The documentary evidence of schooling is not great. The testimony of the 
claimed half-brother Dan Yuen was anything but clear and convincing. The 
ease for plaintiff's identity rests primarily therefore on Soo Hoo Doo Chuey’s 
(David Seeto’s) testimony and on the statements of the plaintiff and the pur- 
ported Wong Shee to the Consulate. In any other context the discrepancies in 
the testimony would seem minor and probably explainable by ordinary defects 
of recollection. 

The Court is of course handicapped by inability to cbserve Doo Wing and his 
mother on the stand. Doo Chuey did testify and give an impression of sincere 
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belief in Doo Wing’s identity as his half brother, although his attitude was 
rather belligerent, as had been his letters to the officials involved. The docu- 
mentary proof of schooling submitted by Doo Wing, together with his testimony 
and that of Wong Shee might have been sufficient to sway the officials had it not 
been for the constant attempts by Doo Chuey to exert political pressure on the 
department. 

This Court feels that on the whole record before it, it must find that Doo 
Wing is the half brother of Doo Chuey and the son of Soo Hoo Ung and that he 
is therefore a citizen of the United States. It is so found. 


CONCLUSIONS OF LAW 


1. The Court has jurisdiction of the parties and subject matter of the action 

2. Refusal of travel documents by the Consul General, based on lack of suffi- 
cient proof of identity, is a denial of American nationality. 

3. Soo Hoo Doo Wing’s identity is sufficiently established for a declaration of 
American nationality. 


Form of judgment may be submitted forthwith by counsel for the plaintiff. 








WONG YOKE SING, # 4 BOWRING ST., KOWLOON, HONG KONG, BY HIS 
NEXT FRIEND, WONG KIM SING, 31-20 30TH AVENUE, LONG ISLAND 
CITY, NEW YORK, PLAINTIFF, v. JOHN FOSTER DULLES, SECRE- 
TARY OF STATE OF THE UNITED STATES, DEFENDANT. 


Civ. A. No. 12408. 
United States District Court, E. D. New York. 


May 22, 1957. 

BYERS, District Judge. 

The piaint ff Wong Yoke Sing by his alleged brother Wong Kim Sing, seeks a 
declaratory judgment that shall, (a) designate him to be a United States citizen 
pursuant to Section 1993 of the Revised Statutes;* (b) direct the defendant 
to issue to him a passport or ‘other travel document to enable him to travel from 
Hong Kong to the United States ;” and (c) further relief. 

For convenience, the plaintiff will be referred to as Yoke, and his brother as 
Kim. 

The complaint, reciting that it is on behalf of a man born in China who is 
unable to leave that country, was filed January 25, 1952; the cause was twice 
marked off the calendar and for the second time it was restored by order of July 
3, 1956. A motion to dismiss was denied by Judge Galston on October 28, 1954 in 
a decision which held that the complaint was legally sufficient as a matter of 
pleading, and that the issues raised required determination as the result of 
trial. 

In October of 1953 a motion to direct the defendant to issue to Yoke a cer- 
tificate of identity to enable him to come to this country to prosecute this cause 
was denied by an order which recited that it was without prejudice to a renewal 
in accordance with these provisions : 

“The plaintiffs are given ninety days to obtain a blood test of the alleged 
mother during which time the defendant is directed to render all possible 
assistance, and it is further 

“Ordered, that within thirty days thereafter, the defendant is directed to 
allow or deny the issuance of a Certificate of Identity, in writing, with his 
reasons therefor. Any further motion will be determined on the entire 
record.” 

The legal effect of the last paragraph above quoted has not been presented for 
decision herein, and is therefore not discussed. See however, 

Dulles v. Lee Gnan Lung, 9 Cir., 212 F. 2d 73; 

Eng v. Acheson, D. C., 108 F. Supp. 682 ; 

Wong Fon Haw v. Dulles, D. C., 114 F. Supp, 906. 

The blood test aspect of the case requires brief discussion. 
plaintiff’s counsel made this observation : 

“The mother had been blood typed in July, 1952, and the application before 
Judge Bruchhausen was sometime during the summer of 1955 * * * I think 
that the defendant, the State Department, was even unaware that its own 
files did contain such a report of blood typing.” 

Inquiry was addressed to both attorneys by the court subsequent to the trial, 
because the record did not disclose any facts in amplification of the quoted state- 
ment. 

The inquiry developed from both counsel that under date of March 5, 1954 the 
Director of the Passport Office of the Department of State advised plaintiff's 
counsel in material part as follows: 

“By despatch dated October 15, 1953 the Consulate General at Hong Kong 
reported that the applicant and his mother had Group O, Type M blood. 
The Department has not as yet been notified of the blood group and type of 
the alleged brother in this country, Wong Kim Sing. 


In his opening, 


1Now 8 U.S.C. A. § 1431. 
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“In addition, the Consulate General notified this office by cable dated 
December 4, 1953 that it had learned that your client actually is a Ma family 
man and is not a member of the Wong family. 

“In view of this serious implication of fraud, the Department has ordered 
that a full investigation be conducted and reports submitted as expeditiously 
as possible. A decision concerning the issue of a certificate of identity will 
be deferred until the Department has had an opportunity to evaluate the 
reports received.” 

It is assumed that the court may accept the foregoing in view of the written 
statement of plaintiff's counsel dated May 14, 1957 in reply to the court’s inquiry, 
as follows: 

“On June 17, 1954, the attorney for the defendant submitted a motion to 
this Court for Re-argument, and attached to said Motion a letter of the de- 
fendant, dated March 5, 1954. The original letter was addressed to the 
undersigned, and I am enclosing it, with the request that it be returned 
when it has served its purpose. As to the information being a part of the 
record, I presume that all moving papers, such as the Motion for Re-argu- 
ment, are a part of the record before this Court.” 

It is assumed therefore that compatibility between the blood of the applicant 
and his alleged mother has been shown. This, however, does not establish the 
affirmative of the proposition that Yoke is indeed the applicant, or that he is the 
son of his alleged father. 

The weight to be given to blood tests is discussed in the third edition of Wig- 
more, § 165 (a), from which the following is quoted : 

“* * * In other words, the blood-composition of a child may be some evi- 
dence as to the child’s paternity. But thus far this trait (in the present 
state of scientific discovery as generally accepted) can be used on/y nega- 
tively, i. e., to evidence that a particular man P is not the father of a par- 
ticular child C. * * * thus (a) In a special case it may be possible by the 
test to disprove the alleged paternity of a particular person. (b) Innocase 
will it be possible to prove by the test the paternity, of a particular person. 
(c) Whether the special case of (a) will be available for such disproof de- 
pends on the probabilities of that case occurring ; the chances of its occurring 
vary from 1 in 2 and 1 in 17.” 

The complaint alleges Yoke’s birth October 29, 1921 at Hoi Ping, Canton, China, 
and his residence in Hong Kong; that his father “was a native and citizen of the 
United States, having been born on September 23, 1881 at Seattle, Washington.” 

It may be here observed that no legal evidence was offered in support of this 
allegation which is fundamental to the plaintiff's cause. Since the defendant 
does not rely upon a deficiency in proof in that connection, the subject will not 
be discussed, and decision will proceed on the theory that the quoted allegation is 
to be accepted as true for the purposes of this case. 

The complaint continues by alleging Yoke’s derivative citizenship; that he had 
lived continuously in China since his birth, and has made several unsuccessful 
attempts to come to this country, etc. That on February 23, 1951 he submitted 
affidavits to the American Consulate at Hong Kong, “and applied at said con- 
sulate for a United States passport or other travel document in order to proceed 
to this country ;” that his application was denied “on the ground that plaint'ff 
had failed to establish his American citizenship” and for this denial of his con- 
stitutional rights he seeks judgment as above stated. It will appear below that 
the application was denied, but not for the failure so alleged. 

The answer contains only denials, and pleads as a defense that the court is 
without jurisdiction; as to this, the order of October 24, 1954 is thought not to 
be dispositive except as to the sufficiency of the complaint as a pleading. 

The plaintiff called three witnesses who were cross-examined at length, and 
the defendant’s case consisted in part of documents, duly certified under the Seal 
of the State Department, comprising records from the office of the Consulate 
General in Hong Kong. These were received over the plaintiffs’ objections. It is 
thought that these records are admissible, since they were received in part for 
purposes of cross-examination, within the case of Lee Dong Sep v. Dulles, 2 Cir., 
220 F.. 2d 264. 

Since the complaint challenges the action of the United States Consul, if these 
records were not to be consulted, the court would be without information as to 
the basis upon which the plaintiff litigates this cause. While it is true that the 
officials who made the entries are not available for cross-examination, the objec- 
tion is deemed to go to the weight of the evidence rather than to its admissibility. 
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The record as a whole indicates that the controversy is rather a narrow one, 
namely whether the person designated as Yoke is indeed the individual that he 
asserts himself to be; in other words, it may be assumed that there was such a 
person as Wong Pok Haw who was born in the United States, and that he had 
two sons, Wong Kim Sing and Wong Yoke Sing, both of whom were born in 
China ; and that the former has resided in this country for a number of years and 
was permitted to enter the United States as the son of a native born person; this 
means that the only question involved in the action of the United States Consul in 
Hong Kong, is the refusal to issue a passport because the applicant was not shown 
to have been in fact Wong Yoke Sing. 

The necessity for the exercise of the most careful scrutiny on the part of con- 
Sular officials in cases involving what may prove to be synthetic citizenship, ap- 
pears from a letter appearing in Exhibit K (rendered available by consent of 
Yoke), which has to do with an entirely different applicant and therefore is of 
no evidentiary value concerning this plaintiff; however, it convincingly reveals 
the exacting and important nature of the duties which confront the consular 
agents in dealing with such applications: 

“My dear younger brother Kin Cheng: 

“Received your letter dated February 26 and immediately wrote two letters 
for you to use as evidence in the future. At the same time you must try to 
find some old envelopes bearing the dates as the two mentioned before. If 
any one wants to buy a citizenship paper for a 16 years old, tell him/her 
that one can have it for U. 8S. $2,500.—The person is responsible for all ex- 
penses in Hong Kong and the ship charges. All expenses paid out in the 
U.S. A. should be charged to my account. It is hoped that in a short period 
of time there will be some one in our village, especially of the same Bo 
who wants to buy the paper. Then it would be more advisable to sell the 
paper to him/her, since he/she is very familiar with the conditions of the 
personal affairs and of the physical condition of the. village, and would 
understand easily the testimony. If necessary and if it is not possible for 
you to get a suitable person to buy the paper, sacrifice the paper by finding 
a male of the same age to be photographed together with our family. The 
family photo should be presented to the consul as evidence. According to 
this citizenship paper, the holder of it must be here in the States not later 
than the end of December next year. It will be invalid and void, when it 
expires. The preparation of the testimony is expected to be completed very 
soon. I shall let you know whether it will be sent back to you through 
somebody or by mail. Greetings.” 

The complained of action is stated in the opinion of the consular officer dated 
May 8, 1951 and is summarized in the final paragraph as follows: 

“In view of the discrepancies and suspicious circumstances set forth 
above, it was determined that there was substantial reason to suspect that 
the applicant’s claim was fraudulent and he was refused all documentation 
for travel to the United States. He was informed of the Consulate General’s 
decision in a letter dated May 11, 1951.” 

The opening paragraph of the said opinion reads as follows: 

“It is believed that the applicant has neither fully and correctly set forth 
all the facts and circumstances of his case nor satisfactorily established his 
identity as the son of an American citizen.” 

The plaintiff's attorney urges that this opinion is inadmissible, but as here- 
tofore stated, no other method is open to the court to ascertain what the decision 
was of which the plaintiff complains, and how it was arrived at; thus it clearly 
appears that since the applicant had not established his identity as Wong Yoke 
Sing, the Consul refused to accredit him as that person. 

The contention of the Government is that the administrative finding of lack 
of identity on the part of the applicant is not the same thing as a denial of 
his right or privilege as a national of the United States “* * * upon the ground 
that he is not a national of the United States * * *.” There are decisions to the 
contrary, namely, Wong Fon Haw y. Dulles, D. C., 125 F. Supp. 658; Jew Jock 
Koon v. Dulles, D. C., 189 F. Supp. 205; Soo Hoo Doo Wing vy. Dulles, D. C., 147 
F. Supp. 862. 

These cases stand for the proposition as stated in the first (125 F. Supp. at 
page 659) : 

“* * * it is sheer sophistry to insist that the remedy resorted to in this 
case is not available to plaintiff because denial of his application by defend- 
ant was not, as the statute requires, ‘upon the ground that he is not a national 
of the United States,’ but rather because plaintiff had not established his 
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identity. Indeed, plaintiff’s identity and his citizenship were synonymous 
for purposes of his application in this case: to admit one is to concede the 
other ; to deny one is to dispute both.” 

With all deference, I venture to believe that there is a clear distinction between 
a ruling which holds that an applicant has not shown himself to be the person 
that he asserts himself to be, and one which says that even if identity has been 
established the applicant’s legal status is deficient. It must be owned that the 
immediate result is the same in both cases, but the paths to that result are 
quite different. 

I may go to a bank on which a check is drawn and assert that I am the payee 
therein named, but if the teller is not satisfied of my identity, he may refuse 
payment without inquiring into the validity of the check; I may present a sec- 
ond one drawn by another person, and the teller may decline payment on the 
ground that the latter is spurious. The result in both cases is a failure to receive 
money, but the reasons are essentially different. 

I submit that as applied to this case, it is to be assumed that the true Wong 
Yoke Sing would not be denied a passport or certificate of identity, but that an 
impostor falsely representing himself to be Wong Yoke Sing would properly 
be refused. 

To pursue the analogy above suggested further : I might return to the bank on 
the following day with sufficient evidence of identity to enable me to cash the 
first check; and so it is with the veritable Yoke, since there is nothing in these 
records to indicate that by consular action he has been foreclosed of the right 
to establish his true identity ; if he does that, there will be no oceasion for him 
to seek relief in court. 

The function of the court in this case in the present state of the law is not 
clearly defined, as may be recognized from a reading of an article which appears 
in the April edition of the American Bar Association Journal entitled, “Do 
Citizens Have a Right to Travel”; therein reference is made to cases in which 
the courts have discussed the extent to which the administrative action involved 
in the refusal of a passport is properly the subject of judicial review. 

Reference is made to the legislation pending in Congress embraced in H. R. 
9991 and H. R.11582. The article contains this language: 

“It has been generally assumed that the granting or denial of a passport 
was outside the scope of the Administrative Procedure Act because of the 
discretionary feature of this function of the Secretary of State.” 

Since it has already been decided that the present complaint is adequate to 
clothe the court with the power of adjudication, it will be seen that a feasible 
approach is to consult the provisions of the Administrative Procedure Act, 5 
U. S. C. A. § 1001 et seq., without deciding that they are controlling but in the 
belief that they probably suggest a reasonable test to apply to the proceedings 
here involved. 

In other words, if the Act were indeed to apply to this case, the outcome 
would not thereby be affected. 

Nothing has been discovered in the course of such an analysis to indicate that 
the action of the Consul was arbitrary, capricious, or without reason; it was 
based upon the oral examinations that he conducted and the affidavits sub- 
mitted to him on behalf of the applicant. The alleged mother of Yoke appeared 
and was questioned, and the opinion above referred to lists the deficiencies 
which taken together, led to the conclusion that the applicant had not estab- 
lished his identity “as the son of an American citizen.” This is understood by 
the court to mean that he had not established his identity as Wong Yoke Sing. 

All of the affidavits and transcripts of interviews at the office of the Consul 
have been examined, with the result that it cannot be said that the conclusion 
announced is so unsupported by testimony that the action of the Consul was 
arbitrary or capricious or lacking in substantial basis. 

Exhibits K and L contain supplemental data seemingly brought to light as 
the result of a departmental reconsideration of the entire matter: that data 
conceivably might have brought about a change in view on the part of the 
Consul, but such was not the result. 

One significant development is the fact that this applicant originally applied 
for a passport on February 23, 1951 and gave his name as Wong Yoke Sing. 

He was then about 30 years of age and stated the name of his father to be 
Wong Pok Haw and his mother Go (Gow) Shee. 

It clearly appears that the applicant’s name is Wong Gim Fan, but whether 
his true name by birth was Wong Yoke Sing is the real problem which was 
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presented to the Consul; he was informed by a relative who later recanted the 
statement that Wong Gim Fan used the name Wong Yoke Sing only to make 
the application for his passport “and that he obtained a Hong Kong Identity 
Card in that name to corroborate his ‘paper’ identity, Wong Yoke Sing.” 

This aspect of the case requires separate colument. When the applicant was 
confronted with that statement, he asserted that Wong Gim Fan is his marriage 
name, and the date of his marriage is July 18, 1946. It appears however that 
in 1941 a bank draft dated February 17, 1941 that was made out to Wong Gim 
Fan belonged to him; also in the same year a graduation certificate from the 
Chee Yung Middle School, Hong Kong, was made out in the name of Wong Gim 
Fan. Both of these documents antedated his marriage by five years. He was 
thus discredited as a witness on this essential question, and the Consul was 
justified in so concluding. 

The testimony taken in court of the witnesses named does not present any 
facts which tend to discredit the action of the Consul. 

Bearing in mind the narrow question which has been discussed, it will be 
found that the testimony of these witnesses does not purport to establish that 
on February 23, 1951 when the applicant applied for his passport, he was accom- 
panied by his brother, Wong Kim Sing, since the latter terminated his second 
visit to China in the month of June, 1950, some eight months before Yoke made 
his application. 

Another witness, Get, the alleged son of Kim, was born in China in 1931 and 
when about 16 or 17 left his native village and went to Hong Kong in either 
1946 or 1947 and remained in that city for five or six years; he says that he 
lived with his uncle Yoke at an address given; however, it does not appear that 
he accompanied Yoke to the office of the Consulate at the time of the said appli- 
cation for a passport. Therefore a convenient opportunity for identification of 
the applicant was not availed of, although Get did not leave Hong Kong until 
1952. 

The remaining witness, Wong Yoke Fond, has been in this country since 1917, 
his most recent visit to China having been in 1933, and therefore he knows 
nothing about what took place in the office of the Consul of the United States 
in 1951. His own testimony was rendered suspect by developments not requiring 
recital herein. 

The recantation of the affidavits of June 18 and 25, 1954, respectively, made 
to the Consul concerning the real identity of the applicant, is in itself one of 
the suspicious aspects of this case. There can be no doubt that Kim brought this 
about by his own letters addressed to those persons in which he urged them to 
keep away from the Consul’s office and to refuse to come to this country to testi- 
fy as witnesses in this proceeding; his explanation for what amounted to tamp- 
ering with witnesses as contained in the trial minutes was unconvincing and, 
coupled with other aspects of his testimony, tended to discredit him as a witness. 

The record as a whole fails to disclose that the action of the Consul in Hong 
Kong should be set aside, and the defendant ordered to issue a passport or certifi- 
cate of idenity to the applicant, even if there were warrant for such action which 
I seriously doubt as a matter of law. 

It is assumed (to repeat) that there is such a person as Yoke and he is the 
brother of Wong Kim Sing; that his father (without proof or convincing evi- 
dence to that effect) is deemed to have been born in the United States; but the 
plaintiff has not sustained his burden of proof to demonstrate that the applicant 
with whom the United States Consul had to deal in 1951, was actually Yoke. 

The result is that judgment is ordered for the defendant, to be settled on notice. 








LEE WING GET, AS FATHER AND NEXT FRIEND OF LEE SIK QUEN 
AND LEE SUEY NGOR, BOTH MINORS, AND LEE SIK QUEN AND LEE 
SUEY NGOR, PLAINTIFFS, v. JOHN FOSTER DULLES, AS SECRETARY 
OF STATE OF THE UNITED STATES, DEFENDANT. 


Civ. No. 12564. 
United States District Court, E.D. New York. July 11, 1957. 


BRUCHHAUSEN, District Judge. 

This action for declaratory judgments was commenced by Lee Wing Get as 
alleged father and next friend of Lee Sik Quen (male) and Lee Suey Ngor 
(female), pursuant to the provisions of Section 503 of the Nationality Act of 
1940 (8 U. S. C. A. § 903), now repealed, and substantially included in Section 
360 of the Immigration and Nationality Act of 1952 (8 U. S. C. A. § 1503). 

The young man applied to the American Consul in Canton, China, in 1948 
for a document attesting that he was a foreign born son of an American citizen, 
pursuant to Revised Statutes, Section 1993 (2 Stat. 153), which was in effect 
until May 24, 1934, 8 U.S. C. A. § 1401 (a) (3), and provided : 

“All children heretofore born or hereafter born out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be citizens of the United 
States; but the rights of citizenship shall not descend to children whose 
fathers never resided in the United States.” 

Subsequently, the young lady joined her alleged brother in his application, 
and applied to the American Consul, then in Hong Kong, for a similar travel 
document. 

After it was determined by the Consul, on May 21, 1951, that the said children 
could not establish their identity under the said statute, this action was com- 
menced on their behalf, and by them individually, on April 4, 1952, and they 
were admitted at the Port of New York, under bond, on May 19, 1952, for the 
purpose of testifying in this case. 

The decision of Judge Westover in Mar Gong v. McGranery, D. C. S. D. Cal., 
109 F. Supp. 821, is informative as to the pattern of Chinese immigration cases, 
while the decision of Judge Goodman in Ly Shew v. Acheson, D. C. N. D. Cal., 
110 F. Supp. 50, records the difficulties encountered in trying such cases. Yet, 
oddly enough, the determinations of both of these learned judges, sitting in Cali- 
fornia and having considerable experience with this subject, were reversed. See 
Mar Gong v. Brownell, 9 Cir., 209 F. 2d 448; Ly Shew v. Dulles, 9 Cir., 219 F. 2d 
413. 

The plaintiffs’ witnesses resembled a family unit. There were no outsiders. 

There is little doubt that the three older brothers, Lee Gam Foon, Lee Sik Horn 
and Lee Sik Farn, are the sons of Lee Wing Gat; that they were admitted as 
citizens commencing in 1936 in the same manner as it is sought to admit the 
plaintiffs herein. The second son referred to the first son as his “big brother” 
although both of them were in their middle thirties. 

The three older boys resided with their uncle Lee Sik Yun (also known as 
Lee Wing Shuck) who then and now owned and resided over a laundry at 200 
East 50th Street, New York, New York. There is little doubt that Lee Sik Yun 
is the older brother of Lee Wing Get, the alleged father herein, and that both of 
them are the sons of Lee Bing Poy, born in this country in 1880, and through 
whose original citizenship all of the parties connected with this case have derived, 
or claim to derive citizenship. 

Lee Wing Get’s three oldest sons have apparently been respectable citizens. 
They have gone to school, served in the Army, entered business, married and 
settled down. The third son, Lee Sik Farn, is an engineer. While an effort 
was made to discredit his identity, and show that he was really Lee Sik Pang, 
one of the sons of the uncle, Lee Sing Yun, such an impersonation seems illogical. 
A similar immigration case is pending on behalf of said Lee Sik Pang, in the 
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neighboring Federal District Court for the Southern District of New York, and 
it is most unlikely that the principal character in that case would jeopardize his 
standing by coming into this court, under the scrutiny of the Immigration and 
Naturalization Service, and impersonate someone else. 

There were certain discrepancies about the recent wedding ceremony of Lee 
Sik Farn which took place at the True Light Lutheran Church in Chinatown, 
and which was followed by a reception at the China Lane Restaurant, also in 
Chinatown. These discrepancies, however, seem to be more apparent than real. 

The uncle, Lee Sik Yun, seemed to have a very prominent and paternal part in 
the festivities, the arrangements, and even the publicity, photographs and invi- 
tations, while the alleged true father does not seem to have even been in evidence. 
Yet it is undisputed that there is a certain Lee Sik Farn who was admitted to 
this country in 1939 as the son of Lee Wing Get. It is to be assumed that an 
immigration file, probably containing photographs, is available to the Govern- 
ment on this point. There is also the service record of one Lee Sik Farn, also 
containing photographs, which, it is assumed, is also available to the Government. 

The Government also questioned the fact that the party purporting to be Lee 
Sik Farn named his uncle, rather than his father, as the beneficiary of his pension 
rights in connection with his employment with the New York City Transit 
Authority. 

The interpreter volunteered that ancestor worship is a culture, though not a 
religion, in China, although this could be considered common knowledge, and 
the Government did not question it. Apparently this culture manifests itself in 
respect, almost reverence, for elders, something often lacking in this country. 
In that light, the puzzling activities of these people seem more explainable. 

Lee Sik Yun is the oldest son of Lee Bing Poy, and the oldest family repre- 
sentative in this country. In addition, he seems to be the stable one. Lee Bing 
Poy, the grandfather, while still comparatively young, returned to the land of 
his ancestors in 1924 while his sons came to this country to support him. They 
ean do it on very little, but their loyalty is constant. Eventually the ways of 
Western civilization prevail and the off-spring come to this country to join their 
fathers. Yet loyalty remains, to the point where the first son directs operations 
in this country while all of the descendants acquiesce. 

The Chinese are highly civilized, but it can hardly be denied that their ways 
are oriental, their religion pagan, while our culture is the product of Western 
Christianity. If the Chinese Exclusion Acts seemed arbitrary, they were real- 
istic and in keeping with self-preservation. In the face of this, the cases demon- 
strate the hardship that true Chinese-Americans have in getting to this country, 
and the cunning deceit that imposters resort to for that purpose. 

This case could represent both extremes. 

It is well established that the burden of proof upon the plaintiffs in these 
actions is the ordinary one resting upon plaintiffs in a civil action. Ly Shew 
v. Dulles, supra; Wong Gong Fay v. Brownell, 9 Cir., 224 F. 2d 717; Chow Sing 
v. Brownell, 9 Cir., 235 F. 2d 602. 

The Consul in Hong Kong was certainly beset with the task before him. At 
that particular time, no doubt an avalanche of applicants from the interior of 
China, where there are no birth records, no marriage records, civil or religious, 
poor communications, language difficulties, etc., flooded his office as they were 
fleeing from Communist occupation in the wake of twenty years of Japanese 
imperialism. 

And yet, difficult as his task was, this alone should not bar American citizens 
from their natural birth right. The only solution would seem to be to keep 
working at the task until developed skills overcome the monumental task. The 
Consul would have the advantage of improving the technique with each case 
until eventually prevaricators and imposters could be detected in almost routine 
fashion. This seems to be the only way to cope with the situation, for the 
Chinese people, whether rightly or wrongly excluded in the past, will continue 
to resort to whatever means they can to gain admittance, while they are aided by 
the shadowy background that prevails in their favor. Yet it is incumbent upen 
the Immigration Service to meet this challenge in fairness to our Western cousins, 
from whose civilization we have derived benefit, and who have been precluded 
from availing themselves of any machinations by the advancement and maturity 
of that very civilization. 

While the consular file contains discrepancies in the testimony given by the 
plaintiffs, and that of their two alleged cousins, children of the uncle, Lee Sik 
Yun, namely Lee Sik Pang (who has the immigration matter pending in the 
Southern District) and Lee Sik Yuen, evidence relating to the ancestral home 
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where they all lived, schooling, the trip from Get Hing Village to Hong Kong, 
their meeting after said trip, the alleged sister and brother herein was fairly 
consistent. Then too, most of the matters pertained to minute details that may 
not have been retained too clearly from childhood. 

On the trial an effort was made to discredit the testimony of Lee Suey Ngor 
through the testimony of her brother, Lee Sik Quen, since he unequivocally stated 
that he came to Hong Kong before her. But Lee Suey Ngor did not previously 
state that she came to Hong Kong with her brother, but only that it was her 
brother who brought her to the home of a Mr. Lee Gam Ngen, whose family she 
resided with when she came from the interior. 

However, Lee Suey Ngor was vague about her stay with the Lee Gam Ngen 
family in Kowloon, a suburb across the bay from Hong Kong. She could not give 
too much detail as to this family, the business that the father was engaged in, the 
relationship of this family with her family, although by this time she was a 
young lady, was attending school, continued her education here and eventually 
married an engineer. 

The fanfare accompanying the wedding of her alleged brother, Lee Sik Farn, is 
boldly contrasted to her unheralded nuptials, which neither of her alleged parents 
attended, although she was the only daughter. 

In addition, a blood grouping examination excluded her as the daughter of Lee 
Wing Get. Such evidence has been held to be admissible, as well as competent 
and convincing, if not conclusive. United States ex rel. Dong Wing Ott v. 
Shaughnessy, 2 Cir., 220 F. 2d 537; Lue Chow Kon v. Brownell, 2 Cir., 220 F. 2d 
187. The plaintiffs’ counsel does not even attempt to cope with this argument. 

The Government uses this finding to defeat the parenthood claim of Lee Sik 
Quen (as to whom the blood grouping test was compatible), by arguing that since 
both plaintiffs claim to be brother and sister, and since the blood grouping test 
excluded Lee Suey Ngor, then Lee Sik Quen could not be the son of Lee Wing 
Get, citing the District Court opinion in Lue Chow Kon v. Brownell, 8. D. N. Y., 
122 F. Supp. 370. 

Plaintiffs do not claim, however, nor is it necessary for them to allege that 
they are brother and sister, but only that they are the children of Lee Wing Get, 
an American citizen, and it is only an inference therefroin that they are thus 
brother and sister. Since it is not a vital contention, establishing the contrary 
would not seem to defeat their claim, per se. 

While such a showing on the Government’s part may have some bearing on 
the credibility and good faith of plaintiff’s claim, as to Lee Sik Quen, a reason- 
able answer, if not a complete one, would be contained in the memorandum of 
counsel for palintiffs, i. e. : 

“Here a brother calls a girl his sister because he was informed by his 
parents that the girl is his sister. Must a boy have his sister blood-tested 
before he can call her his sister?” 

The Government has conceded the nationality of Lee Wing Get, but argues 
that the plaintiffs have not proven the citizenship of their alleged grandfather, 
Lee Bing Poy, from whom, as stated, everyone connected with this case claims 
citizenship. It argues that there never has been a judicial determination of 
the citizenship of the grandfather, Lee Bing Poy, or of the father, Lee Wing Get, 
and that any former concessions made by the Government in that regard should 
be given no greater weight than its subsequent determination that plaintiffs 
herein are not the persons they claim to be. The difficulty with that argument 


is that the citizenship of Lee Bing Poy or Lee Wing Get is not in question - 


herein, but, in fact, the Government’s position herein is predicated upon such 
citizenship, and the failure of plaintiffs to establish their identity as the children 
(or grandchildren) of such citizens. Moreover, the former concessions by the 
Government in the several immigration matters that have arisen from the 
original claimed citizenship of Lee Bing Poy by native birth, (i. e. entry of his 
three sons, their several visits to China, entry of his grandsons) would not only 
constitute an estoppel to deny such citizenship now, but in a sense, these 
concessions would be better documentation of citizenship than the average Ameri- 
can has had. 

It might be noted, in passing, that Lee Wing Get accurately testified as to the 
absence of his father, Lee Bing Poy, from this country, i. e., thirty-two years, 
which corresponds to documentation submitted in the passport file, in evidence. 

Finally, the Government contends that the Court herein has no jurisdiction 
since a passport application was denied them on the grounds that they failed 
to establish themselves as citizens of an American father, and not on the grounds 
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that they were not citizens of the United States with which Section 903 was 
concerned. It cites Dulles v. Lee Gnan Lung, 9 Cir., 212 F. 2d 73; Lee Hung v. 
Acheson, D. C. Nev., 103 F. Supp. 35. The Government admits that Chin 
Chuck Ming v. Dulles, 9 Cir., 225 P. 2d 849, and Fong Nai Sun vy. Dulles, 9 Cir., 
219 F. 2d 269, hold otherwise. 

Those cases, however, involved situations wherein applications for a passport 
were delayed or ignored, rather than denied, and the question was whether a 
right of citizenship had been denied until there was an actual adverse deter- 
mination. In this case, however, the plaintiffs have actually been admitted 
for the purpose of prosecuting this lawsuit, which is an admission by the Gov- 
ernment that their claimed right was denied under former Section 903. 

The new section in the controversial McCarran-Walter Act (8 U. 8. C. A. § 
1503) has obviated these difficulties by providing separate procedure for those 
within and those without the United States. 


Judgment is directed in favor of Lee Sik Quen and judgment is denied as to 
Lee Suey Ngor. 








MILLER, ALIEN PROPERTY CUSTODIAN, ET AL. v. SINJEN. 
(Circuit Court of Appeals, Eighth Circuit. April 23, 1923.) 
No. 6169 


Appeal from the District Court of the United States for the District of 
Nebraska ; Joseph W. Woodrough, Judge. 

Suit in equity by Heinrich Sinjen against Thomas W. Miller, as Alien Property 
Custodian, and others, to recover property seized by the Custodian during the 
war with Germany. Decree for plaintiff (281 Fed. 889), and defendants appeal. 
Affirmed. 

Dean Hill Stanley, Sp. Asst. Atty. Gen. (James C. Kinsler, U. 8S. Atty., of 
Omaha, Neb., and Adna R. Johnson, Jr., Sp. Asst. Atty. Gen., on the brief), for 
appellants. 

Arthur F. Mullen, of Omaha, Neb. (Edwin C. Boehler, of Omaha, Neb., on the 
brief), for appellee. 

Before Lewis, Circuit Judge, and Trreser and Boorn, District Judges. 

Boornu, District Judge. This is a suit in equity brought by appellee (herein- 
after called plaintiff) to recover property owned by him which was seized by 
the Alien Property Custodian during the war with Germany, and while appellee 
was living in that country. The property was seized by virtue of the provisions 
of the Trading with the Enemy Act of October 6, 1917. 40 Stat. 411, c. 106, as 
amended by Act March 28, 1918, 40 Stat. 459, c. 28, and Act Nov. 4, 1918, 40 Stat. 
1020, ec. 201, and Act July 11, 1919, 41 Stat. 35, c. 6, and Act June 5, 1920, 41 Stut 
977, c. 241. 

The constitutionality of the act has been upheld. Stoehr v. Wallace, 255 U. s. 
239, 41 Sup. Ct. 298, 65 L. Ed. 604. No question is raised as to the regularity 
or validity of the seizure. 

Authority to maintain the suit is claimed by virtue of subsection (c), sub- 
section (b), and subdivisions 1 and 8 thereof, and subsection (a), all of section 
9 of the act as amended June 5, 1920 (41 Stat. 977, c. 241). Those subsections, 
in so far as material, read as follows: 

“(c) Any person whose property the President is authorized to return under 
the provisions of subsection (b) hereof may file notice of claim for the return 
of such property, as provided in subsection (a) hereof, and thereafter may 
make application to the President for allowance of such claim and/or may in- 
stitute suit in equity to recover such property, as provided in said subsection, 
and with like effect. The President or the court, as the case may be, may make 
the same determinations with respect to citizenship and other relevant facts 
that the President is authorized to make under the provisions of subsection (b) 
hereof.” 

“(b) In respect of all money or other property conveyed, transferred, as- 
signed, delivered, or paid to the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer of the United States, if the 
President shall determine that the owner thereof at the time such money or 
other property was required to be so conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or at the time when it was voluntarily 
delivered to him or was seized by him was— 

“(1) A citizen or subject of any nation or state or free city other than Ger- 
many or Austria or Hungary or Austria-Hungary, and is at the time of the 
return of such money or other property hereunder a citizen or subject of any 
such nation or state or free city. * * * 

“(8) * * * Then the President without any application being made therefor, 
may order the payment, conveyance, transfer, assignment, or delivery of such 
money or other property held by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which the President shall 
determine such person entitled, either to the said owner or to the person by whom 
said property was conveyed, transferred, assigned, delivered, or paid over to the 
Alien Property Custodian. * * *” 
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“(a) * * * Claimant may, at any time before the expiration of six months 
after the end of the war institute a suit in equity in the Supreme Court of the 
District of Columbia or in the District Court of the United States for the district 
in which such claimant resides, or, if a corporation, where it has its principal 
place of business (to which suit the Alien Property Custodian or the Treasurer 
of the United States, as the case may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held by the Alien Property 
Custodian or by the Treasurer of the United States or of the interest therein to 
which the court shall determine said claimant is entitled. * * *” 

As applied to the plaintift’s case, the substance of those provisions is that if he 
was a citizen of the United States at the time his property was seized, and at the 
time of the suit brought to recover the same, then he can maintain the suit ; other- 
wise his property must be held by the Alien Property Custodian, and disposed of 
under section 12 of the act “as Congress shall direct.” 

The vital question in the case, therefore, is whether plaintiff was at the times 
mentioned a citizen of the United States. The facts disclosed by the evidence are 
largely undisputed, and are as follows: 

Plaintiff was born in Krakau, Germany, June 24, 1857. He came, with his 
wife, to the United States in December, 1885. In March, 1887, they settled on a 
farm in Franklin county, Neb. He made application for citizenship and became 
a naturalized citizen February 28, 1893. Plaintiff and his wife continued to live 
in Franklin county, Neb., until 1901, when they returned to Germany for the 
benefit of Mrs. Sinjen’s health. She recovered her heaith, but they continued 
to stay in Germany on account of the illness of her father, who was upwards of 
70 years of age. The mother was also living. Mrs. Sinjen helped to take care of 
them. Plaintiff had left his brother-in-law, Emil Sindt, in charge of his farm 
in Nebraska, and received remittances from him while in Germany of about 
$1,500 a year, being about one-half of the income from the property. No definite 
contract was made by Sindt for the care of the property, as he testifies, because 
he understood plaintiff would be gone only a year or two. In 1903 plaintiff bought 
a house and about seven acres of land in Germany, and he and his wife, and his 
wife’s father and mother, lived there together. The wife’s father owned a farm 
in Germany, but rented it to one’ of his sons. The father-in-law died in 1906. 

In September, 1908, plaintiff and his wife returned to Nebraska. Plaintiff 
at this time talked to his brother-in-law about going to California to settle and 
live. In the latter part of 1908 word came that the mother-in-law in Germany 
was ill. Thereupon plaintiff and his wife returned to Germany, in February, 
1909. The mother-in-law died in April, 1909. After her death the farm which 
her husband had owned went to one of his sons. Plaintiff’s wife received a legacy 
from her father’s estate. About six months after the death of the mother-in-law 
plaintiff began efforts to sell the house and land which he had bought in Germany. 
He continued his efforts from 1909 to 1914, but was unable to sell the property, 
and still owns the same. He and his wife continued to remain in Germany. 
In 1914, after the war broke out, plaintiff applied to the American consul at Kiel 
for a passport; but this was refused, on the ground that plaintiff could not over- 
come the presumption of expatriation, Which it was claimed had arisen under the 
Act of March 2, 1907 (34 Stat. 1228). That act, so far as here material, reads as 
follows: 

“Sec. 2. That any American citizen shall be deemed to have expatriated 
himself when he has been naturalized in any foreign state in conformity with 
its laws, or when he has taken an oath of allegiance to any foreign state. 

“When any naturalized citizen shall have resided for two years in the foreign 
state from which he came, or for five years in any other foreign state it shall 
be presumed that he has ceased to be an American citizen, and the place of his 
general abode shall be deemed his place of residence during said years: Pro- 
vided, however, that such presumption may be overcome on the presentation 
of satisfactory evidence to a diplomatic or consular officer of the United 
States, under such rules and regulations as the Department of State may pre- 
seribe: And provided also, that no American citizen shall be alloweu to ex- 
patriate himself when this country is at war.” Comp. St. § 3959. 

Plaintiff made no further effort to leave Germany until after the Armistice. 
In November, 1919, he applied to the Spanish consul at Kiel for a passport 
to the United States. The application was referred to the American authorities, 
and the passport was refused on the ground that he “failed to overcome the 
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presumption of expatriation which arose against him in 1909 under the Citi- 
zenship Act of March 2, 1907.” In 1920 plaintiff renewed his application for 
a passport through the American Commission at Berlin, and this was also 
refused by the State Department. After this last refusal, plaintiff applied to 
a German official and secured a passport to Holland. The passport was viséed 
there by the Mexican consul, and plaintiff proceeded to Mexico. In Mexico 
he was referred by some German official to the American consul. Plaintiff 
made application for a passport to the United States to the American chargé 
d’affaires in Mexico City, presenting his citizenship papers and his German 
passport, and secured the American passport in August, 1821. He returned 
to Nebraska and commenced the present suit in January, 1922. 

While the plaintiff was in Germany he took no active steps to become a 
German citizen, engaged in no business there, and took no part in the German 
government or in the war. He was not required by the German authorities 
to register, and was not questioned as to his citizenship. His property was 
not placed under supervision. In 1914 or 1915 he bought German bonds, as 
he explains, because of the popular furore. His brother-in-law in Nebraska, 
in charge of the property in the United States, reinvested there some $1,500 
a year, the balance of the income not remitted to the plaintiff. Amongst other 
investments he purchased Liberty Bonds. Finally the property was seized 
by the Alien Property Custodian. Upon the trial plaintiff testified that he at 
all times considered himself an American citizen, that he never intended to 
abandon his citizenship, that he never intended to remain permanently in Ger- 
many, but at all times had the intention of returning to the United States and 
remaining there. The evidence shows that some of the statements purporting 
to have been made by the plaintiff in his application for passports were incon- 
sistent with his testimony given in court, and, in some instances, that his 
former statements were untrue. In an application in 1919 he stated that he 
and his wife came to Germany in 1901, but that since then he had “made 
several trips to America.” In 1920 he made affidavit that he and his wife 
came to Germany in 1901, “as we were both overworked and needed a rest,” 
and that on their return to the United States in 1908 his “wife was again taken 
ill,” and they returned to Germany in 1909. In his application to the American 
charge d’affaires in Mexico for a passport, it is stated that he had lived in the 
United States from 1885 to 1901, and from 1904 to 1919, and last left the United 
States in 1919. 

Plaintiff in his testimony denied that he made the last-mentioned statements, 
but stated that they must have been put in the application by mistake of the 
party who made it out for him. Emil Sindt, the brother-in-law of the plaintiff, 
testified that, when plaintiff and his wife went to Germany in 1901, he under- 
stood they were going only for a year or two; that when they returned, in 1908, 
plaintiff talked about going to California to live. Sindt further testified that no 
specific arrangement was made with him about the care of the property, but that 
he let it go because plaintiff always said he was coming back, and that no settle- 
ment was made in 1908. when plaintiff returned, because he (Sindt) thought 
they could make the settlement when plaintiff came back again. 

On this state of the evidence defendants contended in the court below that 
the presumption arising under the Act of March 2, 1907, had not been overcome, 
and that therefore the plaintiff could not maintain the suit. Plaintiff contended 
that the statute of March 2, 1907, had no application to the case, and further 
that, even if it had, the evidence overcame the presumption. The trial court 
held that the Act of March 2, 1907, did apply, citing United States v. Howe (D. C.) 
231 Fed. 546, but that the evidence was sufficient to overcome the presumption 
arising thereunder. A decree was therefore rendered for the plaintiff. 

We are strongly impressed with the reasoning and with the conclusion of the 
Attorney General in 28 Op. Atty. Gen. 504, to the effect that the Act of March 2, 
1907, has no application to the case of a naturalized citizen, who, having returned 
to his native country and resided there more than two years, has thereafter re- 
turned to the United States, but that the act is limited to naturalized citizens 
while residing in foreign countries beyond the period stated in the act. We 
do not find it necessary, however, to pass upon the question of the proper con- 
struction of the act. Section 21 of the Act of March 2, 1907, as added by sec- 
tien 2 of Act March 4, 1923, amending the Trading with the Enemy Act, since 
this case was submitted, will probably prevent the question from arising here- 
after in cases of this kind. 

{1] Conceding, but without deciding, that the act does apply to the case at 
bar, and that the presumption did arise against the plaintiff, yet the presumption 
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was a rebuttable one. U.S. v. Howe, supra; Ex parte Gilroy (D. ©.) 257 Fed: 
110. Like rulings were made by the Secretaries of State under a similar provi- 
sion in the treaty of 1868 with Prussia (15 Stat. 615). See Moore’s Digest of 
International Law, §§ 470, 471. 

[2] And we are of opinion that the presumption was overcome by the evidence. 
The period of foreign residence relied upon from which it is claimed the pre- 
sumption arose was, we assume, the period subsequent to plaintiff’s return to 
Germany in 1909. A two-year period has not elapsed between the passage of 
the act in 1907 and the return of plaintiff to the United States in 1908, and the 
return would stop the running of that period. We mention this because,. in 
one of the letters from the State Department denying plaintiff a passport, a 
statement is made to the effect that the presumption arose in 1909. This we 
think was an inadvertence. 

[3] The presumption under the statute is not one of renunciation of citizen- 
ship. This method of expatriation is covered by the first clause of section 2 
of the act of 1907. But the presumption here under discussion is one of aban- 
donment of citizenship, covered by the second clause of the section. It is 
incumbent on plaintiff to prove, therefore, that during his stay in Germany 
he had the intention of retaining his American citizenship, of returning to the 
United States, and of remaining there permanently. Facts and circumstances 
favorable to plaintiff are that his return to Germany in 1909 was for a specific 
reason, namely, the illness of his wife’s mother; that his property was almost 
entirely in Nebraska; that he left his property in the care of a brother-in-law, 
but without specific arrangement as to its care and management; that the 
brother-in-law believed, from his ta’k with plaintiff, and acted on the belief, 
that plaintiff intended to return; that plaintiff had made a trip to Germany 
in 1901, and had then left his property in charge of the same person and with- 
out specific agreement, and had returned to the United States in 1908; that 
this brother-in-law remitted to plaintiff about one-half of the annual income 
of the property, and invested the remaining one-half in the United States, 
amounting to about $1,500 annually; that after the death of the mother-in-law, 
in 1909, plaintiff endeavored to sell the little property he had in Germany, 
including the house where he lived; that while in Germany he did not engage 
in any business; that he made no attempt to take part in German affairs; that 
he took no steps to become a German citizen, nor made any declaration of 
intention so to do: that in 1914, again in 1919, and again in 1920, he tried to 
obtain passports for a return to the United States. 

All of these facts and circumstances appear to us to indicate an intention on 
the part of plaintiff to retain his citizenship and to return to the United States; 
and when plaintiff's own testimony as to his intention is added to the above facts, 
we think the only reasonable conclusion is that plaintiff did not intend to cease 
to be an American citizen, and did not in fact cease to be one. The fact that 
the record shows that plaintiff may have made statements inconsistent with his 
present testimony as to some matters, and perhaps may have made untrue state- 
ments, is not destructive of the conclusions we have reached above. Those state- 
ments were none of them in the nature of declarations or admissions that 
plaintiff had ceased to be an American citizen, or that he did not intend to return 
to the United States; in fact, they were all made in his repeated efforts to return 
to the United States. That the inconsistent and untrue statements have a 
bearing upon the credibility of the plaintiff is, of course, true; but plaintiff 
appeared personally in the trial court, he was subject to the observation and 
examination of the court, and the conclusion of the court was thus expressed : 

“Having considered the circumstances in detail, I am convinced that the plain- 
tiff is telling the exact truth, when he swears that he at all times considered 
himself an American citizen, that he never intended to or did renounce his 
allegiance to this government, and that his intention to return hither for perma- 
nent domicile was fixed and abiding in his mind at all times.” 

We find nothing in the record that leads us to differ from this conclusion. 

It was suggested upon the argument that great weight should be given to the 
conclusion, reached by the State Department, that plaintiff was not entitled to a 
passport because he had not overcome the presumption of the Act of March 2, 
1907. We have not been unmindful of the suggestion, but have given that con- 
clusion careful consideration. It is to be noted that there was no express finding 
by the State Department that plaintiff was not an American citizen, but simply 
a finding that plaintiff had failed to overcome the presumption arising under the 
statute of March 2, 1907. But, assuming that one is the equivalent of the other, 
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it must be borne in mind that this conclusion of fact by the State Department is 
not one of that class of conclusions of fact by the head of a department to which 
is given the force of an adjudication. 

It has become established law that Congress may devolve upon an executive 
department or subordinate official thereof the right and duty of making inquiries 
of fact and findings thereon, and that such findings are conclusive, if there has 
been a fair hearing. The right and duty may be devolved by express provision 
of statute, or as a necessary consequence of the authority granted to the depart- 
ment or official. This rule has been applied to the Land Department, the Navy 
Department, the Post Office Department, the Department of Agriculture, the 
Department of Labor and Commerce. Houston v. St. Louis Packing Co., 249 
U. S. 479, 39 Sup. Ct. 332, 63 L. Ed. 717, and cases therein cited. 

[4] But in all these cases the findings which are held conclusive by the courts 
are findings which were the necessary basis for the action taken. For example, 
in the case cited above, a finding that a certain word (sausage) was “deceptive,” 
as a basis for denying its use, when applied to a certain compound of meat, under 
the Meat Inspection Act; in U. 8S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. Ed. 1040, a finding that a certain person was not a native-born citizen, 
as a basis for denying him admission to the United States under the Chinese 
exclusion and immigration laws; in Cameron v. U. S., 252 U. S. 450, 40 Sup. 
Ct. 410, 64 L. Ed. 659, a finding that certain land was “nonmineral” as a basis 
for denying a patent under the land laws and the Forest Reserve Act and the 
Monument Reserve Act. 

[5] But in the case at bar a finding that plaintiff had ceased to be a citizen 
of the United States was not necessary to the action of the State Department 
in denying him a passport, for the reason that the granting of a passport by 
the United States is, and always has been, a discretionary matter; and a pass- 
port, when granted, is not conclusive, nor is it even evidence, that the person to 
whom it is granted is a citizen of the United States. Urtetiqui v. D’Arcy, 9 Pet. 
692, 9 L. Ed. 276; In re Gee Hop (D. C.) 71 Fed. 274; Edsell v. Mark, 179 Fed. 
292, 108 C. C. A. 121; 283 Op. Attys. Gen. 509. This has been the law both 
prior to the passage of any statute relating to the granting of passports, as well 
as subsequent to such statutes, now embodied in sections 4075 et seq. Revised 
Statutes (Comp. St. § 7623 et seq.). 

Any finding that the State Department may have made in connection with the 
denial of a passport to plaintiff was purely for the convenience of the department, 
and does not come within the rule above cited in regard to findings of fact by 
heads of departments. While such a finding of the State Department is, as 
above stated, entitled to respectful consideration, it is not binding upon the 
courts in adjudicating the status of an alleged citizen. Furthermore, evidence 
before the State Department was solely by affidavit, an unsatisfactory form of 
evidence at best. On the trial in the court below plaintiff appeared in person 
and testified. Other testimony was given. The inquiry was broader in scope 
and also more specific as to details than the inquiry by the State Department. 

The conclusion of the trial court that plaintiff was entitled to recover from 
defendants the property in their custody belonging to him was right, and the 
judgment is affirmed. 
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